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CASES 

ARGUES)  AND  DETERMIMED 


1796. 


n  Tsa 


COURT  OP  KING'S  BENCH, 


Sir 


Michaelmas  Term, 

In  the  Thifty-serenlb  Year  of  the  Reign  p(  Geobob  UL 


Ansell  against  Evans.  ^**'^* 

AN  award  having  been  made  in  this  case  nnder  a  verbid  ^eMM* 
agreement  by  the  parties  to  refer  all  matters  in  difference;  ^^^^^\ 
Jlfackane$g  now  moved  to  make  the  submission  a  rule  of  c.  15.  to  * 
conrt,  to  which  Joi  wb^JbT 

JBotley  on  the  other  side  was  instructed  to  consent    But      tion  to  an 
TKe  Omri  thought  they  had  no  authority  under  the  statute  ^^^^f*  ^ 
9  ^  10  Tf.  3.  e.  15.,  which  gives  jurisdiction  in  this  case,  to  ^^"^ 
grant  die  motion ;  that  statute  requiring  that  the  parties  agree, 
jug-  that  their  subnussion  to  the  award  should  be  made  a  rule 
of  court,  and  that  such  their  agreement  should  be  inserted  in 
their  sabmnsion,  or  the  condition  of  the  bond  or  promise,  &c* 
And  therefore  they 

Refused  the  ilile^ 

VoL.VIt  B 


\  CASES  IN  MICHAELMAS  TERM 

1796. 


Doe  on  the  Demise  of  Bowerman  against  SvpouRir^ 

nundaym 
tiov,  \Qtht 

Thijury     ^  I  IHE  premises  for  which  this  ejectment  was  brought  hadbeen 
laay  pi«-      -■-  mortgaged  in  1760,  by  Nicholas  Stoddard  to  George  Pym, 
wmr^anoid  j^j.  ^  ^^^^  ^^^^^  hundred  years,  subject  to  a  proviso  of  redemp- 
terjii  sur-     tion,  on  payment  of  the  principal  sum  of  400/.  and  interest 
the  Ztup^  thereon,  within  six  months.    Stoddard  died  in  1765;  and  the 
JlSeMi*"  y®^^  following,  the  mortgage  money  not  having  been  paid,  the 
Bubitanti-    mortgagee  got  into  possession,  and  in  1770  assigned  the  remain- 
Vxecn^T  devodhetermto  W.Holt,  inttuntforhim  George  Ppm ;  nndm 
fry  h*«"»«  A.  the  same  year,  by  indentures  of  lease  and  releasciand  feoffroentf 
Cbiwccry    conveyed  the  premises  to  H.  Holt^  and  his  heirs  to  the  use  of 
dencc'oflhe  ^™  ^-  ^V^  ***  ^^^  *^*  afterwards  levied  a  fine  of  the  same  to 
facts  COD-    the  use  of  himself  in  fee.    The  lessor  of  the  plaintiff,  who  is  the 
Ihire?n,pot  **«»  at  law  of  the  mortgagor,  in.  1778  filed  a  bUl  in  Chancery 
even  of      against  G.  Pym^  for  an  account^  and  in  order  to  redeem ;  to 
ivhkh"he  which  the  latter  appeared,  but  died  before  any  answer  was  put 
JeUeMi''^   in,  having  by  his  will  devised  the  premises  as  freehold  in  trust 
fvanded.     to  W.  Roman,  H.  Holt,  and  F.  Hilton,  to  the  use  of  his  natural 
son  John  Pym,  and  to  convey  the  same  to  the  said  •/.  Pym  m 
fee,  on  his  attaining  his  aire  of  twenty-one  years.    The  suit  in 
Chancery  was  revived  in  1790  against  the  legal  representatives 
of  G.  Pym,  and  a  decree  of  redemption  was  obtained  in  1794, 
in  favour  of  Botoerman  ;  and  amongst  other  things  th^  Court 
directed  the  defendant  Syboum,  who  was  the  tenant  in  posses- 
sion, to  attorn  to  Bowerman,  which  he  accordingly  did. 

At  the  trial  of  this  ejectment  before  Lord  Kenyon,  Ch.  J.  at  the 
last  Assizes  for  Kent,  the  defendant  set  up  a  lease  from  J.  Pym, 
dated  16th  October  1789,executed  afterbecame  of  age,whereby 
he  demised  the  premises  to  the  defendant  for  eighty-one  yearsy 
to  commence  from  16th  February  1791,  when  his  former  lease 
expired.  Against  this  it  was  objected  on  the  part  of  the  lessor 
ipf  the  plaintiff,  that  it  did  not  appear  that  J.  Pym  had  the  legal 
estate  in  him  at  the  time,  but  that  it  was  then  outstanding  in 
liis  trustee,  without  whose  concurrence  no  legal  title  could  be 
conveyed :  and  his  counsel  offered  in  evidence  a  bill  in  Chan- 
cery, filed  in  1790  by  the  present  defendant  in  conjunction  with 


m  THB  TmMT-sfiTBNTH  Yeajbl  OP  GEORGE  IIL  ; 

•T.  PymngsimitBowerman  and  AITott,  the  sarrivingdeTisee  in     I796L 
G.Pym'f  wit],  statiDgaiDoiig^  other  things  a  lease  to  Sj/baum  of 


the  premises  fiom  W.  Holt  and  G.  Pym  for  twenty-one  years  ^^^*^ 
from  the  16th  February  mOfWhich  bill  prayed  a  eomcejfonce  of     ji  a« 
theleyalestaieioJohn  Pym,andtJuUH.HoUmightber€$train^  s?^un. 
edfrom  compelling  Stfbotim  to  pay  hierent  to  him  :  this  bill  was 
afterwards  dismissed  at  the  time  of  the  decree  for  redemption. 
Bat  Lord  Kenyon^  Ch.  J.  rejected  this  evidence  at  the  trial, 
upon  the  ground  that  a  bill  in  Chanceiy  was  not  evidence  of 
any  fact  therein  contained,  bat  was  to  be  taken  merely  as  the 
saggestion  of  counsel ;  and  he  thought  that  the  jury  might  pre- 
sume a  legal  conveyance  from  the  trustees  to  J*  Pym  upon  his 
coming  of  ag«,  pursuant  to  the  terms  of  the  trust :  upon  which 
the  plaintiflT  submitted  to  a  nonsuit. 

Shepherdf  Serj.  now  urged,  upon  a  motion  to  set  aside  die 
nonsuit,  that  there  was  a  distinction  in  this  respect  between 
facts  stated  by  way  of  inducement  in  a  bill  of  equity,  and  such 
matter  whereon  the  plaintiff  founds  his  prayer  for  relief  as  in 
the  present  case,  Aud  he  cited  BulL  «^.  Pru  236,  where  such 
a  distinction  is  taken.    But  by  ' 

Lord  Kehtoii,  Ch.  J.  A  bill  in  Chancery  is  never  admitted 
In  evidence  (^aj  Anther  than  to  shew  thatsuch  a  bill  didexist,and 
that  certain  facts  were  in  issue  between  the  parties,^  in  order  to 
let  in  the  answer  or  depositions  of  the  witnesses.  And  as  to  the 
presumption  which  he  had  directed  die  jury  to  make,  he  said  he 
had  grounded  himself  upon  the  doctrine  laid  down  by  Lord 
Mansfield  in  Lade  v.  Hoi  ford ;  (bj  which  was  not,  as  had  been 
supposed,  that  an  ejectment  might  be  maintained  upon  a  mere 
cfquitable  title,  which  would  remove  ancient  land-marks  in  the 
law,  and  create  great  confusion ;  (c)  but  that  in  all  cases  where 
trustees  ought  to  convey  to  the  beneficial  owner  he  would  leave  rsButsei 
it  to  the  jury  to  presume,  where  such  a  presumption  might  rea-  ^ 

sonably  be  made,  that  they  had  conveyed  accordingly,  in  order 
to  prevent  a  just  title  from  being  defeated  by  a  m^itter  of  form. 
And  this  had  not  only  been  so  held  by  Lordilfon^/le^  but  be- 
fore his  time  by  Mr.  Justice  Ouhdry^  at  Hereford.  And  he 
tfaoi^ht  this  rule,  as  fiir  as  it  went,  highly  convenient  and  proper. 
Per  Curiam^  Rule  refused. 

(a)  In  7«9l9r  T.  C»lf,  W^  Sittings  after  HO.  term  1799,  hif  Lordship  hAi, 
tbe  same  doctrine,  with  the  exception  that  a  bill  in  Chancery  by  an  ancestor  was 
evidence  to  prove  a  family  pedigree  stated  therein,  in  the  samemanaer  as  an  iiH 
scriptloB  on  a  tomthftene  or  in  a  Bible. 

(*)  am.  Si.  PH.  110.  (c)  Vid.  Q9QdHtk  d.  /ofM  ▼•  /ensf,  jMif* 

B2 
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Best  against  Wilding. 


iftbrpiaiii-  f  ■  IHE  plaintiff  declared  for  tke  use  and  occupation  of  certain 
ii^'of  ac^  premiae»,  the  rent  of  which  became  due  on  the  5th  April 

tioo  before  1796.  The  defendant  at  the  trial  prored  that  the  writ  on  which 
thfra^h  ^  ^^^  b^cn  held  to  bail,  was  sued  out  die  day  before  the  rent 
if  H  ^  ed  ^^^''^^  ^^^  9  ^^^  contended  that  the  plaintiff  ought, to  be  non- 
out,  it  u  suited,  as  having  sued  before  his  cause  of  action  had  accrued ; 
^eirrn"\iie  ^^  ^^  there  was  a  difference  between  this  case  of  a  bailaUe 
cM-ofbaii-  ^inrit,  and  the  case  of  Foster  v.  Bamner^  (a)  which  was  not  so ; 

&blc  &8 

coroinoD  aimI  where  the  Conrt  had  held  diat  the  latitat  was  merely  pro- 
n'^b'^ps4s  ^^^  to  bring  the  party  into  Court,  and  that  it  was  sufficient  for 
4£ait  75  J  the  plaintiff  to  prove  any  cause  of  action  before  the  bill  filed. 
But  Lord  JJCenyoit,  Ch.  J.  over-ruled  the  objection  at  the  trial  at 
the  last  Assizes  at  Maiditane^  thinking  that  there  was  no  ma- 
terial difference  between  die  two  cases ;  and  the  plaintiff  re- 
covered a  verdict.    Now 

Etpinasie  having  moved  to.  set  aside  the  verdict  on  the  same 
ground, 

The  Comrt  confirmed  his  Lordship's  direction;  adding,  that 
in  a  bailable  writ  the  latter  clause  is  ^  and  sdso  to  answer  to  a 
bill  ^tobe  filed:'    They  therefore 

Refused  the  rale* 

r*)Gwy.454. 


Tkurtdini^  The  King  against  Burks. 

Jiw.  lOth  * 

An  infonn-  ^l^HE  defendant  having  been  convicted  on  an  information 
**{<*|>  ^*  -■-  filed  against  him  by  his  Majesty's  Attorney  General,  for 

not  charge  a  libel, 

lo^have"^*       ^^^ff^^^  P*  moved  on  a  former  day  in  this  term  to  arrest  the 
becR  com-  judgment,  for  two  objections  appearing  on  the  information;  1st. 
frmf«,  ^T    1^^^  ^h^  information  does  not  charge  the  offence  to  have  been 
the  Ubei^*  committed  vi  et  armis  ;  2dly.  That  the  Kbellousmatter  is  not  said 
ions  matter  to  hejalsei  1st.  That  the  addition  of  the  formerwordswas  neces- 
rfi^*       gary  at  common  law,  appears  by  the  statute  87  Hen.  8.  c.  8.  which 
was  passed  to  prevent  ad  vantage  being  taken  of  the  defectaristng 
from  the  omission  of  those  woYdsin  indictmentaand  inquisitions: 
but  thatstatute  does  notextend  to  infonnation8.2^a/eP.C.187. 
Secondly*  The  word,  **  false''  is  to  be  found  in  most  of  the  pre- 
cedents 


IN  THB  TlUlTT-ABVBlCTH  YbAB  OF  GEORGE  III.  i 

cedents  of  indictments  or  informations  for  a  libel,  particularly    1796. 
in  the  more  ancient  ones.  » 


The  Court  were  strongly  inclined  to  over-role  both  these  ob-  ^^^^ 
)e€tioD%  but  granted  a  rule  to  shew  cause,  in  order  that  the  pre-  Buems. 
cedents  mig^t  be  examined :  but  on  this  day  they  said  that  upoa 
examination,  they  were  perfectly  satisfied  that  there  was  no 
weight  in  either  of  the  objections,  and  therefore  they  thought  it 
unnecessary  to  have  the  rule  drawn  up,  unless  the  defendant's 
counsel  on  further  consideration  should  desire  to  argue  the  points 
As  to  the  first  objection;  they  said  that  the  passage  cited 
bom  2  Hakf  was  correct,  namely,  that  the  statute  37  H.  8*  did 
not  extend  to  informations :  but  that  an  indictment  for  a  libel 
before  that  statute,  would  have  been  good  without  the  words  m 
et  armtB;  for  that  a  libet  was  not  in  itself  an  actual  breach  of 
the  peace,  but  only  tended  to  a  breach  of  it  That  the  distinc- 
tion taken  in  2  Hawk.  c.  25. 8.  90.  between  indictments  for  of- 
fences which  amount  to  an  actual  disturbance  of  the  peace,-  as 
rescues,  assaults,  &c.  and  those  for  conspiracies,  cheats,  slanders, 
escapes,  &c  was  the  true  distinction ;  and  that  in  the  former  only 
the  words  vi  et  armU  were  necessary.  That  though  some  of  the 
precedents  in  Treniaine  contained  the  words  vi  et  armiSf  yet 
that  those  words  were  omitted  in  the  greater  number  of  them, 
as  well  as  in  most  of  the  precedents  in  modem  times.  That  in 
JL  V.  Eades  (a J  those  words  were  omitted ;  and  though  several 
objections  were  taken  in  arrest  of  judgment,  (b)  no  objection 
was  made  on  that  account.  Neither  was  any  objection  taken  in 
J2,  V.  Tutebin  (e)  for  the  omission  of  those  words,  though  other 
objections  were  taken  in  that  case.  And  that  in  £•  v.  Frank-^ 
Uh  fd^  judgment  was  given  against  the  defendant  on  an  infor- 
mation for  a  libel,  where  these  words  were  omitted. 

And  that,  as  to  the  other  objection,  the  greater  number  of 
precedents  in  late  times  was  without  the  epithet^a&e;  and  that 

the  reason  of  the  thing  also  was  against  the  insertion  of  the  word 

** false,"  because  it  is  not  necessary  to  prove  the  libel  to  be  false. 
The  Court  therefore  desired  that  the  rule  might  not  be  drawn 

^;  and  on  a  subsequent  day  in  the  term,  the  defendant  was 

sentenced  to  imprisonment 
Abbott^  who  was  counsel  for  .the  prosecution,  referred  to  7?. 

V.  Sterling  and  others,  1  Lev.  125,  6.  where  an  objection  to  an 

information  fora  conspiracy,  made  in  arrest  ofjudgment  for  the 

omission  of  the  words  vi  et  armiSi  was  over^ruled. 

(«}  TVeni.  61.       (b)  Vid.  S  SkM.  468.     (e)  5  SU  Tr.  6S7.      (<Q  9  St.  Dr.  855. 
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TkunAai.  StOKES  OgoilUt  WoODESOM. 

Though  the  FIIHE  plaintiff  obtaiued  the  common  rule  to  discontinue  ^  on 
JontiDMM  payment  of  coBtB;**  and  now  the  question  was,  whether 

the  com-     he  was  liable  to  an  attachment  for  non-payment  of  those  costs, 
FAyment  of  which  had  been  taxed  at  1/.  Is. 

SS  Habicto      '^^  ^^"'"^  thought  that  he  was  not,  and  discharged  the  rule 
an  attach-  for  an  attachment 
IT-ply-        Par*  in  support  of  the  rule. 
jPtirrott^&  against  it« 


v^^  10th.  Parsons  against  King. 

Where  an 

action  must  f|lHIS  action,  which  was  tried  at  the  last  Assizes  at  WdU^ 
wither*  -■-  before  TkonuM^  B.  was  brought  in  order  to  review  a  judg' 
monthf,  it  ™®'**  of  the  commissioners  under  an  inclosure  act :  which  di- 
18  MiiBcieot  rected  that  if  any  party  wais  dissatisfied  with  their  judgment,  he 
pUiinturto  n^igl^t  bring  an  action  fn  the  manner  and  form  therein  sped- 
m6^^7^^^  fied,  within  three  calendar  months  after  their  determination* 
within  mch  The  determination  of  the  commissioners  appeared  at  the  trial 
htedid^.  to  have  been  made  on  the  19th  September  1795,  and  the  decla- 
tion  within  ration  was  of  Trinity  term  1796.  And  therefore  the  commence- 
wards,  '  ment  of  the  suit,  so  far  as  appeared  by  the  Nin  Pritts  record, 
rfiew?***  being  beyond  the  time  limited,  the  defendant  called  on  the 
«ocb  wrM  plaintiff  to  shew  that  the  action  had  been  commenced  in  time ; 
^V7iiiesS59  vbereupon  the  plaintiff  gave  in  evidence  the  writ  sued  out  on 
SB&P  151.  the  16th  December  1795,  but  did  not  shew  that  such  writ  had 
iM.     '      been  either  served  or  returned*    On  which 

Band^  for  the  defendant,  contended  upon  the  authority  of 
JSarrUq.  t.t.  Wootford  (a)  that  the  plaintiff  must  be  nonsuited; 
because  it  did  not  appeal*  that  there  was  any  connexion  be- 
tween the  writ  given  in  evidence  and  the  declaration ;  and 
indeed  the  presumption  was  that  the  plaintiff  had  not  declared 
upon  that  writ,  the  declaration  not  having  been  filed  within 
two  terms  after  it  was  sued  out.  That  in  the  case  cited,  it 
was  held  necessary  to  shew,  where  an  action  was  limited  to  be 
1>rought  widun  a  certain  tune,  and  the  suit  did  not  appei^^  by 
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the  NUi  Prius  record  to  have  been  cmnmenced  wkhin  that  tim^     I796< 
that  the  writ  which  was  the  commencement  of  the  action  waa  « — ■ 


retnrned  and  the  continuance  regularly  entered^  in  order  that .  ^^V^* 
it  might  appear  that  the  suit  had  been  commenced  within  the     Kuo, 
time  limited^  and  continued  down  to  and  connected  with  the 
Nm  Prhu  record. 

The  learned  Judge  directed  a  verdict  to  be  taken  for  thd 
plaintiff,  the  merits  being  with  him,  reserving  liberty  to  the 
defendant  to  move  to  enter  a  nonsuit,  if  this  Court  should  think 
the  objection  well  founded ;  which  motion  was  now  made  ac- 
cordingly by  Bend  on  the  same  ground.    But 

Per  Curiam;  There  is  a  manifest  distinction  between  the  casd 
cited  and  the  present.  In  that  case  two  writs  were  given  in  evi« 
dence ;  and  it  was  necessary  in  order  to  save  the  time  to  shew 
that  the  second  writ  on  which  the  plaintiff  had  declared,  was  a 
continuation  of  the  first  writ,  which  could  only  be  done  by  shew- 
ing  that  the  first  was  returned,  in  order  to  warrant  the  issuing  of 
the  alias  writ.  But  here  the  plaintiff  gave  in  evidence  a  writ 
sued  out  in  proper  time,  which  will  warrant  his  declaration ; 
and  therefore  there  is  no  necessity  to  shew  the  writ  returned. 
The  mistake  proceeds  upon  the  supposition  that  the  plaintiff 
could  not  declare  upon  that  writ  after  two  terms:  but  although 
if  he  do  not  declare  within  that  time,  the  defendant  -may  sign 
judgment  of  nonpros,  yet  if  the  defendant  omit  so  to  do,  thd 
plaintiff  may  declare  at  any  time  within  a  year  (a)  after  suing 
out  his  writ. 

Rule  refused. 

(c)  VM.  ITorbf  ▼•  Lett  Mfa,  9  Tol.  112.  f  Pimi$  ir«  HiHwy,  Mf«,  S  vol  ISS.. 
ud  akmmw.Htigkttf0mte^&ioL  S6. 


HuTsoM  against  Hutson.  Friday, 

Notf.  iltK 

Hj^HIS  wasarule  to  shew  cause  why  the  judgment  andexecu*  ^^^  ^  ^^^ 

"*-  tion  should  not  be  set  aside,  on  the  affidavit  stating  that  the  fendmnt  in 

^'^^'wnt  of  attorney  on  which  the  judgment  #as  entered  up,  was  e^^tV*" 

executed  by  the  defendant  while  in  custody  at  the  iJaintiff's  warwit  ftf 

c!n.V  «  .  *    .  i_      •  attorney  tu 

sail,  no  attorney  on  his  part  being  present  at  the  tune.  caatem  a 

^"iwtbe  an  attorney  present  on  bit  part :  the  prewnce  of  the  plalntirs  attoracy  is  lawf* 
^witithoQfiiUedercodant  consent  to  hlsactiog  as  hbattonicyalwi.  [1  £ast841.] 

Oarrmo 
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1796.         Garrowt  who  now  shewed  cause,  after  produciBg'  an  affidaTit, 

—  by  which  it  appeared  that  the  plaintifTs  attorney  recomniended 

«f  «ii^    the  defendant  to  send  for  an  attorney  with  whom  he  HUght  ctm* 

BvTioir.  suit  previous  to  the  execution  of  the  warrmt  of  attorney,  baft  Aat 
hedech'ned  it,  saying  it  was  unnecessary  as  he  perfecdy  knew  the 
nature  of  the  transaction,  and  was  satisfied  with  the  presence  of 
the  plaintifiTs  attorney;  relied  on  the  case  of  GiUmamr.HUlff a  J 
where  it  was  held  that  a  defendant  under  sudi  circumfltaace* 
was  not  entitled  to  the  benefit  of  the  rule  of  the  Court  which  re- 
quires the  presence  of  an  attorney  for  the  defendant ;  and  wliere 
Lord  Mansfield  said*  Ae  Court  would  not  sufler  a  defendant 
to  convert  that  which  was  meant  for  hn  protection  into  an  in- 
stnunent  of  fraud  and  deceit.  And  he  added,  that  it  appeared 
in  this  case  that  the  defendant  had  adopted  the  plaintUnB  ol^ 
tomey  as  his  own. 

.  jPay/ey  in  support  of  therule.  lliereare  two  rules  oftbeConrt 
one  in  E,  15  Car.  2,  which  merely  required  tiie  presence  of  an 
attorney  at  the  time  of  the  execution  of  Ae  warrant  of  attorney  ; 
the  other  in  jE^.  4  Geo.  2.  which  recites  the  former  nde,  and  ffaen 
prders  that  no  such  warrant  of  attorney  shall  be  valid,  unless 
there  be  present  ^ome  attorney  on  the  behalf  of  sudi  person  m 
'custody!  0  be  expressly  namedbyhim  and  attending  aihisreqneet.* 
The  object  of  the  rules  was  not  merely  to  procure  the  attendance 
of  an  attorney  to  explain  the  nature  of  the  instrument  to  be  ex- 
ecuted, but  also  to  advise  the  defendant  confidentiaHy  and  as  a 
friend.  And  rules  thus  framed  for  the  protection  of  a  pnsoner 
cannot  be  waved  by  him  when  in  a  situation  where  he  is  incapa- 
ble of  exercising  his  judgment  Besides  which,  it  will  be  dan- 
gerous to  admit  the  answer  given  in  the  pvesent  caee,stnee  aa 
the  plaintifTs  attorney  has  an  opportunity  of  swearing  last,  the 
sa^e  answer  may  be  given  to  every  application,  and  thus  the 
object  of  the  rules  may  be  defeated  in  every  instance.  Nor  can 
the  case  cited  from  Camper  be  considered  as  any  authority  for 
the  present,  because  there  the  defendant  himself  admitted  that 
he  executed  the  bond  and  warrant  of  attorney  without  Ae  pre<> 
sence  of  any  attorney  on  his>ebalf,^er  the  express  purpose  of 
haoing  them  set  aside  under  the  rule  of  die  Court. 

Lord  Kehtox,  Ch.  J.  I  think  it  would  have  been  more  wise 
in  deciding  cases  on  the  rule  of  Geo.  2.  to  have  adhered  to  die 
ktter  of  it  than  to  have  gone  into  the  circumstances  of  each  par- 

(a)C9wp.U\. 

ticular 
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ticidar  cM^«speciaUy  «0,dial  rule  was  madt  U  eaqrfumferiMr    179S. 
ruleintfattreignofC&iirfestlieSecoiid;  sinoeia  expkyMltirynilc^ 


like  an  explanatory  sSatnte,  should  aever  be  eKteaded  by  eon^   ^|^]^ 
9triiciioD.    Tbere  is  great  weight  in  die  ohservacbn  wade  by  HoTtoii. 
tke  c<mBsel  in  support  of  the  rule^  that  the  defendant  under  the 
pro— tire  of  an  arrest  ought  to  be  eoueidered  incapably  of  uraring 
the   lienefii  of  this  rule,  and  that  at  M  events,  a&d  in  all 
cMea,  he  should  be  protected  by  Itie  advice  of  an  attorney 
expvessly  attendiagfor  hiiA.    If  Ihe  only  ohyed  of  the  mlea 
bad  beea  to  guard  the  defendant  in  those  cases  where  fraud 
is  actu^y  practised,  there  would  have  been  no  occasion  for 
any  rule  at  alU  because  the  Court  would  have  set  aside  a 
wamut  of  attorney  obtained  by  fraud,  without  the  assistance 
•f  those  rules.    But  those  rules  wcie  framed  in  order  to  ex« 
elude,  if  posrible,  all  ^estions  respecting  fraud.    Were  it  not 
for  nuy  dedeioo  on  this  snlyect,  I  should  not  hare  had  the  least 
particle  of  doubt  but  that  the  judgment  and  execution  in  this 
case  ought  to  be  set  aside.    But  as  the  plaintiff  may  hare  relied 
wi  thecaae.cited  ftomCdweper  as  a  decision  in  his  jhvonr,perhaps 
it  wouU  be  too  much  to  make  tfaisrule  absolute ;  though  when- 
ever Uie  question  shall  arise  in  future,  I  shall  protest  against  any 
infringement  ot  the  strict  rule  up<m  any  ground  whaterert 
beii^  satisied  that  justice  will  be  best  attained  by  inviolably 
adhering  to  it. 

J%$  C&mri  then  gave  the  defendant  an  opportunity  of  answer- 
ing theafidaTit  filed  by  the  plaintiff;  and  on  a  subsequent  day  an 
aflldav]tjvifidebydiedefeiidaiitwasproduced,in  which  hedenied 
all  the  matters  contained  in  the  plaintiff's  affidavit;  whereupon 

The  rule  wb^  made  absolute* 


^^  Gordon  against  Harper.  .  ^^^^«v* , 


fi/ 

Ntroverforcertoin|e:oods,beingfaoaseholdfurniture,a verdict  ^vherc 
was  found  for  the  plaintiff,  stt1>jectto  the  opinion  of  thisCourt  f»o(i*  ^^, 
snthefoltowing case.    Onthelst Octofterl795,auclfrom thence  fure'JSth *« 
antil  the  seiziDg  of  the  goods  by  the  defendant's  after  men  tioned,  J"*"®  **''^* 
l&r#Biieoswas  in  possession  of  a  mansion-house  atShoreham  and  wroogruiir 
of  the  goods  in  question,  being  the  furniture  of  the  said  house,  Execution 
tenant  of  theiiouse  and  furniture,  to  the  plaintiff  under  an  ^y^^  ^^^* 

Umdlord  cannot  matotain  trover  flgainft  the  sheriff  pending  the  leaie,  because  to  maintniQ 
J  sach  an  action  hcnMi«t  have  the  rignt  of  poscs»ion  as  well  as  the  right  of  property  at  the  time* 
y     11  &&  p. 461.    3  Camp.  187.     15  £mI.  607.    I  FricedS.] 

•  -  agreement 


£ 
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1796.     agreement  made  between  the  plaintiff  andMr.Biscoe,  for  atenn 

■  which  at  the  trial  of  this  action  was  not  expired.    The  goods  in 

^^SST    question  were  oh  the  24th  of  October  taken  in  execution  by  the 

HAarsB.  defendant,  then  sheriff  of  the  county  ofiSTen^  by  virtue  of  a  writ 

tt  of  tegiaium  fieri  Judas  issued  on  a  judgment  at  the  suit  of/ 

Broamhead  and  others,  executors  of  •/«  Brocmhead  deceased 

against  one  JBorre^  to  whom  the  goods  in  questionhad  belonged^ 

but  which  goods,  preyious  to theagreement between  the  plaintiff 

and  Mr.  £tseoe,had  been  sold  by  Bcrrei  to  the  plaintiff.  The  de- 

fendantafter  the  seizuresold  the  goods.  The  question is,whedier 

the  plaintiff  is  entitled  to  recover  in  an  action  of  trover. 

Burrough  for  the  plaintiff  admitted  that  the  action  of  trover  ii 
founded  in  the  plaintiff's  right  of  property  in  the  goods  to  be  re- 
covered, and  that  though  an  actual  possession  by  him  before  the 
convertion  was  not  necessary, yet thathemustalsohavetherigfat 
of  possession  at  the  time  of  the  action  brought.  But  he  con- 
tended that  in  this  case  the  plaintiff  had  the  legal  possessioto.  The 
intent  of  the  parties  to  the  agreement  was  no  more  than  that  the 
tenant  should  have  the  use  of  the  furniture  during  the  term :  the 
ownership  and  property  remained  in  the  landlord,  the  plaintifl. 
If  the  tenant  had  injured  or  destroyed  it,  the  plaintUT  might 
have  maintained  trespass;  according  to  (he  case  put  in  Co.  IM. 
67.  a.,  that  if  a  man  lend  his  sheep  to  another  to  dung  his  landt 
and  he  kill  them,  trespass  lies  notwithstanding  the  delivery.  So 
here  as  the  tenant  had  only  the  use  and  not  the  property  of  the 
goods,  as  soon  as  they  were  put  in  that  state  wherein  he  could 
no  longer  enjoy  the  use  of  them  in  the  manner  agreed  upon,  the 
full  dominion  of  the  plaintiff  revived.  Inthesame  mannerduring 
a  lease  of  lands,'the  tenant  has  a  right  to  the  use  of  the  trees 
growing  thereon  for  every  purpose  except  that  of  cutting  them 
down ;  but  as  soon  as  they  are  cut  down, although  by  a  stranger, 
his  interest  ceases,  and  the  possession  as  well  as  property  in  the 
timber  vest  in  the  owner  of  the  inheritance.  Even  in  the  case  of 
an  execution  against  the  tenant,  the  sheriff  could  not  seize  and 
sell  furniture  let  with  the  pnemises, because  the  writof  execution 
only  authorises  him  to  sell  the  goods  of  the  tenant;  which  shews 
that  in  law  he  is  only  considered  as  entitled  to  the  use,  and  has 
not  the  property  in  them ;  and  he  cited  Plow.  624  But  the 
case  of  Ward  v.  Macauleg  (a J  is  directly  in  pomt ;  there  the 

(a)  jinie, Uoim. 

landlord 
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landlord  of  a  ready-funiished  house  brought  trespaagagaiiull  the     1706. 
aheriff  for  seizing  the  fiiniitare  under  an  execution  against  the  ■ 
tenant:  the  Court  held  the  action  misoonceived ;  andJLord   <^o*im>v 
KenyoB  said,  that  the  remedy  was  by  an  action  of  trover ;  and  he  H Asrss* 
took  the  distinction  between  trespass  and  trover,  the  former  of 
which  wasfiuinded  upon  possession,  the  latter  on  propcflrty.  Here 
the  right  of  property  always  remained  in  the  plaintiff,  and  as 
soon  as  the  temporary  and  qualified  use  which  be  had  given  to 
anotherwasdetermined,which  was  the  case  when  thegoodsoould 
BO  longer  be  enjoyed  in  the  stipulated  manner,he  had  a  right  to 
resume  the  actual  possession  of  them  from  the  haads  of  a 
wrong-doer. 

Best  ccnird  was  stepped  by  the  Court 

Lord  Kehtom,  Ch.  J.  The  only  point  for  the  consideration  of 
the  Court  in  the  case  of  Ward  v.  MmcoMley  was,  whether  in  a 
case  like  the  present,  the  fendlord  could  maintain  an  action  of 
tretpasa  againstthe  sheriff  for  seizing  goods,let  with  a  house,  un- 
der an  execution  against  the  tenant;  and  it  was  properly^decided 
that  no  such  action  could  be  maintained.  What  was  said  further 
by  me  in  that  case,  that  trover  was  the  proper  remedy,  was  an 
extrajudicial  opinion,  to  which  upon  fmther  consideration  I  can- 
not subscribe*  The  true  question  is,  whether  when  a  person  has 
leased  goods  in  a  house,  to  another  for  a  certain  time,whereby  he 
parts  with  the  right  of  possession  during  the  term  to  the  tenant, 
and  has  only  a  reversionary  interest,  he  can  notwithstanding  re- 
cover the  value  of  the  whole  property  pending  the  existence  of 
the  term  in  an  action  of  trover.  The  very  statement  of  the  pro- 
position affords  an  answer  to  it.  If,  instead  of  household  goods, 
the  goods  here  taken  had  been  machines  used  in  manufactiure, 
wbich  had  been  leased  to  a  tenant^  no  doubt  could  have  been 
made  but  that  the  sheriff  might  have  seized  them  under  an  exe- 
cutipB  against  the  tenant,  end  thecreditbr  would  have  been  en- 
titled to  the  beneficial  use  of  the  property  during  the  term :  the 
difference  of  the  goods  then  cannot  vary  the  law.  The  cases 
which  have  been  put  at  the  bar  do  not  apply :  the  one  on  which  SAL&8.4M 
the  greatest  stress  was  laid  was  that  of  a  tenant  for  years  of  land 
whereon  timber  is  cut  down,  in  which  case  it  was  truly  said,  that 
the  owner  of  the  inheritance  might  maintain  trover  for  such  tim- 
ber»  notwithstanding  the  lease.  But  it  must  be  remembered  thi^ 
the  only  right  of  the  tenant  is  to  the  shade  of  the  tree  when 
growing,andby  the  very  actof  felling  it  his  right  is  absolutely  de- 
teimined ;  and  even  then  the  property  does  not  vest  in  his  im- 
mediate 
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1T96.    aediatelmBdliNPil;  for  if  he  bas  only  an  estate  for  life,  kwfll  90 
over  todhe  owner  of  the  idberitaiice.  Here  however  the  tenant's 


^igaM^  right  of  pofiseaBion  during  the  term  cannot  be  devested  by  any 

HAnrok  wrongful  aet,  nor  can  it  thereby  be  revested  in  the  landlord.  I 

forbear  to  deliver  any  opinion  as  to  what  remedy  the  landlord 

has  in  dna  case,  not  being  at  present  called  upon  so  to  do :  hut 

it  is  clear  that  he  cannot  maintain  trover. 

AsHHunsTy  J.  I  have  always  understood  the  nde  of  law  to 
be^that  in  mrder  to  maintain  trover  the  plaintiff  must  ha^e  a  right 
of  property  in  1^  dung,  and  a  right  of  poososaiop,  and  that  un- 
less both  tiiese  rights  conour,  the  aetion  will  not  Ue.  Vow  here 
it  is  admitted  that  the  tenant  had  the  right  of  possession  during 
the  continuance  of  his  term,  and  consequentfy  one  of  the  requi- 
sites is  wanting  to  the  landlord's  ri^ht  of  action,  it  is  true  that 
in  the  present  caseit  k  not  veiy  probable  that  the  fnraitwre  can 
be  of  any  use  to  any  other  than  die  actual  tenant  ef  die  pre- 
mises: but  supposii^  the  thii^Bfs  leased  had  been  manufiMStm^ng 
engines,  there  is  no  reason  why  a  ci^dilor  aeinng  them  iHider 
an  executioDy  should  not  avail  himself  of  the  beneficial  use  of 
them  during  the  term* 

Grose,  J.  The  only  question  is  whether  troT«r  will  lie  where 
the  plaintiff  had  neither  the  actual  possession  of  the  goods  taken 
at  the  time,  nor  die  right  of  possessicm.  The  common  form  of 
pleadinginsuchan  action  is  decisive  against  him;  for  he  declares 
that  ieing  po99e$9edf  ^.  he  lost  the  goods ;  he  is  therefore  bound 
to  shew  either  an  actual  or  virtual  possession.  If  he  had  a  right 
to  the  possession,  itis  implied  by  law.  Where  goods  are  delivered 
to  a  carrier,  the  owner  has  still  a  right  of  possession  as  against  a 
tortHseasor,  and  the  carrier  is  no  more  than  his  servant.  But 
here  it  is  clear  that  the  plaintiff  had  no  right  of  possession ;  and 
I  'he  would  be  a  trespasser  if  be  took  the  goods  from  the  tenant : 
then  by  what  authority  can  he  recover  them  from  any  other  per- 
son during  the  term  ?  It  is  laid  down  in  some  of  the  books  fa) 
that  trover  lies  where  detinue  will  lie,  the  former  having  in  mo- 
dem times  been  substituted  for  the  old  action  of  detinue.  I  will 
not  say  that  it  is  universally  true  that  the  one  action  may  be  sub* 
stituted  for  the  other,  because  the  auAoritiea  referred  to  in  sup- 
port of  that  proposition  do  not  apply  to  that  extent;  but  cer- 
tainly it  may  be  said  to  be  a  good  general  criterion.     But 

(a)  y id.  1  Due,  Mr.  45.  and  5  Bac  Ahu  ^T.  8  Qqou  Dig*  tit.  DetinvB,  leUer  (Pj 

it 
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It  k  dear  in  duseaM  Aat  detinue  would  not  Ue,  becaiv^  tiie     17B& 
plaintiffkid  norigliltothe  possession  of  die  specific  goods  attire  ' 

time.  And  if  not,  it  is  a  strong  ai^ument  to  shew  that  trovery  „g^M 
which  was  substitated  in  lieu  of  it,  cannot  be  maintained  by  the  Habtss* 
present  plaintiff.  Much  stress  has  been  laid  on  what  was  said  in 
Ward  T.  Maeaukjf.  But  the  only  question  there  was,  whether 
iretpasM  would  lie  under  these  circumstances ;  and  it  w^  not 
necessary  to  determine  how  far  trover  might  be  maintained.  It 
appeals  now  very  clearly  upon  examining  that  point  that  trover 
will  not  lie  in  any  case,  unless  the  property  converted  was  in 
the  actual  or  implied  rightful  possession  of  the  plaintiff.  In  this 
case  the  plaintiff  had  neither  the  one  nor  the  other  pending 
the  demise,  and  when  that  is  determined,  perhaps  he  may 
have  his  goods  restored  to  him  again  in  the  same  state  in 
which  they  now  are,  when  it  will  appear  that  he  has  not 
sustained  that  damage  which  he  now  seeks  to  recover  in  this 
action. 

Lawrence,  J.  The  observation  which  my  brother  Grose  has 
made  upon  the  form  of  the  action  of  trover  is  very  material ;  the 
plaintiff  therein  states  that  he  was  possessed  of  the  goods  men- 
tioned, and  being  so  possessed  he  casually  lost  them,  and  that 
they  came  to  the  hands  and  possession  of  the  defendant  by  find* 
ing.    And  the  principal  difficulty  in  most  of  the  cases  reported 
upon  this  head  has  been,  whether  the  plaintiff  had  such  a  posses- 
sion whereon  he  could  declare  in  this  action ;  as  in  Latch.  314. 
where  the  plaintiff,  as  executor,  declared  upon  the  possession  of 
his  testator,  and  the  Court  held  that  to  be  sufficient,  because  the 
property  was  vested  in  the  executor;  and  no  other  pereon  having 
a  right  to  die  possession,  the  property  drew  after  it  the  possession 
in  law.    In  Berry  v.  Heard^  Palm.  327.,  and  Cro.  Car.  242.,  it 
was  for  a  long  time  in  great  doubt,  whether  the  landlord  had 
such  a  possession  of  timber  cut  down  pending  a  lease  on  which 
he  could  maintain  trover ;  but  it  was  finally  determined  that  he 
had,  because  die  interest  of  the  lessee  in  it,  remained  no  longer 
than  while  it  was  growing  on  the  premises,  and  determined  in- 
standy  when  it  was  cut  down.    Now  here  if  the  taking  of  the 
goods  by  the  sheriff  determined  the  interest  of  the  tenant 
in  them,  and  revested  it  in  the  landlord,  I  admit  that  the 
latter  might  maintain  trover  for  them  iipon  the  authority  of 
the  other  case:   but  it  is  clearly  otherwise;  for  here  the 
tenant's  property  and  interest  did  not  determine  by  the  sheriff's 

trespass. 
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1796.  trespasst  and  the  tenant  mig^ht  maintain  trespass  agaii»t  the 
— — —  wrong  doer,  and  recover  damages.  He  is  bound  to  restore  the 
CtaaDon   gooilg  to  the  landlord  at  the  end  of  his  term ;  and  could  not 


HAxm*  justify  his  not  doing  so,  because  a  stranger  had  committed  a 
trespass  upon  him  in  taking  them  away, 

Postea  to  the  defendantr 


^S!fu!th.  Cooper  against  Elston. 


Asftleof 


rTlHIS  action,  which  was  tried  before  Mr.  Justice  Rooke  at  tbe 
foL  by  *^  Assizes  at  Nottingham^  was  brought  to  recover  the  damages 

Mmple  hr    Sustained  by  the  plaintiff,  in  consequence  of  the  defendant's  not 
beafter-^'^  delivering  50  quarters  of  wheat  pursuant  to  his  contract  with 
^"rf  ***"'■  the  plaintiff.  The  jury  found  a  verdict  for  the  plaintiff,  damages 
soother,  b   £«%•  subject  to  the  opinion  of  this  Court  on  the  following  case* 
•teiole  of''    '^^^  defendant  on  the  4th  of  July  1795,  at  Nottingham,  sold  to 
fraod9,«.i7.  the  plaintiff  by  sample  50  quarters  of  wheat  at  four  guineas  ]9er 
ihe^^oods^  quarter;  the  wheat  to  be  delivered  by  the  defendant  to  the  plain- 
tfootracted  tiff  at  Goinsborough.    Two  days  afterwards  the  defendant  dcli- 
Uwnd,  DttT  •  vered  to  the  plaintiff  at  Nottingham  the  sample  by  which  he  had 
^Jeai^    dold  the  wheat  to  him ;  but  such  sample  was  no  part  of  the  50 
f fape  buyer    quarters  to  be  delivered  at  Gainsborough.    No  money  was  paid 
kargaia^nor  hy  the  plaintiff  to  the  defendant  on  account  of  the  wheat;  nor 
^JJj^J^*"  was  therie  any  memorandum  in  writing  signed  by  the  parties, 
thereof  m    The  defendant  afterwards  refused  to  deliver  the  wheat. 
reEwMds      The  question  turned  on  the  17th  section  of  the  statute  of 
J^Mt  558  fraud8,.29  Car.  2.  c.  3,  which  enacts, « That  no  contract  for 
the  sale  of  any  goods  for  £10,  or  upwards  shall  be  good,  except 
the  buyer  shall  accept  part  of  the  goods  so  sold,  and  actually 
receive  the  same,  or  give  something  in  earnest  to  bind  the  bar- 
gain, or  in  part  of  payment,  or  that  some  note  or  memorandum 
in  writing  of  the  said  bargain  be  made  and  signed  by  the  par- 
ties to  be  charged  by  such  contracts,^'  &c. 

Clarke  for  the  plaintiff  contended,  that  by  the  construction 
put  upon  the  above  clause  in  Tbirer«  v.O«£ont(a),andin  Clayton 
V.  Andrews  (£),  it  is  confined  to  contracts  for  the  immediate  sale 
and  delivery  of  goods,  and  does  not  extend  to  such  as  are  exe- 
cutory, or  to  be  performed  at  some  future  period.  And  there- 
fore it  was  held  in  the  latter  of  these  cases  that  an  agreement 

(a)  1  Sfra.  506.  (h)  4  Burr,  2101. 

to 
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to  deliver  8o  much  wheat,  theD  uathreshed»  within  a  monthf  to     17d& 
be  paid  for  od  delivery  at  a  stipulated  price,  was  not  witUn  the 


act    Thestatate  was  meant  to  guard  against  fraads  and  per-*  ^^J^ 
juries,  by  setting  up  pretended  contracts  of  sale,  where  no  evi-   fiiiitos. 
dence  of  notoriety  existed,  and  the  circumstances  of  the  case 
justified  a  suspicion  of  the  truth  of  it*     As  where  the  thing  sup- 
posed to  be  sold  was  ready  for  delivery  at  the  time,  and  there 
was  no  apparent  reason  why  the  buyer  should  not  then  have  ta- 
ken it,  the  very  circumstance  of  his  not  taking  it,  or  any  part  of 
it,  or  not  giving  any  thing  in  earnest  to  bind  the  bargain,  or 
haying  some  memorandum  of  it  in  writing,  afforded  a  presump- 
tion against  the  existence  of  the  contract  But  upon  this  ground 
executory  contracts  could  not  have  been  within  the  contempla- 
tion of  the  legislature;  because  the  non-execution  of  that  which 
the  parties  did  not  intend  to  execute,  and  could  not  have  exe- 
cuted at  the  time,  cannot  warrant  Jiuch  a  presumption.    It  is 
tree  that  a  contrary  rule  was  laid  down  in  a  late  case  of  Ron^ 
dean  V.  Wyait  (a)  in  the  court  of  C  J?.,  where  three  of  the 
Judges  against  one,under  somewhat  similar  circumstances  to  the 
present,  held  that  there  was  no  difference  between  contracts 
executory  and  executed  as  to  the  operation  of  the  statute.    But 
Resides  that,  that  determination  was  upon  the  general  principle 
cbtttraiy  to  the  current  of  authorities,  there  ff ere  two  circuoH 
stauces  which  distinguish  it  from  the  present  case ;  the  one,  that 
the  contract  there  was  founded  in  apparent  fraud,  and  an  illegal . 
combinatiou  between  the  parties  to  affect  the  price  of  the  com 
market,  in  order  to  evade  the  law ;  the  other,  that  there  was  no 
just  reason  why  the  delivery  might  not  have  taken  place  at  the 
time  of  the  contract    But  here  the  com  being  sold  by  sample, 
the  delivery  could  not  have  taken  place  at  the  time,  and  there- 
fore it  does  not  come  within  the  reason  of  the  statute,  the  rer 
quisites  of  which  could  not  in  this  view  of  the  case  have  been  al| 
complied  with.    But  supposing  the  contract  not  to  be  consider. 
«d  88  executory  or  to  be  performed  in  future,  and  the  sale  by 
sample  to  be  the  same  as  an  immediate  sale  of  the  goods  themr 
^Wes  if  they  had  been  on  the  spot,  then  as  the  buyer  was  ner 
cessarily  entitled  to  the  sample,  it  may  be  considered  ag.  an 
acceptance  by  him  of  part  of  the  goods  sold;  and  this  brings 
the  case  within  one  of  the  exceptions  of  the  act. 
Sviton  contrd  was  stopped  by  the  Court 

(a)  2  B.  BUiek.  Rep.  63. 

tord 
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1791*  Lord  KeHToir,  Clk  J,  After  tbis  qmatimi  has  been  «flo«ilfle 
— —  Imi^iiitbecoiirts,!  am  glad  titatby  the  very  aMe  decisdeH  ot  Ibc 
^4^7  ^^^^'""^  tt€emmim  Fleas,  in  tira  case  of  R&Hdem  t.  WyaiU  ^ 
Slstm*  e^Mtmctionof this  elause  ofthe  ^tathteofirauds  isbrougfitback 
le  tile  imnifeflft  intentimi  tyf  the  LegislaCnre  ki  making  that  prt^- 
YUROH.  To  the  authorit  J  of  that  case  I  entirely  sobscribe,  and  in 
mj  opmioa  it  governs  the  present.  The  doctrine  which  was  laid 
down  in  Ckngtimy.  Andrews^^n  to  executory  contracts  not  being' 
wilhiii  the  statute,  was  taken  from  Towers  r.  0$bom^  I  will  not 
pretend  to  say  that  those  cases  were  not  rightly  decided  upon 
their  particular  circumstances.  The  latter  was  a  mere  contmct 
far  woiic  and  labour;  the  thing  contracted  for  did  not  exist  at  the 
time.  In  the  former  also  something  was  required  to  be  done  in 
order  to  put  it  in  tihe  state  in  which  it  was  contracted  to  be  sold. 
But  at  any  rate  I  am  at  a  loss  to  discover  how  this  can  be  called 
an  executory  contract  for  the  sale  ofthe  goods  in  question.  The 
thing  sold  existed  in  stfHdo  at  the  time  of  the  contract  of  sale. 
I  am  not  able  to  distinguish  this  case  from  that  of  Rondeau  r. 
Wyaft;  and  the  grounds  and  principles  of  that  decision  are  so 
amply  detailed  in  the  report  of  it,  that  it  is  unnecessary  to  add 
any  thing  more.  With  respect  to  this  coming  within  one  of 
the  exceptions  of  the  statute  on  account  of  the  acceptance  of 
the  sample ;  there  is  no  pretenee  for  it,  for  the  case  expressly 
states  that  the  sample  was  no  piart  of  the  goods  contracted  to 
be  delivered. 

AsHHtTRST,  J.  was  of  the  same  opinion. 

Orose,  J.  The  case  of  Towers  v.  Osbom  went  upon  the  ge- 
neral principle  that  executory  contracts  were  not  within  the 
•  meaning  of  the  statute.  If  by  that  were  meant  contracts  for  the 
sale  of  goods  to  be  executed  on  a  future  day,  such  a  construction 
would  be  a  repeal  ofthe  act :  but  if  it  only  meant  such  contracts 
as  were  incapable  of  being  executed  at  the  time,  then  the  deci^ 
•ion  was  right;  and  such  was  the  case  then  in  judgment.  But 
in  this  sense  the  contract  here  cannot  be  said  to  beexecutory,for 
the  thing  existed  and  was. capable  of  beingdelivered.  It  is  much 
to  be  lamented  that  the  excellent  provisions  ofthe  statute  of 
frauds,  should  ever  have  been  infringed  or  weakened  by  con* 
stniction:  but  if  in  this  instance  it  has  been  so,  I  am  glad  that 
the  decision  in  the  case  o(  Rondeau  v.  Wyatt  has  brought  us 
back  to  the  letter  and  true  spirit  of  that  law. 

Law^rbnce, 


IN  THE  THIRTTHIEVENTa  YfiAB  OF  GEORGE  IIL  17 

Lawmshce,  J.    The  case  of  TawetB  v.  OMbamef  when  truly  1796. 
considered,  was  nol  a  contract  for  the  parcfaase  of  goods,  but  ■  ■ 

for  the  making  of  something  which  had  no  existence  at  the  ^®'*^ 


time.  The  case  of  dayttm  y.  Andrewg  went  indeed  s<miewhat  fii*nov. 
farther ;  but  still  there  was  to  be  some  alteration  in  the  state  of 
the  commodity  before  it  was  to  be  delirered.  The  cases  which 
have  been  determined  in  the  Comrt  of  Chancery  in  aid  of  con- 
tracts of  this  kind,  were  all  founded  upon  the  decisions  which 
hadbeenmadeat  law,  and  considered  as  necessarily  consequent 
upon  them.  But  it  is  not  difficult  to  collect  what  opinion  was 
entertained  of  these  decisions  by  Lord  Ch.  T%urhw9  when  the 
case  of Romdeau  y.  Wyait  came  before  him  in  the  Court  of  Chan- 
cery faj  upon  a  bill  filed  to  dbocfver  the  fiicts  and  names  of  the 
parties  in  tfie  undertaking,  in  pr&r  to  found  the  action  at  law: 
he  thooght  that  the  mere  fiut  of  the  com  not  being  to  be  deli- 
vered immediately,  would  not  have  taken  the  case  out  of  the 
statute,  if  the  point  had  been  new,  but  he  thought  himself 
bound  by  the  cases  atlaw  till  theywerereimed  by  acouri  of  law* 

Postea  to  the  defendant. 

(«)  S  Hrv.  Gk.Gu.  154. 


Davis  against  Levis.  ^^'  **«*• 

XN  this  action  for  slander,  the  first  count  of  the  declaration  }^^J^ 
-^stated  that  the  defendant,  speaking  of  and  concerning  the  «i»ctioDof 
plaintiff  in  his  busiqess  as  a  tailor,  said  to  him  **  I  heard  you  JSjlhit 
were  run  away,*'  meaning  that  the  plaintiff  had  left  his  usual  "jj  "/°* 
place  of  habitation,  with  an  intent  to  defraud  his  creditors.  ibiideMo 
The  words  in  the  second  count  were,  «  A  person  has  been  here  US.'ftSnf 
to  tell  me  that  you  were  run  away."  tb«  penon 

The  defendant  pleaded  in  justification,  that  before  the  thHaoL 
speakingof  the  words,  he,  the  defendant,  had  heard  and  been  ti^J^;^ 
told  by  one  D.  McrrUj  that  the  plaintiff  was  run  away,  for  tionthe 
which  reason  he  spoke  them.  ^„l!!li 

To  this  there  was  a  general  demurrer.  "^^^  ^ 

Forrest  in  support  of  the  demurrer.  The  gist  of  an  action  of  tiNUiiia^*he 
slander,  is  malice,  and  here  the  allegation  of  the  malice  ftm^.*" 
of  the   defendant,    stands    uncontradicted  on  the    record.  **«n«o*n 
•'  If  one    hear  false   rumours,   &c.,    it   is    not   lawful    to  b^bt 
Telatc    to   others    that    he    hath    heard   J.   S.    say    such  ^;^V*** 
words.**    The  Earl  of  J^orthampton's  case,  12  lUp.  233,  4.  [i  b&p»«« 

▼OL.  Yii^  C  Again,  5  do.  483.] 
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1796.    Ag^hi,  **  If  y.  S.  publish  that  he  hath  heard  generally,  without 

'  a  certain  author,  that  J.  O.  was  a  traitor  or  thief,  an  action  on 

^Jmt    ^^  ^^^^  ^^  against  J.  S.  for  this,  that  he  hath  not  giren  to  die 

Lbwis.    party  grieved  any  oansec^  action  against  any  but  against  himself 

who  published  the  words,  though  in  truth  he  might  hear  them; 

otherwise  this  might  tend  toa  great  slander  of  an  innocent  man." 

lb.  The  same  doctrine  isestablished  in  8  JSv/slr.  225.;  .Mcy^T. 

€hr^k,Cro.Eliz.4lOO.  InGardtnerv.AtwaierCaJitwshelA 

that  an  action  lay  for  saying  *^  Thou  art  a  sheap-atealing  rc^et 

and  farmer  Parker  told  me  so/'    Much  less  excusable  then  is 

the  defendant  in  the  present  case,  who  did  not  giro  up  his  an- 

tiior  until  after  the  action  was  brought 

Giles  contiA.  The  gist  of  the  action  for  slander  is  not  die 
malice,  but  thefalsebood  of  the  words  spoken,  in  which  respect 
it  differs  from  a  criminal  prosecution  forslander, where  theftke- 
bood  of  the  words  is  inmuiteriaL  But  in  an  action  it  is  necessvy 
to  allege  the  fiihiehood  of  the  words,  and  that  all^^tion  is  tra- 
versable.  Here  the  defendant  is  charged  with  having  said  ^  I 
heard  you  were  run  away ;"  to  which  the  defendant  answered 
**l  heard  D.  Morris  saytbat  you  were  run  away,''  thereby  assert- 
ing the  truth  of  what  he  had  said.  The  distinction  taken  in 
12  Rep»  134.  is  between  those  cases  where  the  person  speaking 
the  wordssaidgenendly  helmd  heard  them,  without  naming  the 
author,and  those  cases  where  he  does  name  him.  In  Crawford  r. 
lUiddieton  (h)  where  the  defendant  said  of  the  plaintiff,  that  ^  he 
met  one  upon  the  road  who  said,"^c.;  three  Judges  held,  agrainst 
the  opinion  of  Twisden,  J.  that  the  declaration  was  ill  for  want  of 
an  averment  that  in  truth  nobody  said  so  to  the  plaintiff,  for  that 
had  been  traversable;  and  the  defendant  might  have  pleaded 
thereto  that  another  toldhimso.^*  And  if  the  defendant  be  justified 
la  repeating  what  he  has  heard,  provided  he  gives  up  the  author 
of  the  words,  it  is  sufficient  that  he  give  up  the  author  at 
the  time  of  the  plea,  for  the  justification  is  equally  true.  Besides 
if  thiswerenota  justification,the  allegation  of  falsehood  would 
be  immaterial  where  the  author  was  not  named  at  the  time  of 
speaking  tiie  word8,and  need  not  be  inserted  in  the  declaration; 
for  whether  true  or  false,there  could  be  no  justification.  The 
cased  cited  fromSayer  is  c1  early  distinguisha^ble  from  the  present, 
fortberethe  defendant  said  of  the  plaintiff  so  and  so,  and  fanner 
Parker  told  me  so;  which  was  adding  an  assertion  of  his  own. 

(a)  &9  S05.  (ft)  1  Lm  82. 

lord 
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1796.  Garrcwj  in  shewing  catne,  relied  on  the  ca«e  of  Birtk  r, 
Skarhnd  (a)^  as  an  authority  to  shew  that  the  rule  of  the 
^oteii  Court,  4  Geo.  %  did  not  apply  to  this  case,  because  the  defend- 
Stswaeo.  ant  was  in  execution;  and  2dly,  If  it  did,  he  contended  that 
the  rule  was  satisfied  by  the  presence  of  Jonei^  who,  as  an 
attorney  himself,  was  amenable  to  the  Court  for  any  mal-pfac- 
tices,  if  any  could  be  imputed  to  him.  fb) 

Lord  Kehtok,  Ch.  J.  The  case  cited  shews  that  the  role 
of  Geo.  2,  does  not  apply  to  this  case,  the  defendant  being  in 
execution  at  die  time  when  the  warrant  of  attorney  was  exe- 
cuted. But  eyen  if  this  were  a  case  within  that  role,  the  other 
answer  would  be  sufficient  to  dischaige  the  present  applica- 
tion ;  for  in  whatever  character  Jones  might  haye  acted  on  for- 
mer occasions,  as  he  is  an  attorney  himself,  and  acted  as  the 
defendant's  attorney  in  this  case,  that  is  all  that  is  required. 

Lawrence,  J«  The  reason  of  making  the  rules  of  Car.  2. 
and  Geo.  2.  was  to  protect  a  person  arrested  and  in  custody  on 
mesne  proeesSf  from  the  consequences  of  an  act  by  which  in 
consideration  of  being  released  from  immediate  imprisonmenti 
he  might  subject  himself  to  the  payment  of  a  laiger  sum  than 
is  really  due  from  him.  But  when  he  is  chaiged  in  ezecnticMi, 
that  nuschief  is  not  to  be  apprehended ;  and  therefore  the  roles 
do  not  apply  to  such  a  case. 

.    Rule  disdiaiged. 

(m)  AnU  1  Tol.  7 15.  Which  wai  determiiied  on  the  sutiioriCy  of  FeU  ▼•  Rikf, 
Oawp.  881.    See  also  JVaMm  ▼.  tfmtery,  9  Sirm.  1S45. 

(i)  Vld.  BoriMf  ▼.  Ward^  Sir  O.  Co.  Pne.  i5S,  where  it  wai  held  that  the  prf* 
leoce  of  a  clerk  to  an  attornej  wai  not  loSlcient,  but  that  ht  thould  be  a«0«« 
attoniMf. 


ikMdi^.  Bragner  againsl  Joseph  Langmead. 

Nov.  15th. 

Ajodcment  A  RULE,  ou  behalf  of  the  supposed  administratrix  of  the  d£- 
aifioed  ia  23L  fendaut,  was  obtained,  calling  on  tlie  plaintiff  to  shew 
the  termor  cause  why  the  final  judgmentand  execution  in  this  cause  shoald 

1-* !?**?-■.  not  be  set  aside,  on  these  facts;  on  the  27th  of  May  a  rule  for 
^neocTacaf*  .  ^  •     ■»         * 

tioD  relates  judgment  was  given,  which  expired  on  the  1st  o£Jyne;  the  de- 
tot  day  of  fendant  died  on  the  29th  of  May  ;  final  judgment  was  signed 
'^^^-Tk!     ^^  ^^  ^  ^^  June;  and  execution  issued  against  the  goods 

•tandioc 

the  death  of  thedefendaat  before Jndsnent  actually  tiicood  «  aad  «a  cxecatloDSgainrt  thegoodi 
of  the  defeodant  may  he  taken  ost  span  it,  toted  the  tetdsy  of  the  term.  £  WUlei,  IS5. 418. 
7£att,ie93.   JB.4P.6T1.] 
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BftAOHsm 

tigabut 


ll£AD. 


of  the  defendant  on  the  10th  of  Jwu  in  the  same  terait  bnt    179& 
tested  OB  the  27th  of  JTi^,  which  was  the  first  day  of  Trimiy 

teim,  and  the  day  to  which  the  judgment  had  relation  back ;       

and  the  ezeeation  vas  levied  on  the  11th  of  Jioie.  ^^^^ 

GibbMjbu^elf  and  Wigley^  now  shewed  cause  against  that  mie. 
1st,  The  judgment  is  clearly  regular ;  because  it  has  been  held 
in  a  variety  of  cases,  that  a  judgment  signed  during  any  part 
of  the  term,  or  even  in  the  following  vacation,  relates  to,  and  is 
conaideTedas  a  judgment  of  the  first  day  of  the  term.  [Thede- 
fendant's  counsel  then  admitted  the  r^^arity  of  the  judgmentj 
2d/y,  Nor  is  there  any  reason  to  question  the  legality  of  the 
execution,beGause  that  alsorelates  to  the  judgment  which  takes 
effect  firom  a  day  prior  to  the  defendant's  death.  In  Ode$  v« 
Woodward^  fa)  on  an  objection  to  a  judgment  actually  signed 
after  the  death  of  the  party,  though  testM  of  the  term  before  he 
died.  Lord  Holt  put  this  very  case  \  ^VA.  recover  judgment 
against  If.,  B.  diei  in  the  vacation  within  the  year;  at  the  end 
of  it  A.  may  sue  out  ^Jierijbeiiu  as  of  the  precedent  term,  and 
levy  the  goods  of  S.  in  the  hands  of  his  executors,''  The  same 
case  is  also  reported  in  7  Mod.  2. 93.  Again,  in  Robhuom  v. 
Tonge,(b)  LocdCbancellorTalbot  said, «« With  regardtojudg- 
menta  on  warrants  of  atttHrney  entered  after  the  intestate's  death 
as  these  related  to  the  first  day  of  the  term,  when  the  intestate 
was  alive,  the  same  were  good  judgments  from  that  time  |  for 
th6  statute  of  frauds  which  enacts  that  no  judgment  shall  bind 
land  but  from  the  signing  concerns  only  purchasers  and  not  ere* 
ditors ;  so  that  as  to  creditors  this  remains  as  it  was  at  common 
law."  A  case  is  added  as  a  note  there,  jFinch  v.  the  Earl  of  Win^ 
eheUea,  where  the  same  rule  was  applied  to  earecKltont  taken  out 
after  the  death  of  the  defendant,  because  being  sued  out  before 
the  esBoign  day  of  the  next  term,  they  related  to  the  preceding 
term,  when  the  defendant  was  alive.  Aad  the  same  doctrine 
as  to  executions,  was  adopted  in  Springer  v.  SowierviUe^  Bunb. 
271.  in  Pr.  Jfeedhawf$  caie,and  in  Par$0Hsr.  The  Executors  of 
G\U,ib.  in  not. ;  in  Com.  Rep.  117. ;  in  1  Ld.  Raym.  696.  (cj ; 
imd  in  Honghtom  v.  Rushbjfj  Skin.  257.    At  conunon  law 

goods 


(a)  8  Ld.  JKiyn.  766. 850.  (h)  S  P.  friiii.SS9. 

(c)  The  cttM  of  Pmnmu  ▼•  QiUt  h  dilTerently  rpported  io  Lord  JKflfM.  i  Cmh.  i 
•■dSioi*.:  iMttlMfollowiBsMS.  ooteofthat  cue  appeanmoie  Accwmte  than 
tithirof  thcMereportf}  Sir  John  Panonsw.  OfIL— ••U7f  11  ackoowledsed  a jadg- 
neat  in  debt  to  Sir  Jokm  PmmmM^  in  BilMry  Tacation,  and  the  yOgmtnt  was  eiH 
<etedtheador^/rM:    Qltf  died  the  9th  of  ^jpWI.    Bit  Jokm  Pm^^m  took  waim 
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1796.    goods  were  bound  from  the  tenti  of  tbefwrit;  and  the  statnl 
of  frauds,  which  Mild  that  Aey  abonld  &n\y  be  bound  iron  the 


USAO* 


^^^*  delivery  of  the  writ  to  the  sheriff,  only  relalcfs  to  pmthlnerB  and 
Lang*    not  to  the  defendant  himself.    This  case  is  distiD^msluible  from 
diat  of  Heapy  y.  Pitrris^  (a)  for  there  the  writ  of  exeeution  was 
test^  after  the  ddendant's  death. 

Oairrtnd  and  Holroyd  in  support  of  the  nile«  The  Canrt  are 
BOW  cidled  upon  by  the  plaintiff  to  give  effect  to  a  fiction  of 
law,  against  die  real  jnslicie  of  the  case,  and  to  the  prejudice 
of  the  other  creditors  of  the  defendant.  But  they  will  not 
leqd  him  their  assistance,  and  support  the  present  execution, 
phless  they  are  bound  by  a  corrent  of  authorities,  all  uniformly 
decided  the  same  way.  Now  on  examining  the  cases  on  this 
subject,  it  wilt  be  found  that  none  of  them,  except  the  catses  in 
JStmfttcrjf,  jSA:init«r,and  Ccmyns^  warrant  this  execution ;  and  they 
Are  Opposed  by  two  subsequent  decisions,  and  by  the  words  and 
Ineaning  of  the  statute  of  frauds.  The  caies  inSLd.  Raym.  766. 
Aud3P.  fFiiM.990,  were  respecting  thevalidfty  of  the/infjpniefi/. 
The  cifeie  of  Fineh  t.  The  Earl  of  WinckeU^d  wAs  in  Equity; 
the  pftrty  objecting  to  the  execution  should  hare  applied  to 
this  Court  to  set  it  aside ;  for  as  long  as  it  remaiaed  in  Ibrce 
the  Lord  Chancellor  found  himself  obliged  to  give  ^Bfect  io  it 
If ow  in  opposition  to  the  cases  in  Bunh*j  Skin,  and  Cem^tae  those 
0(  Heapy  v.  Partis,  {d)  and  Walker  r.  Drawaterj  (b)  in  bath  of 
which  the  execution  was  set  aside;  and  in  the  latter  it  appeared 
that  the  writ  was  testM  before,  diough  notaetnally  sued  out 

ferlfadM  tofted  the  ttd  of  Januaty^  upon  whicli  he  tdok  the  goods  of  Gili, 
^iog  in  the  hands  of  his  executors.  And  motion  was  to  sapenede  and  set  aside 
Ibis  executiom,  as  liaviog  been  made  irregularly  i  firetf  because  the  fieri  fadn  bore 
teste  before  the  time  the  jodgmeot  was  entered  i  secondly,  hecaose  ito^ght  not  to 
have  been  execQted  upon  the  executors  ofGt'/^  for  that  it  imported  only  a  com- 
slaod  to  take  In  execution  the  goods  of  GiU :  and  whatever  was  Ms  In/his  tiftiine, 
upon  his  death  c«ased  to  be  so,  and  becauM  his  executor's,  against  whom  the  au<* 
thority  given  by  that  writ  did  not  extend.  To  this  It  was  answered,  ptr  Ckriamf 
}Aat  tbejfferi/sclaff  wa*  regularly  Uken  out  and  well  executed.  To  the  first  oh- 
^ctiQUf  the  judgment  being  entered  in  the  vacation,  was  a  judgment  of  the  pre- 
ceding term  $  and  the  virrit  bearing  teste  the  first  day  of  that  term  wte  sufficleatly 
supported  by  it  |  tho^h  they  agreed  that  if  the  writ  had  been  actually  taken  oat 
ilemre  the  judgment  had  been  entered,  that  had  been  irregular,  and  could  not  have 
been  supported  by  the  relation  of  the  Judgment  entered  afterwards.  To  the  seeood 
»t|jectioo  I  that  the  writ  being  tested  in  the  life  of  GiUy  might  well  enough  be  exe- 
cuted upon  the  goods  that  were  his  in  the  hands  of  his  executors,  berause  by  the 
^este  of  tii|^  writ  the  properly  of  the  goods  is  bound  against  all  but  purchasers ;  and 
{his  was  so  adjudged  not  long  since  In  this  Court,  In  Dr.  iVesiAkam*scase,P.dFr.(^if." 


(a)  AnU^  6  vol.  \ 
{*)Int      - 


I  thto  ExehefMr^  BiU  IT9fi.    There  theparty  dted,  on  thefftth  ^fOfu- 
y,  the  ptri  ftciiu  was  sued  out  and  delivered  to  the  sherlfi'oa  th«  Sil  of  Jfnrdkf 
^j|t  U  Waa  (cttcd  on  the  ISth  of  A^^nurry  preceding. 

until 


IK  THB  THiBTT-tfvBRTH  Yeae  ov  GEORGE  IIL  28 

I     unto  after  the  death  of  the  party.    And  these  two  cases  are    1796. 

I     warrantedbothb7therea8onandletterofthestatuteoffrauds(a)    ^ 

firomnotaccuratdyattendiiigtowhichytheconfiisioDuithecases  ^^^^^ 
has  arisen.  The  intention  of  the  Legislature  in  making  that  sta-  L  a  ■  a« 
tote  evidendy  was,  that  the  goods  of  a  defendant  should  not  in  "'^^ 
any  case  be  affected  hjVifierifaciaB  until  itwas  delivered  to  the 
sheriff.  And  a  manifest  distinction  is  made  in  the  statute  be- 
tween judgments  affecting  lands,  and  executions  against  goods, 
the  former  only  binding  the  lands  <^  as  agahut  purcha9er$  band 
Jide  for  avaluable  consideration/' sect.  13. 15.;  the  latter  binding 
the  property  of  the  goods  only  from  the  time  when  the  writ  is 
delivered  to  the  sheriff*,  ieet.  16. :  not  adding,  as  in  the  preceding 
clause,  ^  as  against  purchasers,"  but  generally  as  against  all  per-> 
sons  (&)  whomsoeyer.  The  cases  therefore  in  which  it  has  been 
held  that  that  statute  only  meant  to  protect  the  goods  until  the 
delivery  of  the  writ  to  the  sheriff*  infavaur  ofpurekoierif  seem 
to  have  proceeded  on  a  supposition  that  there  was  no  dis« 
tinction  in  the  statute  between  judgments  against  land,  and 
executions  i^^ainst  goods.  But  a  construction  that  that  act  does 
not  protect  the  party  himself  as  well  as  purchasers  before  the  de« 
livery  of  the  writ  to  the  sheriff*,  will  be  attended  with  great  hard-* 
ship  and  injustice  both  to  the  creditors  and  executors  of  the 
debtor;  to  the  former,  because  by  a  mere  fiction  of  law,  one 
areditor  will  obtain  an  undue  preference;  to  the  latter,  because 
not  knowing  of  the  judgments  obtained  against  the  debtor,  (un- 
less they  be  docketed,)  he  may  have  paid  debts  of  an  inferior  na- 
ture,  and  thus  be  liable  as  for  a  deifogtmit.  Nor  can  the  present 
rule  be  discharged  without  infringing  another  statute,  4  ^  6  TF. 
ir  M.  e.  20.  #•  Sii,  which  enacts  that  no  judgment,  not  docketed, 
shall  affect  any  lands,  ^c«,  or  have  any  preference  against  hein, 
executors  or  administrators ;  for  this  will  be  giving  a  preference 
to  a  judgment  not  doclLeted. 

Lord  Kenton,  Ch.  J.  If  we  were  now  to  consider  for  the 
first  time,  whether  legal  relations  and  legal  fictions  should 
be  adopted,  we  would  inquire  into  and  sift  most  minutely ,  the 
foundations  on  which  they  could  be  supported :  but  it  is  now 

(m)  S9  Cat.  e.c.S. 

(»)  In  SAfa* t67,  TMy  Ch.J.  (tbenattbe  tar)iaM/«  It  wasnidliipariisiiitiit 
wtea  thh  act  wat  made,  chat  the  siichief  was  great  that  in  loof  ▼acaUooi  whea 


goodi  have  been  lold  in  a  market  overt,  or  taken  apoa  a  dbtrea,  dec,  aJUrifaeum 
Urted  the  iMt  terai  ■boald  cone  and  over-reacb  them,  and  for  ihlf  miKhlcf  they 
ialcadsd  topcoTide  s  reBudjr,«Mi  s«#/ar  fA«  jpar4f  AMMtiA" 

too 


24  CASES  IN  MICHAELMAS  TERM 

1796.     too  late  fair  us  sitting  in  a  court  of  law,  at  the  close  of  the  18dl 
century,  to  consider  whether  or  not  that  which  has  at  all  timeir 


**#tfi»tf *  ^*^^  considered  as  law,  should  continue  to  be  law  now.  In 
laho-  thiflj  case  we  are  bound  by  a  current  of  authorities,  all  speak- 
ing the  same  language.  This  question  indeed,  respecting^  the 
execution,  did  not  expressly  come  in  judgment  in  all  the  cases, 
but  the  pdint  insisted  on  by  the  plaintiff  here,  was  considered 
as  acknowledged  law  by  all  the  Judges  in  those  cases.  In 
every  case  that  has  happened,  it  has  been  held  that  the  exe- 
cution may  relate  back  to  the  first  day  of  the  term,  thoug^h 
the  defendant  died  before  execution  actually  taken  out,  un- 
less something  be  done  in  the  interim  to  shew  an  incongruity 
in  the  proceedings,  as  was  done  in  the  case  ofHeapy  v.  Par- 
tis. If  that  case  had  been  contradictory  to  the  present,  though 
I  should  have  found  myself  pressed  by  it  as  being  a  decision 
of  our  own,  I  would  have  corrected  my  error  now :  but  on 
examining  it,  I  am  extremely  glad  to  find  that,  so  far  from 
its  having  been  decided  in  opposition  to  any  of  the  former 
cases,  it  agrees  with  them  all.  There  the  plaiHtiff  did  not  sue 
out  execution  tested  on  a  day  prior  to  the  death  of  the  de- 
fendant, as  he  might  perhaps  have  done,  so  that  it  might  have 
legal  relation  back,  but  the  execution  sued  out  after  the 
death,  bore  test^  on  a  day  posterior  to  the  defendant's  death ; 
and  consequently  that  execution  was  irregular.  What  was  said 
in  tliat  case  was  applicable  only  to  a  case  so  circumstanced :  but 
this  is  an  execution  against  the  goods  of  the  defendant  test^ 
in  the  defendant's  lifetime.  With  regard  to  the  late  case  in  the 
Exchequer,  the  facts  of  it  are  not  sufficiently  before  us  to 
enable  us  to  see  how  far  it  bears  upon  the  present  case* 

TTi'e  Court  were  about  to  discharge  the  rule  x  but  the  de- 
fendant's counsel  desiring  that  the  rule  might  not  be  finally 
di^pos^d  of  before  an  accurate  account  of  the  case  in  the  J^x- 
chequer  was  procured^  the  case  stood  over  for  this  purpose. 
But  on  a  subsequent  day,  the  plaintiff's  counsel  produced  an 
affidavit  shewing  that  the  person  making  this  application  had 
no  authority  to  do  so,  not  having  obtained  letters  of  adminis- 
tration ;  and  an  that  ground  the  rule  was  discharged. 

LordKBNYON,  Ch«J.  added,  that  since  the  case  had  been 
argued  he  had  again  looked  through  all  the  cases  cited,  and 
also  that  of  Chancey  v.  ^eedham^  reported  in  2  Str.  1081,  but 
of  which  his  lordship  said  be  had  a  better  manuscript  note, ' 
and  that  they  all  fcpnfirmad  his  former  opinion. 
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Brooke  and  Others  against  Bryant. 


RULE  was  obtaiiied  calling  on  the  plaintiffs  to  shew,  ^^^"^^ 
Gauge  why  all  the  proceedings  should  not  be  set  asidctp  Anttomey 
and  why  the  bail  bond  executed  by  the  defendant  on  his  ar-  p^^ 
rest  to  die  sheriff  of  Surry f  should  not  be  delivered  up  to  be  for  tone 
cancelled,  on  the  ground  that  he  was  a  practising  attorney  of  tUmL  lotiw 
this  Court,  and  as  sucb,  privileged  from  arrest    It  appeared  Jj^^JJ,^ 
upon  the  affidavits,  that  the  defendant,  though  he  had  been  tirswrii 
admitted  an  attorney  many  years  ago,  had  not  practised  as  j^jjj^jjj" 
such  from  December  1793  to  the  2d  August  1796,  nor  had  ^  from 
taken  out  during  that  time  any  certificate,  as  required  by  the  nJed*^ 
25  Geo.  a  c  80. :  but  on  the  last  mentioned  day  he  had  taken  JJjJJ3d  j^ 
out  such  a  certificate,  and  since  that  time  had  in  several  in-  iMfl,  mtiM 
stances  acted  as  an  attorney.    The  writ  upon  which  he  was  ar-  f^^  ^ 
rested  and  held  to  bail  issued  on  the  14th  June  1796,  but  ow- 


ing to  his  having  kept  out  of  the  way,  he  could  not  be  taken  tice,aBd 


until  die  31st  of  August  The  question  was,  whether  the  pri-  ^f^^SJi. 
rilege  of  an  attorney  was  confined  to  the  time  of  issuing  the  cace  before 
process,  or  might  commence  subsequently,  and  protect  him  at  uJSjut^ 
the  time  of  the  arrest. 
Garrtnt  and  Russell  opposed  the  rule. 
Enkine  in  support  of  it. 

Lord  Kentok,  Ch.  J.  I  do  not  find,  upon  referring  to  the 
Master,  that  this  precise  case  has  occurred  before :  but  the  rea- 
son, justice  and  convenience  of  the  thing  require  that  the  pri- 
^ege  should  be  confined  to  the  time  of  suing  out  the  writ 
We  must  look  to  the  act  of  the  plaintiff  in  the  first  instance ; 
and  if  his  proceeding  be  regfular  then,  no  voluntary  act  of  the 
defendant  afterwards  can  vacate  it.  The  greatest  injustice 
would  ensue  if  it  were  otherwise.  Forinstance,  suppose  thesta- 
tote  of  Ihnitations  had  nearly  run  upon  a  debt,  and  a  writ  were 
ined  out  to  save  the  lapse  Ugamst  a  person  not  then  entitled  to 
^privilege  of  an  attorney,  but  before  the  writ  could  be  exe- 
<^d,he.in  vested  himself  with  that  character  and  obtained  his 
<^ficate  to  practice ;  if  his  privilege  could  intervene  to  pro- 
^  hhn  from  the  ordinary  process,  the  consequence  would  be 
^tbe  whole  proceeding  must  be  set  aside  for  irregularity, 
^d  the  plaintiff's  remedy  would  be  barred. 

I'AWBEifCE,  J.  The  privilege  of  an  attorney  does*not  necessa- 
vS^  attach  upon  a  person's  investinghimself  with  that  character, 

but, 
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1796.'    but  he  must  be  a  practising  attorney.    The  rule  of  Court  io 
■  16&4confine8  the  privilege  to  attomies  who  have  practised  with- 

snT^SMMi  ^^  ^  y®^*  1°  order  to  preserve  the  privilege  thereCbre  the  party 

^gmnMi  mvst  continue  to  act  as  such ;  for  the  very  foundation  of  it  is 
a  presumption  that  an  attorney  is  already  in  court  attending 
his  duty,  and  therefore  the  issuing  of  process  merely  to  bring 
him  there,  is  nugatory.  That  reason  consequently  does  not  ap- 
ply to  an  attorney  who  is  not  practising  at  the  time. 

Rule  discharged. 

S.  P.  There  was  another  cause  brought  by  Fairmetn  ag*ainst  the 

same  defendant  under  similar  circumstances,  except  that  in 
that,  the  tetiaium  capioi  into  Surrjfj  was  tested  on  the  27th 
Angustf  (which  was  after  the  defendant  had  obtained  his  cer- 
tificate,) on  a  writ  tested  on  the  2d  of  June.  But  the  Court 
thought  that  circumstance  did  not  vary  the  case  in  favour  uf 
the  defendant ;  because  the  original  writ  must  be  considered 
as  the  commencement  of  the  suit,  of  which  the  test.  cap.  was 
merely  a  continuance. 


^(fvlo^  Oldham  and  Another  against  Burrelu 

It  h  irregn.  FllHE  writ  in  this  case  was  returnable  the  6rst  return  of  last 
!teVurltio'^a  Easter  Term,  April  13th ;  on  the  same  day  a  declaration 

iniheoiBce  was  filed  in  the  office  conditionally,  on  a  supposition  that  the 
defcDdant's  pI^Qtiffs  did  not  kuow  the  defendant's  place  of  residence:  on 
Sd^e  ta*"  *®  '®*  ^^  -4pn7bail  were  put  in ;  on  the  9th  of  May  the  bail 
ioown  to  were  excepted  against,  and  on  the  1 1th  May  the  plaintiffs  gave 
ift^^^t'is  ^^^^  ^f  ^h^^  exception ;  and  no  declaration  having  been  deli- 
no  cxcep-  vered  in  Trinity  term,  judgment  of  non  pros  was  signed  on 
bttii,  utii  ^e  29th  of  June ;  to  set  aside  which  judgment  and  the  subse- 
*?^P***"**' quent  proceedings,  a  rule  nisi  had  been  obtained  on  two 
of  the  ex-  grounds ;  1st,  Because  the  judgment  was  signed  for  want  ofa 
The^  au'cvte  declaration,  whereas  a  declaration  had  been  actually  filed ; 
13  Car,  s.  2dly,  Because  the  defendant  could  not  sign  judgment,  he 
cDBbKqg  a  not  having  appeared ;  for  that  his  perfecting  bail  was  irregular 
foSra"**  *^*®'  *^®y  ^^^  ^^^^  excepted  against,  that  exception  having 
judpnrnt  been  on  the  9th  of  JIfay,  within  twenty  days  after  notice  of  bail, 
for*want^f  O^e  8th  of  May  being  Sunday.) 

«  deciam-  Bailu  now  shewed  cause  against  that  rule.  In  answer  to  the 
time,  ex-  first  g^round,  he  produced  an  affidavit  by  which  it  appeared  that 
\^^  ^  tl^e  plaintiff's  knew  the  defendant's  place  of  residence  when  the 

deelaradoD 
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declanuion  was  filed>  and  that  the  defendant  did  not  know     1796L 
when  he  8%ned  judgment  that  any  dedanilion  had  been  filed.  **— ^-* 
Andy  in  answer  to  the  second  groand,  he  contended  that  the  ^IjfJ^uT 
defendant  had  regularly  perfected  bail :  for  though  bail  were  Boaaai.i« 
excepted  to  on  the  9th  of  ilfay,  there  was  no  notice  of  that 
exception  until  the  1 1  th,  and  that  excepting  to  bail  without  no- 
tice is  not  Considered  as  any  exception  at  all. 

Best  in  support  of  the  rule.  This  question  arises  on  the  sta- 
tute 13  Corr,  2.  $L  2.  c.2^  which  enables  the  defendant  in  cer« 
tain  cases  to  sign  judgment  of  mm  pros  for  want  of  a  declare* 
tioD  within  two  terms :  but  that  statute  is  not  applicable  to  the 
present  case,  it  being  confined  to  those  cases  where  there  is 
some  defect  in  the  writ,  as  appears  by  the  recital ;  but  here  the 
writ  is  not  defective.  Besides  which,  no  defendant  can  sign 
jodgment  of  non  pros  before  appearance;  and  here  it  cannot 
be  said  that  the  defendant  had  r^rularly  appeared  by  putting 
in  bail ;  since  the  bail  were  accepted  against  (though  no  no* 
tice  indeed  was  given  of  that  exception)  within  the  twenty 
days.    But 

The  Comrt  said  that  the  judgment  was  regularly  signed. 
That  the  plaintifis,  knowing  the  defendant's  place  of  residency 
ought  not  to  have  filed  the  declaration  in  the  office.  That 
the  defendant  had  appeared  by  putting  in  and  jnstifyibg  bail. 
Tbatf  if  the  plaintifis  had  intended  to  rely  on  the  exception  to 
the  bail,  they  should  have  given  notice  of  that  exceptioB 
withm  the  time  prescribed.  And  that  the  clause  in  the  act 
of  pariiament  on  which  this  judgment  was  signed,  was  not  con- 
fined to  cases  where  the  writ  is  defective,  but  had  always  been 
coastrued  to  extend  to  cases  in  generaL 

Rule  discfaaiged* 

:r/  0t,  ^/        Gill  agaiMt  Scrivens.  jv^Uh. 

TflE  plaintiff  sued  out  a  #cJrey*acta«on  a  judgment  against  wbere  u 
the  defendant  for  1100/.  indebt,  and  10/.  lOv.  for  demises,  f^^^^^f  ^'^** 
&c  It  stated  that  on  the  6th  of  Deceaifter,  1782,  the  defendant  coactios 
became  a  bankrupt,  that  he  afterwards  obtained  his  certificate;  i^]^|£ht 
tW  on  the  20th  of  Jprt/ 1791  he  again  became  a  banknipt,&c.,  ^  •  ^i<- 

Ac.    Tbcre^ 
I  bankrupt,  onder 

,,     Rich  penon  shall 

tieliaMe  to  hk  creditor!,  mlBti  tiM  ettate  thall  prodnce  nflkieat  to  pay  lit.  in  tlie  poand, 
^n"  it  is  necessary  for  tlie  plaintiff  to  aver  that  the  hBnknpt*s  citate  has  not  paid  \hu  In  the 
pound,    Cin.&P.4€7.    S8.&P.18&.] 

after 
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17d6.    after  which  the  plaintiff  obtained  the  judgment  in  question 

•  against  him  on  a  debt  which  became  due  after  the  above  certi- 

of o^     ^^^f  tuid  charged  him  in  execution ;  that  on  the  5th  of  •/Wxe, 
SoftiTBvt.  1792y  the  defendant  obtained  his  certificate  under  the  second 
'^  J^'i^cjz^    commission,  and  was  on  the  10th  of  June  1792,  discharged  out 
/  /.  V/^/,     of  custody  on  such  execution  by  virtue  of  the  statute  6  Geo.  2. 
c.  30.  ^  The  estate  of  the  said  defendant  not  having  cU  any 
time  produced  clear  after  all  charges,  sufficient  to  pay  every 
creditor  under  the  said  last  commission  15«.  in  the  pound  for 
their  respective  debts."  And  then,  after  stating  that  the  defen- 
dant was  possessed  of  divers  goods  whereby  the  plaintiflTmight 
be  satisfied  his  debt  and  damages,  it  commanded  the  sheriff 
to  make  known  to  the  defendant  that  he  should  shew  why  the 
plaintiff  ought  not  to  have  his  execution  against  the  goods 
and  chattels  of  the  defendant  which  had  become  his  g-oods 
and  chattels  since  the  time  of  his  obtaining  his  certificate 
under  the  last  commission  (the  tools  of  trade,  the  necessary 
l^ousehold  goods  and  furniture,  and  necessary  wearing  appa- 
rel of  the  defendant,  his  wife  and  children  only  excepted)  for 
the  debt  and  damages  aforesaid.   To  this  the  uhenff  of  Middle- 
sex  returned  nihil;  on  which  this  writ  issued,  directed  to  the 
sheriffs  of  London^  suggesting  that  the  defendant  had  g^ods 
&C.  in  the  bailiwick  of  the  sheriff  of  London  ;  and  both  parties 
appearing  at  the  return,  the  plaintiff  prayed  execution  against 
the  g^ds  and  chattels,  &c«  except,  &c. 

The  defendant  pleaded  that  at  the  time  of  issuing  the  first 
writ  of  scire  Jaci€Uf  he  had  not  any  goods  and  chattels  in  the 
bailiwick  of  the  sheriff  of  Middlesex^  which  had  become  his 
goods  since  the  time  of  his  obtaining  his  certificate  under  the 
second  commission,  whereby  the  plaintiff  might  be  satisfied  his 
debt  and  damages  (the  tools  of  trade,  &c.  excepted.) 

To  this  plea  there  was  a  general  demurrer. 
'    Lcttos  for  the  defendant  (a)  1st,  The  plea,  to  which  the 
plaintiff  has  demurred,  may  be  supported  on  principle ;  2dly, 
But  whether  the  plea  be  or  be  not  good,  the  scire  facias  itself 
is  bad. 

First;  Every  process  of  execution  must  follow  the  judgment, 
and  so  must  every  process  to  revive  a  judgment,  unless  in  certain 
excepted  cases.  And  as  those  cases  are  only  exceptions  from  the 
general  rule  in  respect  of  particular  extrinsic  circumstances, 

(a)  Oo  a  fonorr  dsy  lAibii  term. 

those  ' 
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Aose  drcamstances  must  be  set  forth  in  the  procem ;  and  if   .1796. 
it  be  neoessarjr  to  state  them,  they  are  material,  and  conseqnendy  ■ 
traversable.  Now  here  the  foundation  of  the  «otre/aciitf  are  the     ^^^^ 


cirGomstances  of  the  different  bankruptcies,  the  insufficiency  of  Scsitssi. 
the  fund  under  the  second  commission,  and  the  acquired  property 
by  the  bankmptafterthe  second  bankruptcy,thosecircumstanoes 
theref<Hre  should  be  stated.  Itisasnecessarytostatetheexistence 
of  such  property  in  this  case,  as  of  assets  in  the  case  of  a  scire 
fadoM  to  reviTe  a  judgment  of  assets  against  an  executor  quando 
aaiderini;  and  in  the  latter  that  allegation  is  traversable.  Jfoell 
T.  Nkhan^  2  Sound.  217.;  Weniw.  Off". Exec.  190.  e.  15.  lAtt. 
Entr.  667.  and  8  Co.  134.  Here  it  appears  that  the  only  pro- 
perty of  which  the  plaintiff  prays  execution,  is  in  the  county  of 
MiddieeeXf  and  therefore  that  allegation  is  traversable. 

[The  answer  at  first  given  to  this  argument  in  support  of  the 
plea  was,  that  it  was  perfectly  immaterial  where  the  goods 
were ;  that  it  need  not  have  been  stated  in  the  scire JucitzSf  and 
was  not  traversable  any  more  than  the  venue  in  a  transitory  action. 
But  itwas  afterwards  discovered  that  this  agreement  was  founded 
on  a  misapplication  of  the  words  **y(nir  bailiwick''  in  writ; 
in  supposing  that  they  referred  to  the  bailiwick  of  the  sheriff 
of  Middles&Ct  whereas  they  related  to  the  bailiwick  afthejhe-^ 
riffafJLondan;  so  that  the  ground  of  the  aifrument  failed.] 

2dly.  There  are  two  objections  to  the  scirejheias.  1st.  Every 
^cirtf/acfOMhouldbe  co-extensive  with  the  plaintiff'sright  under 
the  former  judgment,  and  particularly  where  that  right  is  given 
by  an  act  of  parliament.    Now  the  plaintiff's  right  under  the 
itatute  5  Geo.  2  c.  30,  s.  9.  is  against  the  reality  as  well  as  the 
personality  of  the  bankrupt;  the  words  of  the  act  heing**estate  and 
eflfecls:"  whereas  this  scire  facias  only  prays  execution  against 
the  defendant's  goods  and  chattels.    It  is  no  answer  to  say  that 
the  defendant  cannot  object,  because  the  plaintiff  prays  for  a  less 
execution  than  he  is  entitled  to ;  for  another  scire Jncias  may  be 
hereafter  issued  against  the  defendant's  real  estate,  and  thus  he 
will  be  harrassed  with  two  suits  instead  of  one.  2dly.  The  plain- 
ts right  is  founded  on  a  siq»position  that  the  defendant's  estate 
has  not  paid  15«.  in  the  pound :  the  scire  facias  therefore  should 
have  negatived  that  pay  ment  The  avertment  of  the  non-payment 
of  15f.  is  referable  only  to  the  time  of  the  defendants  being 
discfaargedout  of  ciistody,andnot  tothe  time  of  issuing  the  writ. 
The  writ,  after  stating  that  the  defendant  was  on  the  10th  of 
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Vf§9,  Jtme  ntlij  dncharged,  immedialntf  ad4s«  hb  estate  not  har- 
iBg  ''ttf  any  time  produced,'*  &c.  that  is  at  any  time  before  the 
disdiai^ :  bat  consistently  with  this  all^^tion  his  estate  may 
)iavc  paid  l&f  .  in  the  pound  after  his  discharge  and  before  the 
issuing  of  this  writ,  (on  the  ISA  of  February  1796,)  in  which 
case  the  plaintiff  was  not  entided  to  sue  out  die  writ  at  dl. 

The  case  stood  oi^er  until  this  day,  Aat  the  plaintiirs  coiiii- 
ael  might  consider  of  the  objections  to  the  writ ;  accordingly 

C^mmbre  now  argued  in  support  of  the  #ctre  faeku.  1st, 
Though  any  real  as  well  as  personal  estate  which  the  baukmpt 
may  acquits  after  his  second  bankruptcy  be  made  liable,  it  k 
not  necessary  for  the  plaintiff  to  pray  execution  of  ^at  whieh 
does  not  exist  It  does  not  appear  in  this  case  that  the  bank- 
rupt had  acquired  any  real  estate  since  the  bankruptcy,  and 
therefore  the  plaintiff  does  not  pray  execution  against  his  real- 
ty :  but  the  writ  suggests  that  the  defendant  has  since  acquired 
personal  property,  and  the  plaintiff  has  a  right  to  have  execotimi 
of  that  property.  2dly.  It  was  not  necessary  for  the  defendant 
to  allege  in  the  scire facitu  that  the  bankrupt  had  not  paid  ISf. 
in  the  pound ;  the  payment  of  such  a  dividend  (if  it  were  ever 
made)  should  be  pleaded  by  the  defendant,  by  way  of  defenee. 
The  statute  6  Geo.  2.  c.  30.  a.  9.  aayn,  «*  The  future  estate  and 
effects  of  such  person  shall  remain  liable  to  his  creditors  (the 
tools  of  trade,  &c.  excepted,)  unless  the  estate  of  such  person 
shall  produce  sufficient  to  pay  lbs.  in  the  pound,**  &c.  It  is 
sufficient  therefore  for  the  plaintiff  to  allege  in  the  scire  facias 
the  second  bankruptcy  of  the  defendant,  and  his  having  ac- 
quired property  since  such  bankruptcy,  and  if  the  defendant 
has  paid  the  dividend  mentioned  in  the  statute,  it  will  be  a 
reason  for  him  to  shew,  according  to  the  language  of  the  writf 
why  execution  should  not  issue.  A  scire  facias  is  only  notice 
to  the  defendant,  to  give  him  an  opportunity  of  shewing  cause 
why  the  execution  should  not  issue.  But  the  plaintiff  bas  no 
means  of  knowing  whether  or  not  the  bankrupt  has  paid  that 
sum :  if  he  were  to  state  the  non-payment,  it  would  be  merely 
alleging  a  negative ;  and  as  he  could  not  be  expected  to  prore 
the  negative,  it  was  not  necessary  for  him  to  allege  it. 

Lord  KENYON9  Ch.  J.  The  writ  ought  to  state  all  those  cir- 
cumstances that  entitle  the  plaintiff  to  the  execution  prayed  by 
him,  and  one  of  those  is  the  non-payment  of  a  certain  dividend 
out  of  the  bankrupt's  estate  at^e  time  of  suing  out  4e  writ. 

Hero 
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Here  indeed  it  k  alleged  in  one  part  of  the  writ,  that  the  de-     1796. 
lendant'o  estate  had  not  at  any  time  prodaoed  snfficient  to  pay  ' 

ereiy  creditor  16«.  in  the  pound,  lie. :  htit  that  ^legation  ia     «^]^| 
confiued  to  the  time  of  the  defendant's  dischaf^  out  of  cus-  ficarrni. 
tody,  and  does  not  extend  to  the  tiine  of  iasiring  Ae  writ. 

LawuacB,  J.  When  this  case  was  firvt  before  the  Court,  I 
threw  out  a  doubt  whether  the  paywwWt  of  the  drndend  of  ISs. 
in  die  pound,  if  any  soch  bad  been  made,  must  not  be  pleaded  by 
the  defendant ;  but  on  oonsidering  that  point,  I  am  of  opinion 
thai  in  this  case  it  ims  incumbent  on  the  plaintiff  to  state  the 
noa-paynMut  of  any  such  dividend.  In  1  Ld.  Raym.  120., 
Treby^  Ch.  J.  said  **  The  difference  is  where  an  exception  is  in- 
coiporated  in  the  body  of  the  clause,  he  who  pleads  the  clause 
ou^t  also  to  plead  die  exception  {a)z  but  when  Aere  is  a 
clause  for  the  benefit  of  the  pleader,  and  afterwards  follows  a 
proviso  which  is  i^;ainst  him,  he  shall  plead  the  clause  and 
leare  it  to  the  adversary  to  shew  the  proviso."  Now  here  the 
exception  is  not  in  a  subsequent  proviso,  but  in  the  body  of 
the  dause  which  subjects  the  bankrupt's  future  estate  and  ef- 
fects to  the  pigment  of  debts )  **  the  future  estate,  kc."  shall 
remain  liable,  kc.  nnleu  it  shall  produce  suflh^ient,  &c  There- 
fore uceordii^  to  th^  rrfe  laid  down  in  Lord  Raymondf  it 
oiq[ht  lo  have  been  alleg«ed  by  the  plaintiff  in  this,  case,  that 
the  bankrupt's  estate  had  not  paid  16«.  in  the  pound  at  the  time 
ofsuingoutthe  writ;  instead  of  which  he  has  only  alleged 
that  the  bankrupt's  estate  had  not  paid  that  dividend  at  the 
time  of  the  bankrupt's  discharge  out  of  custody. 

Per  Curiamy  Let  the  writ  be  quashed. 

(a)  See  alio  it.  ▼.  Sfartini^  1  Strm.  497 1  R.  ▼.  JanU,  1  Burr.  148. 15S.  i  and 
it.  ▼•  Frtiienf  mU,  6  toU  559. 


Jacobs  against  Miniconi.  rndam. 

HIS  was  a  rule  to  shew  cause  why  the  verdict  given  for  The  deatb 
the  plaintiff,  and  the  judgment  entered  thereupon  should  fcnJrnt*be- 
not  be  set  aside,  on  the  ground  that  the  defendant  died  before  tween  the 
the  trial  of  the  cause,  of  which  the  plamtiff  had  notice.  li^lta^and 

Gwmm  now  produced  an  affidavit  in  answer  to  the  rule,  set-  ^"^  ^^  ^^^ 
tiag  forth  Aat  the  defendant  did  not  die  until  after  the  fint  grotind  for 
day  of  die  Sittings,  at  which  the  cause  was  tried ;  and  insisted  "^r7i«  jj^ 
thatthis  case  was  remedied  by  thestatute  17  Car.2,o.8.,  which  thepiaiDtitf-. 

enacts  &49.] 
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1796.    enactsthatthe  death  of  either  party  after  vercfict  shall  not  be  al- 
leged for  error.    The  verdict  in  this  case,  though  given  on  a 


tf  ]^*    subsequent  day  at  the  Sittings,  referred  back  to  the  first  day 
Misiooifi*  of  those  Sittings. 

Baiiy  in  support  of  the  rule.  This  case  is  not  within  the 
statute,  because  here  the  party  died  before  verdict:  and  the 
statute  has  never  yet  been  extended  to  a  case  circumstanced 
like  the  present.  There  is  indeed  an  anonymous  case  in  1  SMk, 
8.  fa)f  where  the  Court  said,  that  such  ought  to  be  the  con- 
struction of  the  statute :  but  that  was  an  extrajudicial  opinion, 
for  the  defendant  in  that  case  died  before  the  commission  day 
of  the  assizes.    But 

The  Court  said  that  all  the  Sittings  are  considered  in  law  as 
only  one  day ;  that  of  course  all  the  verdicts  given  refeired  to 
the  first  day ;  and  that  the  construction  of  the  statute  adopted 
in  the  case  in  Salkeldf  had  always  prevailed. 

Rule  diaphaiged. 

(•)  lo  that  csae  the  Covrt  iaid»  ^*  If  he  died  upon  that  day  [the  conuiMoo 
day  of  the  AwAzct]  tboush  at  one  o'clock  in  the  moroiog,  It  would  be  helped  by 
the  stetate,  which  proYidei  that  the  death  of  either  party  aflter  Terdict  shall  aot  be 
a  cane  to  rtYeiye  the  judgment ;  for  rach  a  case  would  be  within  thii  itatale, 
.inaMDochas^he  whole  aMisesarc  bat  one  day  inlaw,  and  thit  ii  the  coniBiit> 
fion  day  of  which  there  can  bcno  fraction.  So  a  verdict  at  any  time  of  the  af 
fiaei  ii  before  the  death  of  a  party  who  diet  opoa  a  commiaion  day,  within 
the  notion  and  emiity  of  a  remedial  lUtate,  Intended  for  the  MttlemeBl  of  right.* 
M8. 


The  King  against  W.  Williamson. 

9v.  tA.  f  ■^{jjs  ^3g  iin  indictment  of  stopping  up  an  ancient  and 
Tte  prwe-  .M.  common  footway,  which  the  defendant  removed  by  ocr- 
indictment  tiorari*  At  the  trial  at  the  Assizes  at  Aylesbury ^  a  verdict  was 
tf'^mmon^  found  for  the  Crown ;  and  now  the  question  was,  whether  •/. 
footway.  Fowler^  who  was  the  prosecutor,  and  who  appeared  to  have 
used  it  for  u^cd  this  way  for  some  years  befpre  it  was  stopped  up  by  the 
tK^foie?"  defendant,  but  had  since  been  obliged  to  take  a  more  circuit- 
watttop-  ous  rout,  were  entitled  to  costs  under  the  statute  bW.i^M, 
party grier-  ^*  ^h  <•  3.,  which  enacts  that  if  the  defendant  prosecuting  the 
ed  within  ^^|  ^f  certiorari  be  convicted  of  the  oflTence  for  which  he  was 
log  of  5  w.  indicted,  this  court  shall  give  reasonable  costs  to  the  prosecu* 
*?'  ^  *^'  tor,  if  he  be  the  party  grieved  or  injuredy  ^e. 

The 
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The  Covrf  thought  that  Ae  prosecutor  mast  be  considered  as     1 796. 

the  party  grieved,  and  as  such  entided  to  costs ;  they  therefore 

made  the  rule  absolute  against  the  defendant  for  the  costs.  ct^M 

WtUan  in  support  of  the  rule«  Mijiiooki. 

JSrskme  against  it. 


^The  Kino  against  John  Barwick.  s^htri^ 

A  Poor  child  was  put  out  as  an  apprentice  by  the  overseen  0^  whm  le- 
thetownshipoflTwwfeltoJbAii^anotcAasurgeonandapo-  ^£2" 
thecary,  resident  in  Zeefb,  and  the  indenture  was  duly  allowed.  Undippart- 
Upon  appeal,  the  Court  of  Quarter-Sessions  confirmed  the  ap-  "J^lt 
pointment  and  indenture,  subject  to  the  opinion  of  this  Court  on  J'*^"  »«• 
the  followingcase. — ^The  appellant  is  a  partner  with  eleven  other  side  on  and 
perBons  in  a  manufactory  of  earthen  ware,  in  the  township  of  ^"^^Jj^* 
Hmiki.   Two  of  the  partnerist  are  resident  within  the  township  re>id«  at  a, 
and  now  have  or  have  had  each  an  apprentice  bound  and  inden-  another  pa^ 
tured  to  them  by  the  overseers  of  Hunskt,  which  they  took  with-  [J'j^;  *^ 
out  objection.    The  apprentice  was  appointed  and  tendered  to  well  as  tb« 
the  appellant  to  be  his  apprentice  individually.    The  appellant  ^^^\'^ 
is  not  resident  ia  Hunslet,  but  at  Leeds  the  adjoining  township.  ^''^^^PJfj^ 
The  partnership  is  rated  for  buildings  and  land  in  HtmsUt  to  the  T/ia  oUMtT 
amount  of  270/.  a-year,  of  which  23/.  a-year  is  the  appellant's*  J^^J^  ut 
There  are  several  persons  living  in  Leeds  who  have  had  appren«  pcnom  to 
tices  from  Hunslet  in  respect  of  lands  they  individually  occupy  ^'^^  ^^^ 
there ;  and  there  i%  not  any  person  living  in  Leedsor  Hunslet  who 
is  rated  for  the  poor  otHvnslet  to  that  amount  who  has  not  had 
a  parish  apprentice  from  that  town.    The  other  partners  are  re- 
aident  at  a  distance,  some  at  ilfaac&e«l^,  some  atFerrybridge, 
and  other  places.  The  justices  were  of  opinion  that  the  appeU 
lant  was  in  every  respect  a  proper  person  to  take  an  apprentice, 
if  bound  by  law  to  take  one.  The  question  therefore  submitted 
is,  whether  under  these  circumstances  the  appellant  is  liable 
to  have  such  apprentice  appointed  and  tendered  to  him,  being 
so  resident,  and  a  partner  as  afoiresaid,  by  the  overseers' of  the 
township  of  HnnaleU 

Law  and  J.  Heywood  in  support  of  the  order  of  Sessions, 
after  observing  that  the  Court  below  had  determined  the  quest 
lion  of  fitness,  were  stepped  by  the  Court. 

Vol,  VII.  D  Chmhre, 
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1796.         Chambr^,  Ckrutian^  and  Franee  cmiriL  This  case  is  distin- 
'  gniabable  from  that  of  Jt  t,  Clapp(a}Jbecanse  there  die  defeod- 

'^^^  anty  who  was  held  liable  to  take  a  parish  apprentice,  though  re- 
J.  B  Aft.   aiding  out  of  the  parish,  was  the  actual  occupier  of  lands  with- 
in it ;  and  the  actiuil  occupation  was  the  yery  ground  of  decisioB, 
as  well  in  that  case  as  in  a  subsequent  one  of  £.  v.  The  Directors 
and  Guardians  of  TViMleailand  Happing(b)^  and  also  in  the  au- 
thorities there  cited.    The  reason  of  sudi  a  construction  is  ma- 
nifest, to  proTent  the  rest  of  the  inhabitants  fracn  being  burthen- 
ed  beyond  their  just  proportion,  which  would  be  the  case,as  was 
said  in  Jqffrej^tetaae  (c),  if  that  p<Hrtion  of  property  in  the  paridi 
on  which  the  occupiers  did  not  reside  was  therefore  not  to  eoo- 
tribute  to  the  maintenance  of  the  poor.    But  that  reason  does 
not  apply  here ;  because  there  are  persons  in  the  actual  occupa- 
tion of  the  estate  in  respect  of  which  the  appellant  is  rated,  aod 
who  are  amesnable  to  all  parochial  burthens  in  proportioii  with 
the  other  inhabitants.    By  43  EHz.  c.  2. «.  1.,  persons  are  only 
bound  to  contribute  to  parochial  chaiges  either  in  respect  of  their 
personal  visible  property  when  actually  inhabiting  within  thepa- 
rish,  or  in  respect  of  the  mere  occupation  of  real  property.  This 
distinction  is  necessarily  to  be  implied  from  the  words  of  tbeaet 
Now  the  appellant  could  not  be  liable  to  take  the  iqpprenlsce  in 
respect  of  his  personal  stock  which  he  held  in  partnership  witi 
the  others,  because  he  was  not  actually  resident  within  die  pa- 
rish ;  nor  in  respect  of  his  interest  in  the  land,  because  he  was 
not  in  the  actual  occupation  of  it.    The  case  of  a  partner  is  not 
like  that  of  a  servant,  the  occupation  of  whom  is  that  of  the 
master,  and  not  his  own ;  but  one  partner  may  well  have  a 
special  occupation  of  that>  the  profits  of  which  be  has  in  com- 
mon with  others.    As  to  the  adjudication  of  the  appellant's  fit- 
ness to  take  ah  apprentice,  that  is  immaterial  if  in  law  he  is  not 
bound  to  take  one. 

Lord  Kenton,  Ch.  J.  Parish  apprentices  are  to  be  bound  to 
masters  in  respect  of  their  inhabitancy  or  occupation  of  lands 
within  the  parish.  This  is  one  of  the  modes  pointed  out  by  the 
statute  48  Elix.  of  relieving  the  poor;  and  every  person  ougbt  to 
bear  his  burden  in  respect  of  his  property.  Here  it  is  stated  that 
the  appellant  occupies  lands  in  the  parish  to  the  amount  of  23^ 
psr  annum^  that  being  his  aliquot  part  of  the  whole :  and  in  re- 

(•)AnU,  3  f ol.  WW.  (I)  n. 5SS.  (c)6  Cf.  OT/ 

aped 
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spectof  tbat  occnpation  he  is  bound,  according  to  the  case  of     17d& 

R.  V.  Clapp^  to  take  the  apprentice.    It  has  been  taken  for 

granted  in  the  ar]giunent  of  this  case,  that  the  appellant  is  not     mguM^ 

an  inhabitant :  but  the  contrary  is  most  clear,  according  to  the   ^\ff^ 

constniction  put  on  the  statute  22  A  8.  c.  5.,  which  makes 

the  inhabitants  of  counties  liable  to  (he  repair  of  bridges. 

Lord  Coke  fajt  in  his  conunent  on  that  statute,  says,  that  per* 

sons  haying  lands  in  their  own  possession,  though  dwelling  in 

a  foreign  country,  are  inhabitants.    And  that  doctrine  has 

nerer  been  doubted  from  that  time  to  the  present    On  the 

aothority  of  the  case  of  the  King  v.  Clappf  I  am  of  opinion 

tlial  this  order  must  be  affirmed. 

Lawbbncb,  J.  The  argument  against  the  order  proceeds  on  ' 
diis  gronnd,  that  there  was  an  occupation  of  the  partnership 
land  and  houses  by  two  of  the  partners  to  the  exclusion  of  all 
the  rest :  but  that  is  not  so;  for  each  of  the  others  may  go  and 
reside  there,  if  he  please. 

Per  Ciniamf  Order  of  Sessions  confirmed. 


Jackson  against  Barnard.  s^hinby. 

rW%HE  plaintiff  an  attorney,  sued  by  original,  a  copy  of  which  ^^  ^^^^ 

-*-  he  served  on  the  defendant  indorsed  **J.  Jackson^  in  per-  tiff  BAy  in 

»on.  He  then  declared  "by  his  attorney  H.  Ro8$ei^' ;  and  gave  ^^^1^  • 

notice  of  declaration  in  the  name  of  /•  Jackson.    Whereupon  cm  and  i o. 

^h^f  for  the  defendant,  moved  to  set  aside  the  proceed-  owTiiame 

iogg  for  irregularity,  on  two  grounds :  1st.  That  as  the  plain-.  **°^^**  ^**Py 

tiff  had  declared  by  attorney  the  process  should  have  been  in-  ney,  and 

Jorsed  with  the  name  of  an  attorney.   2dly.  That,  if  the  pro-  ^JJ Jt'" 

<^«8s  were  considered,  as  havinir  been  sued  out  by  himself,  it  ^^^^  ^y 
»«-•         1111.  anotlitrat- 

was  iR^oJar  to  declare  by  attorney.  tomey. 

Sedper  Curiam.    There  is  no  foundation  for  either  of  the 

<>I>jecti<ms.    An  attorney  may,  if  he  plaase,  sue  as  a  common 

person,  and  may  use  his  own  name  as  the  attorney.    And  be 

^  also  declare  by  another  attorney. 

"nierefore  a  rule  to  shew  cause  was  refused. 

D2 
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Ttiaiag,         The  HODDERSFIELD  CaNAI.   GoMPANT  Ogoimft 

'"^*^  Buckley. 

gmtion  act  ^l^HIS  was  an  action  on  the  case  in  tort.  The  declaratioa 
^"^A*^  -^  stated  that  the  defendant  had  subscribed  to  advance  the 
cJartdtobe  Several  sums  of  600/1 100/.  and  200/.  towards  making  and 
I^^Mi^f  maintaining  the  HuddersfieU  canal,  mentioned  in  the  statute 
•crtben,  94  QgQ^  3,  c.  53,  and  in  respect  of  such  subscription,  had  be- 
tonaod  come  one  of  the  proprietors  of  the  HuddersfieU  Canal  Com- 
^tiMMwcr  P*^"*y»  ^'^^  •^  owner  of  and  entitled  to  eight  shares  in  the  un- 
to the  rab-  dertaking;  that  afterwards,  to  wit,  on  the  11th  of  July  1794, 
muiga  their  ^^  Committee  of  the  company,  duly  chosen,  ^c,  by  virtue  of 
aconnit^  the  powers  of  the  act  made  a  call  of  10/.  per  cent,  on  the  pro- 
tee  to  be  prietors  in  respect  df  the  shares  which  they  respectively  held 
{[^er  th^  to  carry  the  act  into  execution,  and  directed  that  such  caO 
act«  weie  should  be  paid  to  J.  Brooke^  one  of  the  treasdrers  to  the  com- 
to  make  ps^ny»  &t  the  times  and  in  the  proportions  therein  mentioned, 
'ro"*  tetin  ^^^  (amongst  others)  3/.  per  cent,  on  such  call  on  the  25th  of 
ofibarctai  }fw.  then  ucxt ;  and  5/.  per  cent,  on  such  call  on  the  28th  of 
M^they"^  /'eft.  next ;  and  that  th^  committee  gave  regular  notice  of  such 
•^onid  eall,  &c  as  directed  by  the  act.  The  second  count  stated  that 
held  that'  ou  the  5th  of  JlfoTcA  1795,  the  committee  made  a  further  call  of 
wbMffhS*  ^^^*  P^  ^^^^*  ^^^  directed  that  6/.  per  cent,  thereof  should  be 
is  oot  liable  paid  on  the  9th  June^  and  5/.  per  cent,  on  the  28th  of  Juiy  theq 
2ade  by*"  n^xt.  The  third  count  was  for  8/.  per  cent,  directed  by  a  third 
^'^'*"lfte  order  of  the  committee  made  on  the  29th  of  July  1795,  to  be 
aafigniBs  paid  on  the  28th  of  October  then  next.  And  the  fourth  count 
TheMw  ^^  '®'*  P^  ^^^'  directed  by  another  order  of  the  committee, 
act  impow^  on  the  23d  of  Nov.  1795,  5/.  per  cent,  of  which  was  to  be  paid 
company  on  tfie  4th  of  Feb.  then  next^  and  the  remaining  5/.  per  cent. 
^cJ^'^Sil  ^^  ^^  ^^^  f^  March  then  next.  The  declaration  then  stated 
•<  by  actios  that  though  the  proportions  of  the  said  calls  in  respect  to  300/. 
mM^^:"  (heing  t*w««  of  the  said  eight  shares)  had  been  duly  paid  to 
heidthatan  ike  plaintiffs,  the  defendant  had  not  paid  the  several  propor- 
tj^  caw'bi  tions  of  500/.  residue  of  the  said  several  sums  of  500/.,  100/^ 
^rt  lay.      ^^^  200/.,  SO  Subscribed  by  the  defendant  as  he  was  directed, 

&c.  amounting  to  180/.,  but  neglected  so  to.  do,  &c. 
The  defendant  paid  40/.  into  court  on  the  first  eoiint}  and 

pleaded  the  general  issue,  not  jg^ilty. 

M 
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At  the  trial  at  the  last  assizes  at  York^  before  Rooke  J.,  a  yer-    .  ]  796. 
diet  wasgrivea  for  the  plaintiffs,  damages  146t  lli.  U^d^  140L 


being  the  amount  of  the  calls  stated  in  the  three  last  counts ;  ^,J?,^^ 
2/.  14t.  A^A  being  interest  of  the  4DI.  paid  into  court  by  the  CuuiiConi* 
defendant  on  the  first  count ;  3/.  12ff.  8^d^  being  interest  of  the     4^ 
several  calls  stated  in  the  three  last  counts  from  the  several  BocsLsr. 
times  when  those  calls  became  due  to  the  day  of  the  plaintifis' 
suing  out  their  writ ;  subject  to  the  opinion  of  this  Court  on  the 
following  case. 

On  the  30th  o(May  1793  the  defendant  and  many  other  per«k 
sons  subscribed  an  instrument  duly  stamped,  not  under  seal,  by 
irhtch  they  agreed  to  subscribe  the  respective  sums  set  opposite 
to  their  names  towards  theexpences  of  soliciting  the  act  in  qaeA* 
tion  and  of  making  and  maintaining  the  canal,  ^^  and  agreed 
to  pay  such  sums  to  the  treasurer  when  called  upon  for  that 
purpose,  &c  The  defendant  subscribed  for  five  shares  and  two 
shares,  and  afterwards  subscribed  for  another  share.  By  the  sta« 
tute  34  Geo.  3.  c.  53.  the  subscribers  were  incorporated  by  the 
name  of  the  HuddernJieldCanBLl  Company,  and  were  empowered 
to  make  the  calls  stated  in  the  declaration,  which  were  regularly 
made  as  stated  in  the  declaration.  The  first  proportion  of  the 
first  call,  being  2/.  per  cenf.,  was  paid  by  the  defendant  on.  all 
the  eight  shares  so  subscribed  for  by  him ;  and  the  remainder 
of  that  call  being  8/.  per  cenL  on  his  remaining  five  shares, 
amounting  to402i  was  paid  into  court  by  the  defendant;  and  the 
callson  thethreeother  shareswerepaid  by  jR.(7ray,the  purchaser 
of  them.  On  the  6th  ot  August  1794,  the  defendant  sold  five  of 
his  eight  shares  to«7.  KeUall  at  a  profit  of  1 71.  per  cent,  on  each 
share,  and  transferred  his  interest  therein  to  KeUall  hy  a  pro^ 
per  transfer,  registered  by  the  Company's  clerk.  On  the  4th 
of  December  1794  the  following  entries  were  made  in  the  plain- 
tiffs' books  by  their  BgenU,**  J.  Buckley ;  first  subscription 
500^;  second  ditto  lOOL;  subscription  as  a  land-owner  lOOL; 
subscription  as  a  mill-owner,  lOOA^-1794  Jif/y  9th.  By  trans- 
fer to  R.  Gray  300Z.;  August  6th  ditto  to  J.  Kelsall 6001J'  By 
a  corresponding  entry  also  in  the  books,  under  the  name  of  X 
Keisall,  the  transfer  of  500/.  to  hhn  from  Buckley  was  stated. 

The  questions  for  the  opinion  of  the  Court  were,  1st.  Whether 

the  plaintifis  can  recover  in  this  action  the  amount  of  the  sub^ 

scriptions  demanded  by  the  declaration ;  2dly,  whether  the 

defendant  be  liable  to  pay  interest  on  the  call  paid  into  eoart 

^  from 
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1796.    from  the  time  it  was  ordered  by  the  committee  to  be  paid  to 
the  treaf  arer,aiidon  the  caUsmentioned  is  the  three  last  oomits 


DBUPOELiT  ^^^  *'®  respective  days  when  those  calls  were  required  to  be 

CuoiCom-  paid,  until  the  payment  thereof. 
S^^M        The  parts  of  theact  of  parliament  relative  to  this  ease  are  sed. 

BccKLBT.  1,  62,  63,  64, 66,  70,  71,  72,  73,  74,  79,  and  119.  By  sect  1. 
after  reciting  the  public  utility  of  the  measure,  and  that  the  per- 
sons therein  named  were  desirous  at  their  own  costs  and  charges 
to  make  and  maintain  the  intended  canal,  certain  persons  by 
name,  among  whom  are  the  defendant  and  T.  KelsaUfW^  their 
respective  successors, executors,admmistrators,aiid  om^nu are 
incorporated.  By  sect.  62.  power  is  given  to  raise  1 84,000^  to 
be  divided  into  shares:  which  by  sect.  63.  are  to  be  shares  of 
100/.  each,and  shall  be  vested  in  the  persons  subscribing  and  their 
executors,  administrators  and  OBtigns  in  proportion  to  the  sums 
they  severally  subscribe;  and  persons  having  such  shares  aredi- 
rected  to  pay  a  proportionable  sum  towards  carrying  on  the  un- 
dertaking as  thereafter  directed.  By  sect.  64.  The  names  and 
descriptionsof  persons  entitled  to  shares,  widi  the  number  of  their 
shares. and  amount  of  their  subscriptions,  and  the  numbers  by 
which  each  share  is  distinguished,  are  to  be  entered  in  a  book  be- 
longing to  the  Company,  and  tickets  to  be  delivered  to  each  sub- 
scriber, specifying  the  share,  &c.;  and  such  tickets  are  to  be  evi- 
dence of  the  title  of  the  subscribers.  The  formoftheticketisthUt 
*'./9.£.isasubscriber,&c.oftheshare,&c.No.Landthesaid.^*£* 
his  executors,administrators,or  omu^m, is  and  are  entitled,  &c.'' 
By  sect.  65.  persons  who  have  subscribed,  and  their  executors, 
administrators,  and  as9ign$^  shall  be  deemed  proprietors,  ^.and 
shall  have  votes  at  the  meetings,  &c.  for  such  shares.  Sect.  71 
and  72.  mentionssharesorsubscriptions.  By  sect.  73,  abook  is 
to  be  kept,  containing  the  names  of  the  persons  who  shall  from 
time  to  time  become  proprietors  or  entitled  to  shares,  &c  By 
sect.  74*  power  is  given  to  a  committee  (who  are  to  be  elected 
according  to  the  directions  in  sect  70.)to  make  calls  for  money  on 
the  proprietors ;  it  directs  the  owners  of  shares  to  pay,  &c.;  and 
adds, **if  any  person  shall  neglecttopay  the  proportionable  share 
of  the  money  to  be  palled  for  by  the  first  call,  &c.,  it  shall  be 
lawful  for  the  Company  to  sue  for,  and  recover  the  same  in  any 
of  his  majesty's  courts  of  record,  by  action  of  debt,  or  an  tke 
ease  ;  and  if  any  person  shall  neglect  to  pay  his  proportion- 
lible  share  of  the  money,  to  be  called  for  after  the  first  call, be 
fiM\  forfeit  5/,  for  ever^  ^hare ;  and  if  he  shall  neglect  to 

pay 
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p»7,  &e.  for  the  space  of  three  months  after  the  time  appoint-    1796. 
ed,  &c.,  he  shall  forfeit  his  share  for  the  benefit  of  the  other 


The  Hvtfl^ 

proprietoTB,  &c.  By  sect  79.  the  proprietors  may  sell  shares;  demmwiklo 
and  doplicates  of  the  assignments  of  shares  are  to  be  deli-  ^^^^ 
▼ered  to  the  committee,  and  an  entry  thereof  made  in  the     mgahut 


Company's  books;  and  after  sach  assignment,  the  purchasers 
are  to  have  shares  in  the  profits,  and  to  be  entitled  to  rote  as 
proprieton.  By  sect,  80.  no  share  is  to  be  sold  after  the  call 
of  any  money,  antil  sadi  money  is  paid.  By  sect.  119.  snb- 
scribers  are  required  to  pay  the  sums  by  them  respectively 
subscribed  or  such  proportions  thereof,  as  shall  from  time  to 
time  be  called  for  by  die  committee,  &c. ;  **  and  in  case  any 
person  shall  neglect  to  pay  the  same  at  the  time  required,  it 
shall  be  lawful  for  the  Company  to  mefoffOnd  recover  the  same 
in  any  court  of  law  or  eqmiyJ* 

Toppingj  for  the  plaintiffs,  anticipated  the  three  objections 
which  would  be  made  on  behalf  of  the  drfendant ;  1st  That  the 
action  could  not  be  maintained  in  its  present  form ;  2dly.  That 
no  interest  is  payable  on  the  calls  made  by  the  committee  after 
non-payment  of  those  calls;  Sdly.  That  the  assignment  to  a 
purchaser  disduoges  the  original  subscriber  from  all  fiiture  re- 
sponsibility ;  and  then  contended  that  diey  were  without  foun* 
dation.  Answer  to  the  first ;  whenever  an  act  of  parliament 
requires  a  person  to  do  a  thing,  or  to  pay  a  certain  sum  of  mo-t 
ney  for  the  benefit  of  another,  and  the  other  neglects  to  do  it, 
the  former  may  sue  him  in  an  action  on  the  case.  But  it  is  not 
necessary  to  resort  to  that  general  Argument  in  this  case ;  for 
the  74th  section  enables  th^  Company  to  sue  any  proprietor  for 
sums  of  money  ordered  by  the  committee  to  be  paid  by  action 
of  debt  or  on  the  case.  This  form  of  action  thereibre  is  war- 
ranted by  the  express  words  of  the  act  of  parliament,  which 
are  not «  by  action  on  the  case  in  assumpsit/*  but  generally, 
*^  action  on  the  case.**  And  even  if  the  meaning  of  these 
words  were  doubtful,  the  defendant  by  paying  money  into 
coart  on  the  first  count,  has  admitted  a  right  of  action  in  the 
plaintiflB.  Cox  v.  Parry^  ante  1  vol  464.  Secondly,  the 
plaintiffs  are  also  entitled  to  interest  on  the  calls^  The  money 
ordered  on  a  csdl,  is  a  certain  liquidated  demand :  the  instant 
that  money  was  payable  the  plaintifis  had  a  right  to  it,  and  were 
entitled  to  recover  damages  for  the  non-paymeikt  of  it.  Besides 
it  18  now  too  late  for  the  defendant  to  make  this  objection,  the 
jury  having  given  interest  by  way  of  damages.    Thirdly,  the 

assignment 


BucsuT. 


40  CASES  IN  mCHAELMAS  TEKH 

1796.     assignment  by  an  original  sabscriber,  to  a  purchaser^  does  w^ 
discharge  the  former  from  his  responsibility  iiader  the  act  He 


D^iupiELD  ^rigii^^I  subscribers  are  the  persons  on  whose  credit  the  sdieme 
CaoBiCom*  ^g  begun,  and  on  which  the  Legislature  gave  their  sanction  to 
against  the  measuTe.  They  are  the  persons  named  by  the  Legisialiney 
BrcittBr.  jjQj  merely  to  begin  the  undertaking,  but  also  to  cany  it  inta 
execution ;  the  act  reciting  that  those  persons  weie  desiroiisat' 
their  own  costs  and  charges  to  make  and  maintain  the  canal, 
&c.  And  if  it  were  competent  to  them  to  throw  the  burdeD 
on  others,  the  assignment  might  be  made  to  beggars,,  and  thir 
the  Legislature  would  be  deceived,  the  owners  of  landthrongk 
which  the  canal  passes  would  be  injurei),  and  the  public  de- 
prived of  the  benefit  which  the  Legislature  intended  they  should 
derive  from  the  undertaking.  This  is  like  the  case  of  a  lease, 
in  which,  though  the  lessor  consents  to  the  lessee's  assigmog 
to  a  third  person,  he  does  not  give  up  his  remedy  against  the 
original  lessee.  The  power  given  by  the  act  to  the  subscribers 
to  assign,  was  merely  introduced  for  the  benefit  of  the  subscrib- 
ers ;  but  there  is  no  part  of  the  act  that  discharges  them  from 
their  original  responsibility  on  their  assigning;  on  the  contrary, 
by  sect.  119.,  which  was  inserted  in  the  act  nftet  the  power  of 
assigning  was  g^ven,  they  are  required  to  pay  their  subscrip- 
tions ;  and  that  clause  is  nugatory^  unless  it  has  the  effect  of 
continuing  the  responsibility  rp  the  original  subscribers. 

Yate8f  contrd^  Firet,  the  action  is  not  maintainable  in  thisfonn. 
It  i?  brought  for  a  mere  breach  of  contract^  in  not  paying  a 
sum  of  money ;  and  whether  it  be  a  private  agret^ment  between 
the  parties,  or  ratified  by  act  of  parliament,  the  non-payment  of 
a  sum  according  to  the  agreement  not  under  sesJ,  can  only 
be  the  subject  of  an  action  of  assumpsit  The  non-payment 
of  the  sum'in  question  cannot  be  considered  as  a  breach  of  duty, 
so  as  to  convert  it  into  a  tort.  The  Courts  have  at  all  times 
been  anxious  ,to  preserve  the  boundaries  of  action ;  and  when 
ii  plaintifTs  cauf  e  of  action  arises  on  a  contract  to  pay  a  sum  of 
inoney,  he  ought  to  sue  in  assumpsit,  otherwise  the  defendant 
is  deprived  of  the  privilege,,  to  which  he  is  entitled,  of  a  set-off. 
With  regard  to  the  .words  "action  on  the  case;"  they  must  be 
•understood  according  to  the  subject  matter  to  which  they  are 
lipplied ;  and  being  applied  here  to  the  case  of  a  breach  of 
rontract,  they  must  be  Understood  to  mean  "  action  on  the  case 
in  asittmpdt.*'  Secondly ;  at  all  events  the  defeiidant  is  not 
"         "  '  '   '  ^  liable 
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liable  to  pay  inMrest,  on  these  ealk.    Thirdly,  considering  the     179& 
whole  seope  and  meaning  of  this  act  of  parliament,  an  <Hripnal  — — ^ 
subscriber  by  the  transferof  his  shares  and  the  acceptance  of  the  ^^^Smb 
assignee  by  tfieCompanyceasestohaTeany  connexion  whatever  CanaiCook 
with  the  Company,and  is  thereby  discharged  from  every  future     J^^imi 
demand  that  the  Company  may  make  on  him  in  respect  of  those  Bvcklbt. 
shares.    By  the  act  certain  penons  and  their  executors,  admini- 
strators andoMigfiMare  incorporated;  express  power  is  pven  to  the 
original  subscribers  to  assign  theirshares;theshares  are  declared 
to  be  vested  in  the  subscribers  and  their  auigns;  and  throughout 
the  wboleact  the  assignees  of  subscribers  .are  mentioned  aastand- 
ingin  thesitualionofrheoriginalsubscribers.  BysectC&persons 
who  have  8ubscribed,and  their  assigns  are  deemed  proprietors, 
and  are  entitled  to  vote  at  all  meetings ;  that  i6,theoripnal  sub- 
scribers have  a  right  of  voting  until  they  assign,  and  then  that 
power  is  transferred  to  their  assignees*   Then  it  would  be  highly 
unjust  that  the  original  subscribers  should  continue  liable  to  the 
demands  of  the  Comply  after  they  have  parted  with  their  right 
of  voting,  and  that  property  in  respect  of  which  only  they  ever  be- 
came liable,and  after  tbeentire  management  of  the  Company  has 
passed  into  other  hands.  With  regard  to  the  supposed  analogy 
between  this  esse  and  that  of  lessor  and  lessee ;  though  the  lessee 
is  not  dkchaiged  from  his  eovenantMhy  assignments,  and  by  the 
lessor's  accepting  the  assignee,yet  after  such  an  assignment  the 
lessee  is  not  liable  for  rent  in  an  action  ofdebi(ay,  that  being 
founded  on  th^  enjoyment  of  the  land ;  and  there  being  no  co- 
venant in  this  case,  that  analogy  is  ia  favour  of  this  defendant. 
L(nrd  Kenton,  Ch.  J.  Though  I  am  of  opinion  with  the  plain- 
tiffs upon  the  two  first  points,  1  am  clearly  of  opinion  with  the 
defendant  on  the  last    I  think  that  the  action  is  maintainable 
in  this  fonn,  the  act  having  said  in  express  tenns,  that  the  Com- 
pany may  sue  by  on  adton  on  the  cose,  and  the  plaintiffs  having 
stated  in  their  declaration  every  thing  that  the  act  of  parliament 
requires.    Nor  is  there  any  doubt  but  that  the  jury  may  give 
interest,  not  eo  nomine  as  interest,  but  as  damages  for  the  de- 
tention of  the  debt,  for  non-performance  of  the  contract.  But  the 
last  point  is  equally  dear  against  the  plaintiffs.    And  not  enter- 
tainiog  any  doubt  upon  it,  as  it  is  a  matter  of  infinite  moment  to 
thegreat  mass  of  property  embarked  in  this  kind  of  speculation, 

(«)  VW.  1  BrmmL  SO.  WaOeri  c«f«,  3  Co.  «4  Mank  t.  Brace,  Cro.  Jac  334. 
P«r<»f  ▼.  Plan/,  1  Smnd,  40, and  Wodham  v.  MarUmt.  £,  85  G.  3  B.  it.  cited  in 
|v«i.9l. 

I  think 
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1796.  I  think  we  oagiit  not  to  order  a  inoond  atgumciit,  leet  an  idet 
'  '  ftfaoold  go  abroad  dial  wehavewy  doubts.  On  looking^  tbrousii 
Wcumui  tb«  CM^  of  pailiMiant,  it  is  clear  diat  tbe  Legidature  meant  tbat 
GaMiCon.  the  parties sfaould  only  be  liable  totbepaymentof  their  sharesio 
^SLt  long  9A  they  individuaily  continne  aerobers  of  thn  CmapuT, 
miM»i.sv.  ^^^  jg^  g^  l^^g  1^  they.hare  property  whidi  oonstitatea  them 
such.  .The  persons,  who  have  the  right  of  yoting,  are  to  vote 
in  respect  of  their  shares.  The  aet  also  aays  tbat  persona  who 
have  sttbscribedandt 4eiriw«i^ftMhall  be  deemed  proprietors:  but 
it  would  be  ridiculous  to  determine  that  a  person,  after  he  has 
sold  his  shares,  in  respect  of  possessing  which  only  he  became  a 
proprietor,  should  stilt  continue  to  be  a  proprietor.  After  assign- 
ment the  assignees  hold  the  shares  on  the  same  conditions,  nui 
are  sabject  to  the  same  rules  and  orders  as  tbe  original  sobscri- 
ber6,and  are  to  all  intents  and  pivposes  substituted  in  tbe  places 
of  the  original  subscribers.  One  reason  howevernowurged  why 
the  original  subscribers  should  always  continue  responsible  is, 
l^ause perhaps  Ihe shares  may  beasstgpBd^  teinsolvent persons: 
but  theLegislatureywhen  they  gave  their  sanction  to  tfiis  under- 
taking, did  not  suppose  that  it  Was  a  mere  Simik'9ea  scheme: 
they  thought  it  a  beneficial  undertaking  for  the  public,  and  con- 
ceited they  had  introduced  a  sufficient  check  byenacting,  that  if 
the  subscribers  did  notpay  their  moneyfrom  time  to  time  as  they 
should  be  required  by  the  committee,  they  should  fotfeit  their 
respective  shares;  and  that  no  subscriber  should  part  with  his 
share  while  he  was  in  arrear  to  the  Company.*  No  mischief, 
therefore,  is  likely  to  ensue,  either  to  the  Company  or  the  public, 
from  this  construction  of  the  act.  I  think  that  every  clause  io 
the  act  of  parliament  leads  to  this  conclusion,  that  die  persons 
liable  to  the  calls  are  those  only  who  continue  to  be,  at  the  time 
when  the  calls  are  made,  members  of  this  corporation.  Here 
the  defendant  had  assigned,  his  shares,  and  that  assignment  bad 
been  entered  in  the  Company -s  books,  before  tbe  calls  stated  in 
the  three  last  counts  of  the  declaration  were  made,  and  therefore 
he  is  not  liable  to  pay  them :  but  he  is  liable  for  the  calls  stated 
in  the  first  count,  and  not  having  paid  them  at-  the  time,  and 
the  jury  having  given  interest  on  them  by  way  of  damages,  the 
plaintiffsare  entitled  to  that  lastsumonthe  first  count,  the  money 
paid  into  court  on  that  count  only  covering  the  principal  sum. 

AsHHURST,J.    There  is  no  doubt  respecting  the  principal 
question.    The  original  subscribers  have  power  to  assign  their 

shares 
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shares  to  whomtoeTer  they  please ;  then  it  would  be  ttraiige  to    1796L 
say  that  after  dispoeing  of  their  shares  they  should  still  conttnue 


liable  to  all  the  burdens  which  are  thrown  on  the  owners  of  this  b^J|^^^ 
property.    The  point  however  does  not  rest  on  general  reason-  CaiaiCMi- 
iQg;  for  the  only  restriction  imposed  by  the  act,  on  the  power  of    J^^Snt 
alienation,  is,  thatthe  owners  shall  notas^ign  until  all  the  money  Bvcklst. 
due  at  die  time  of  assigning  is  paid :  but  in  all  other  cases  the 
subscribers  may  assign  their  shares,  and  discharge  themselves 
from  their  liability  to  future  calls  by  the  assignment. 

Grosb,  J.  As  to  the  form  of  the  action :  the  words  in  the 
act  are  general  **  action  on  the  case." 

Lawrknce,  J.  The  only  difficulty  respecting  die  form  of  the 
action  is  that  suggested  by  the  defendants  counsel,  that  the  de* 
fendant  is,  by  this  mode  of  declaring,  deprived  of  a  set-off:  but 
that  difficulty  is  not  sufficient  to  restrain  the  generality  of  die 
words  used  in  the  act  of  parliament. 

Per  Ckrtasi,  Posiea  to  the  plaintiffs,  in  order  that  they  may 
enter  up  their  judgment  on  the  first 
count  for  21. 14«.  A^d*  for  the  in« 
terest  on  the  40/.  paid  into  court. 


GooxmTLE  on  the  Denuse  of  Owen  Jokes  against    7^,^^ 
Evan  Jones  and  Others;  in  Error.  jvo^sm. 

EJECTMENT  for  lands  in  Camarvcmhirej  on  a  demise  on 
die  20th  of  October,  1793.    At  the  trial  at  the  great  Ses-  ^^^^^^ 
sions  1^  Comeay,  a  special  verdict  was  found,  setting  forth  the  oiimuiicci 
titles  of  the  respective  parties  at-length:  but  the  following  facts  Lay  pX- 
are  all  that  need  be  stated  to  give  rise  to  the  question  on  which  |??V  "^ 
the  case  was  decided*  to  have 

Both  parties  claimed  under  the  Reverend  John  Jone$f  Clerk,  ^^^^i^ 
who,  before,  and  in.  1749,  was  seised  in  fee  of  the  premises  in  tbeceifiti 
question :  but  there  was  ap  outstanding  satisfied  mortgage  term  iftwMch 
for  500  years,  which  had  been  created  in  Jvne,  1690,  and  which  f(|^^^' 
in  November i  1713,  had  been  assigned  to  J.  Uoyd  in  trust  for  made,  and 
E*  GrigUh$j  the  then  owner  of  the  inheritance,  and  under  whom  ^^^^^^^ '" 
John  Jones  claimed  as  devisee.     On  the  13th  of  June,  1749,  '^?'^'^^^° 
/t>/iii«/(me«,who  on  his  marriage  had  settled  the  estate  in  question  that  rach  a 
on  his  wife  for  life,  with  remainder  to  himself  in  fee,  by  will  **„™  IVdteg 
devised  it  (after  his  wife's  death)  to  his  eldest  son  Otcen  Jones  ioa  tnutee 

^  ^  who  it  not 

jaised  in  biissiiig  the  ^ectment,  the  cettui  ^  km  cannot  recover*    [5  T.taU  1 36*] 

for 
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1796.    for  life,  subject  to  certain  chargesi  witb  power  to  raise  200/.  fcy 
.  mortgage  for  younger  children;  remainder  to  the  issue  male  of 

titIiT     ^'  «'<^>n^y  remainder  to  bis  issue  female;  and  in  default  of  such 
^"■^*  issue,  tobissecondson  John  Jones,  for  life,  remainder  to  his  issue 
JoiM«     male  and  female  $  and  in  default  of  such  issue,  to  his  third  aud 
fourthson  Williamand  Tktmtu  Jones  (h%  before;)  remainder  to 
hid  own  right  heirs.  The  devisor  afterwards  died,  leaving  those 
four  sons  and  a  daughter.    In  December^  1780,  Owen  Jones^  by 
lease  and  release,  mortgaged  the  premises  to  J.  Derbishire  in  fee 
for  securing  400/. :  In  the  release  it  was  declared  that  the  resi- 
due of  the  term  of  500  years,  created  in  June^  I690,and  all  other 
terms  (if  any  puch  there  were)  should  remain  vested  in  the  sere- 
rat  persons  who  were  then  possessed  of  the  same  in  trust  for  Der- 
bishire^ his  heirs,  executors,  ^c,  for  securing  the  400/. ;  and 
after  payment  thereof,  in  trust  for  Owen  Jtmes  and  his  heirs, 
and  to  be  disposed  of  as  he  should  direct,  and  in  default  thereof 
to  wait  upon  the  inheritance,  Sfc.  In  January ^  1782,  OwenJanes 
and  the  representatives  of  Derbishire^  the  mortgage«*,(who  was 
then  dead)by  lease  and  release  conveyed  the  premises  in  question 
to  W,  Janes  [not  one  of  the  sons  of  John  Jones^  Clerk]  in  fee  for 
a  valuable  consideration,  out  of  which  the  mortgage  money  due 
to  Derbishire^s  representative  was  paid.    On  the  abstract  of  the 
title  delivered  to  W»  Jones,  when  he  purchased,  was  thii  me- 
morandum ;  **  The  said  John  Jones  (the  above  devisor)  died  in- 
testate thirty  years  ago,  and  his  widow,  upon  whom  the  shore 
settlement  was  made,  died  in  May,  1780,  leaving  the  said  Otres 
Janes  their  only  child."  In  June,  1790,  W.  Janes  died  instate, 
leaving  Evan  Jones,  one  of  the  defendants,  his  nephew  and 
iieir  at  law,  who  thereupon  entered  on  the  premises  in  question, 
and  has  continued  in  possession  ever  since.    In  October,  1785, 
Owen  Jones  died  without  issue;  John  Jones,  the  second  son  of 
the  devisor  John  Jones,  died  on  the  2d  of  October,  1790,  never 
having  entered  into  or  been  in  possession  of  the  estate,  leaving 
Owen  Jones,  the  lessor  of  the  plaintiff,  his  only  son  and  heir  at 
law.    It  did  not  appear  that  the  outstanding  term  created  in 
1690,  had  ever  been  assigned  by  J.Lloyd  or  his  representatives 
before  the  ejectment  was  brought :  but  it  was  stated  in  the  ver- 
dict that  on  the  25th  July,  1793,  after  the  ejectment  was 
broug*hf,  administration  of  the  effects  of  J,  Lloyd,  unadmiiiis- 
tered  by  G.  Lloyd,  was  granted  to  Griffith  Thomas,  who  on 
the  27th  of  July,  1793,  assigned  the  said  term  to  one  J.  Griffith 
in  trust  for  Evan  Jones  the  defendant.  On 
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On  this  special  verdict,  judgment  below  was  given  for  the    1796» 
lessor  of  the  plaintiffl  to  reverse  which  a  writ  of  error  was  — — 
brought  here.  titls 

.  Jones  was  to  have  argued  this  case  for  the  plaintififa  in  error,  P^y^" 
and  Ellis  for  the  defendant  t  but  when  the  case  was  called  on,    jMMb 

Lord  Kenton,  Ch.  J.  observed,  that  on  this  special  verdict, 
the  qoestloo  between  the  two  litigating  parties  was  not  open  to 
discussion;  for  that  it  wa9 stated  in  the  verdict  that  an  old  terra^ 
which  was  created  in  the  last  century,  had  been  from  time  to 
time  anigned,  and  was  noticed  as  a  subsisting  term  so  lately  as 
i  n  tbeyear  1780,  in  the  mortgage,  by  OwenJones  toDerbishire. 
Tbat  as  long  as  th  >t  was  in  existence,  it  was  an  answer  to  an 
ejectment  brought  by  any  other  person.  That  though  under 
certain  Cfrcnmstances  a  Judge  might  direct  a  jury  to  presuma 
an  outstanding  satisilted  term  to  have  been  surrendered  by  the 
trustee,  yet  if  no  such  presumption  were  made,  but  it  was  stated 
as  a  fact  that  the  term  still  continued,  such  a  legal  estate  in  the  • 
trustee  must  prevail  in  a  court  of  law.  That  what  was  said  by 
Lord  Mansfield  in  Lade  v.  Holford  <a,)  «  That  he  would  not 
suffer  a  plaintiff  in  ejectment  to  be  nonsuited  by  a  term  standing 
out  in  his  own  trustee,  or  a  satisfied  term  set  up  by  a  mortgagor 
against  a  mortgagee,  but  direct  a  jury  to  presume  it  surrender* 
ed,''  must  be  understood  with  this  restriction,  that  in  either  case 
the  jury  might  presume  die  term  surrendered,  but  that  without 
such  surrender  the  estate  in  the  trustee  must  prevail  at  law,  and 
that  to  the  proposition  so  qualified  he  fully  assented. 

Walton^  who  was  also  counsel  for  the  defendant  in  error^ 

then  said,  that  the  trustee  of  this  old  term  was  a  trustee  for  the 

person  under  whom  the  defendant  in  error  claimed,  and  then  ac« 

sording  to  the  directions  of  the  statute  1  Ric.  3.  c.  1.  the  term 

could  not  now  avail  $  that  statute  enacting  that  ^  every  estate, 

feofimene,  gift,  release,  grant,  Src.  of  lands,  dt*c.  made  by  any 

persoD,  ^c.  to  any  person,  ^e.  shall  be  good  and  effectual  to 

him  to  whom  it  is  so  made,  and  to  ell  others  to  hfs  use 

against  the  seller,  feofier,  donor,  or  grantor  uf  the  same,  and 

his  and  their  heirs  claiming  the  same  only  as  heirs  to  the 

same  seller,  feoffer,  donor,  or  grantor,  and  against  all  others 

having    or    claiming    any    title   or    interest    in    the  same, 

only  to   the   use    of   the  same  seller,    feofler,    donor,    or 

gmntor,   or  his  or  their  heirs  at  the  thne  of  the  bargain, 

(a)  An)£,MP.I|0« 

sale/' 
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1796.     sale/'  ^c.  on  which  Lord  Baam  iu  his  reading  on  the  statute  of 
uses  made  this  comment  (a)  ;  "<  In  1  Ric.  3*  c.  1.  cometh  the 


TiTLB  g^^^^  statute  for  the  relief  of  those  that  come  in  by  the  party, 
DemJoim  and  at  that  time  an  use  appeareth  ih  his  likeness ;  for  there  is  not 
JosBB.  9  ^01^  spoken  irf*  taking  the  profits  to  describe  an  use  by,  but 
of  claiming  to  an  use ;  and  this  statute  ordained  that  all  gifts 
feoffments,  grants,  ^.'shall  be  good  against  the  feoffers,  donorsy 
and  grantors  and  all  other  persons  claiming  to  their  use;  so 
as  here,  the  purchaser  was  fully  relieved,  and  cesim  que  use  was 
obiier  enabled  to  change  huf  coffees:  because  there  were  no  words 
in  the  statute  of  feoffments,  grants,  ^c.  upon  good  consideration." 
And  in  another  passage  (6),  ^  There  never  was  any  statute  made 
directly  for  the  benefitQfce^^iit  que  use  but  always  for  the  benefit 
of  strangen  against  eesiui  que  u$e  and  his  feoffees:  for  thougb 
by  the  statute  o(  Ric.  3.  he  might  alter  his  feoffees,  yet  tbat 
was  not  the  scope  of  the  statute,  but  to  make  good  hie  aesuroMce 
to  other  personSf  and  the  other  came  in  ex  obliquom 
[Post  ST.  Lord  Ki^YON,  Ch.  J.  It  seems  tome  tbat  the  statute  of 
^*  ^^1  JKc.  3.  is  not  ^plicable  to  such  a  case  as  the  present ;  that  only 
applies  to  cases  where  the  trust  in  its  origin  was  created  for  the 
benefit  of  the  owner  of  the  estate ;  but  that  is  not  the  case  now 
before  us ;  this  was  a  mortgage  term  created  in  favour  of  the 
mor^agee.  But  in  a  court  of  law  we  cannot  take  cognizant 
of  trusts;  andweshould  be  confoundiDgthe  boundaries  between 
the  different  courts,  if  we  were  to  allow  the  plaintiff  below  to 
recover  in  this  ejectment  when  there  is  a  legal  estate  in  another 
fierson.  1  am  therefore  clearly  of  opinion  that  the  judgment 
below  must  be  reversed. 

AsHHURST,  J.  When  there  are  two  kinds  of  estates  in  differ- 
ent persons,  the  one  equitable  and  the  other  legal,  the  person, 
having  the  equitable  estate,  must  call  in  aid  the  legal  estate  be- 
fore he  can  recover  in  a  court  of  law.  If  there  had  been  a  demise 
by  the  trustee  in  this  case,  the  plaintiff  below  might  have  re- 
covered, but  he  cannot  recover  on  his  own  title. 

Grose,  J.  The  statute  of  Ric.  3.  only  relates  to  conveyances 
originally  made  for  the  benefit  and  use  of  the  then  grantor; 
whereas  here  the  mortgage  term  was  not  created  for  the  benefit 
of  the  grantor,  but  of  the  mortgagee.  Therefore  this  mortgage 
term  is  neither  within  <the  words  or  the  meaning  of  this  act  6f 
parliament.    Then  here  is  a  legal  term  of  500  years  vested 

(fl)  Bac.  Law  2V.  S82,  Editioo  of  1797.  (ft)  /ft.  S19, 

in 


._^    J 
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10  the  person  claimiiBg  under  J.Llaifd;  and  he  not  having     1796. 
joined  in  the  ejeetmenl,  the  plaintiff  cannot  recover.    In  some 


OOOD- 

vrriiB 


cases  the  jury  may  presumethe  surrender  of  asatisfiedtemiy  and 

that  gets  hd  of  the  difficulty  that  exists  in  this  cane:  but  here  it  DeiBJovas 

appears  on  the  verdict  that  the  term  in  an  outstanding  term.       jovBt« 

Lawssii CBt  J.  1  observe  that  the  administration  de  bonis  nom 

ofy.  lAovd^  was  not  obtained  until  after  ^is  ejectment  wan 

hroughty  and  therefore  the  plaintiff  could  not  have  laid  a  demise 

by  the  trustee :  if  the  jury»  however,  at  the  trial  had  presumed 

that  this  term  had  been  surrendered  to  J.  Jones^  the  devisee  of 

£.  Grijfitbs^  the  administration  de  bonU  non  of «/.  X/oyJ  would 

have  been  out  of  the  way.    But  as  this  ejectment  is  brought  by 

a  peison  who,  it  appears  by  the  special  verdict,  has  not  the  legal 

title,  be  cannot  recover  in  a  court  of  law.    This  questioii  has 

been  much  discussed  of  late  years;  it  was  oncedoubted  whether 

or  not  a  person  could  recover  in  ejectment  on  a  clear  equitabia 

title :  but  in  Doe  v.  Staple^  (a)  a  majority  of  the  Judges  of  this 

Court  were  of  opinion  that  a  plaintiff  in  ejectment  could  only 

reco?er  on  a  legal  title.    The  same  question  was  afierwardis  ar- 

pied  in  the  Exchequer-chamber  before  all  the  Judges  (6),  buta 

secfRid  argumeiitbeingawarded,the case  was  never  broughtbe« 

fore  tfiem  again.    However,  according  to  the  ease  of  Doe  v. 

SiofUy  which  came  before  this  Court  on  a  special  verdict,  and 

the  jadgm^tiii  which  case  was  never  reversed,  I  take  it  to  be 

a  settled  nde  that  the  legal  title  must  prevail  in  a  court  of  law. 

With  r^;ard  to  the  statute  I  liEte.  3.  it  does  not  seem  to  me  to 

be  applicable  to  this  case.   The  Leg^lature  in  passing  that  act, 

only  intended  that  where  a  person  having  an  estate  in  possession 

conveyed  it  to  a  trustee  to  his  own  use,  and  afterwards  conveyed 

It  away  to  a  purchaser,  he  should  not  set  up  the  estate  in  his 

trustee  against  the  purchaser ;  that  is,  that  he  should  not  take 

advantage  of  his  own  fraud,  and  say  that  ihe  conveyance  to  the 

porchaser  was  defective  on  account  of  the  legal  tide  not  being 

^  him,  bat  being  in  his  trustee. 

(h)  WtaMf  denk  Km,  Bsrt.  ▼•  lUgwu  Tlib  caie  tni  came  befoie  tiM  Covri 
^^'  M.  in  Trin  20  Oeo,  3,  od  a  motion  to  let  aside  the  verdict  for  the  plainti^, 
^^  point  having  been  reserved  at  the  trial  in  Somtnettkin :  but  on  account  of 
»e  importance  of  the  ^aeilioo.  It  vras  converted  Into  a  special  caie,  and  arpicd 
before  tU  the  Judges  in  the  ExcheqiKr-chamber  in  the  Miehaebnat  term    4 

Walton 
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179&         fTtffton  dien  desired  that  a  venire  de  novo  might  issue.    But 

-  The  Couriuaid  that  a  venire  de  novo  could  only  be  awardedb 

TiTLB     cases  where  there  was  a  defective  finding  in  the  verdict;  and 

^^"a^*'  that,  though  a  great  deal  of  evidence  was  unnecessarily  stated 

JosBi.     in  this  verdict,  sufficient  facts  were  found  to  shew  that  the 

plaintiff  below  could  not  recover  on  account  of  the  l^al  title 

being  in  another  penon. 

Judgment  revened. 


Wedrndaif.  The  King  against  The  Justices  of  the  West  Riding 

of  Yorkshire. 

The  coro-    fllHlS  was  a  mandamus  to  the  defendants;  reciting  that  it 
cbto,  1^  **-    appeared  to  thw  Coutt "  on  the  complaint  of  Thomas  Langt 
i^irteto*"  ^^^  coroner  of  the  liberty  and  franchise  of  the  honor  of  Pwile- 
,  the  coonty  Jractf  parcel  of  the  Duchy  of  Lancasterf  in  the  said  couDtj  of 
Bot^DtiUed  y^lc^*  that  he  had  at  the  General  Quarter  Sessions  of  the  peace 
rivenV***  ^®^^'  ^^* '"  ^^  ^^^  *®  ^^^  ^^^  IHiRnff,  ^c.  requested  the  de- 
suiu°S5^o.  fendants,  or  such  of  them  as  were  there  present  *^  to  make  an 
to  aovTra  ^^^^^  ^^^  payment  of  his  fees  and  travelling  expences  in  respect 
to  be  paid    of  certain  inquisitions  taken  by  him  on  view  of  the  bodies  of  & 
c  Jtt!!t^.       Gibson  and  E.  Pickles^  and  at  the  same  GeneralQuarterSearioos 
returned  to  them,the  said  justices,the  several  inquisitionsso  taken 
by  him  as  coroneras  aforesaid,  in  order  that  they,the  said josticesi 
might  examine  and  make  such  order  thereupon  as  the  statute 
in  that  case  directs/'    It  then  recited  that  the  justices  had  re- 
fused to  examine  and  make  such  order,  &c.,  and  conunanded 
them  at  the  next  Sessions  to  make  an  order,  &c. 

The  defendants  returned  that  thewithin-mentioned  inquisition 
taken  on  S*  Gibsont  was  taken  at  the  parish  of  Birsiallf  in  the 
said  West  Riding ;  and  that  the  other  inquisition  was  taken  at 
the  parish  of  Thomhill^  in  the  same  county ;  that  before,  and  at 
the  respective  times  of  taking  those  inquisitions,  there  were^ 
and  still  are  divers  coroners  of  our  lord  the  king  of  and  for  the 
said  Riding,  and  duly  elected  and  appointed  to  the  said  oBce 
of  coroner ;  and  that  T.  Lang  was  not  then,  nor  is  now,  one  of 
the  coroners  of  and  for  the  said  Riding,  &c. 

C%am6re,fortbedefendants9  admitted  that  the  return  wasbad* 
but  took  several  objections  to  the  mandamus.  1st.  The  stat  iS 
Ed.  3*  c*  6*  directs  that  coroners  shall  be  chosen  in  full  counties 

except 
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except  in  seigniories  and  franchises :  now  here  the  coroner    1796L 
claims  his  fees  as  coroner  for  a  particular  franchisey  without  ' 

shewing-  any  gprant,  prescription,  us^ge,  or  any  other  right  to     ^g^ii^ 
be  coroner;  he  should  have  alledged  his  title.    2dly«  It  is  not   TheJoi- 
stated  in  the  writ,  that  the  honor  of  Ponteiract  is  within  the      WMt 
West  Riding  of  Yorkshire,  or  that  the  inquisitions  were  taken    yoS-^ 
within  the  West  Riding;  so  that  it  does  not  appear  that  the     Mias. 
defendants  had  any  jurisdiction  to  make  the  order  which  they 
are  required  by  the  writ  to  make. 

Lambe^  contrd,  was  beginning  to  answer  these  objections^ 
but 

Lord  Kenyon,  Ch.  J.  said  there  was  another  objection  to 
the  writ,  which  alone  was  decisive.  It  does  not  state  that  the 
honor  of  Pontefract  contributes  to  the  county  rates,  and  conse* 
qaently  the  defendants  had  no  authority  by  the  stat.25  Geo.  2. 
c.  29.  (a)  to  make  the  order  required.  The  prosecutor  should 
have  alleged  in  the  writ  all  those  facts  which  are  necessary  to 
shew  that  he  was  entitled  to  the  relief  prayed,  and  that  he  had 
a  right  to  call  on  the  magistrates  to  do  that  for  their  non-per« 
formance  of  which  he  sued  out  this  conqiulsory  writ. 

Per  Ciiriam,  Let  the  writ  be  quashed. 

(a)  Sect  1.  enacts  that  for  every  inqiiisitioo  taken  by  a  coroiler  for  any  town* 
!liip  or  place  contributory  to  the  ratn,  directed  by  an  act  18  Oeo,  S.  c.  89.,  be 
sinll  bate  SSt.;  and  lect.  5.  enacts  that  no  coroner  of  any  liberty  or  franchise 
not  cootrtbatory  to  the  coonty  rates,  shall  be  entitled  to  any  feesi  ander  the  act, 
bat  shall  only  have  toch  feet  and  aUowaoces  as  they  were  before  entitled  to,  or  ai 
ihall  be  fiveo  to  them  by  the  penons  by  whom  they  are  appointed. 


Pickering  against  Truste  and  Another.  'Tf''"*^ 

RESPASSagainstthe  defendants  who  had  seized  fourteen  ^^^^  ^^^^ 
hides,  as  viewers  and  searchers  of  leather,  under  statute  ^in  civ- 
2Jac.  1.  c.  22.  The  defendants,  finding  they  could  not  justify  [j;?^*^^^ 
ibe  seizure,  the  leather  having  been  improperly  seized,  applied  wiiistay 
to  the  plaintiff's  attorney  to  settle  the  matter,  offering  to  pay  ce^jj^  |„ 
the  price  of  the  goods  and  the  costs  of  the  action ;  to  which  the  JJ^*^^®^^'^ 
attorney  said,  that  the  leather  was  but  worth  10/.  a'nd  that  th^  seizing 
plaintiff  only  wished  to  recover  the  value,  but  that  he  had  no  fh^ife„"d. 
authority  from  the  plaintiff  to  compromise,  and  therefore  he  ant'srestor- 
referred  them  to  the  plaintiff  himself.    The  plaintiff,  on  an  ap-  ^'^i/or 
plication  to  him,  said  that  he  had  left  the  matter  to  his  attorney ;  ^5^^"^,^*^'* 
and  on  a  subsequent  refusal  by  the  plaintiff  to  accept  the  value  of  them, 

costs  of  the  action.    [S  M.  &  S.  6S5 .] 

VouVlL  E.  of 
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1796**  of  the  goods  and  the  costs,  a  rule  wa%  obtained,  before  dedir 

*  ration  delivered,  calling  on  the  plaintiff  to  shew  cause  why 

^'lao^'  on  the  defendant's  undertaking  to  restore  the  leather  or  to  pay 

agaiui    the  value  of  it  to  the  plaintiff,  together  with  the  costs  of  the 

ft  Aether,  action,  all  further  proceedings  should  not  be  stayed. 

Erskine  now  shewed  cause  against  that  rule ;  and  said,  that 
it  appeared  that  the  plaintiff  never  consented  to  take  the  som 
proposed,  and  that  this  application  could  not  be  granted  widi* 
out  his  consent,  the  precise  value  of  the  goods  taken,  not 
being  necessarily .  the  criterion  by  which  the  jury  must  be 
bound;  that  the  quantum  of  damages  to  be  recovered,  must 
depend  on  the  circumstances  of  the  seizure,  and  the  inconye- 
nience  suffered  by  the  plaintiff;  and  that  as  the  declaratioD 
was  not  yet  delivered,  the  plaintiff  might  perhaps  introduce  in  i 
it  a  per  quod,  and  seek  to  recover  serious  damages,  of  tke  : 
quantum  of  which  the  Court  were  not  the  proper  judges. 

Lord  Kehton,  Ch.  J.  (stopping  Gibbs^  the  Recorder,  tbe  ! 
CommoH  Serjeant f  and  Dampter^  in  support  of  the  rule.)  For-  | 
merly  (a)  such  an  application  as  the  present^  would  not  hare  : 
been  successful.    The  Court,  in  answer  to  an  application  to  \ 
bring  goods  into  court,  used  to  say  they  had  no  wareboose  ^ 
for  such  purpose ;  and  the  rule  was  confined  to  the  instance  \ 
of  bringing  money  into  court.    But  of  late  years  it  has  been 
usual  to  grant  (b)  such  applications  as  this,  ^en  a  fit  case  htf 
been  brought  before  the  Court  for  that  puipose.    And  this 
appears  to  be  such  a  case ;  the  officers  in  seizing  the  goods  in 
question,  made  a  mistake ;  but  no  damage  whatever  to  the 
.  plaintiff  is  suggested,  and  there  seems  to  be  no  pretence  to 
seek  for  vindictive  damages.    And  as  the  defendants  have  of- 
fered to  make  every  compensation  which  justice  requires,  I 
think  we  ought  to  make  this  rule  absolute. 

Bule  absolute. 

(«;  VId.  SAft.607.  BomingUm  ▼.  P«rry,  9  5<r.  8«.  OUvmd  ▼.  Ptrium,  * 
1191 .  and  I  WiU,  S3,  and  Harding  ▼.  Wilkiu^  Sojk  UO. 

(ft)  VId.  3  Skit.  1364.  and  Cookt  t.  HolgaU,  Dmrnes^  f8U  Bat  this  appctnti 
be  the  firil  Untaoce  m  tmpoM* 
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Majddock  qai  tain  agmn$t  Sir  B.  Hammet,  Knt.     1796L 
aud  Others. 


A 


BULE  had  been  obtained,  calling  on  the  defendants  to 
shew  cause  why  the  declaration,  which  was  in  an  action  J^  ^^ 
for  usurj,  should  not  be  amended  by  altering  the  times  of  pay-  leavp  to  •• 
ment  of  certain  notes  in  which  the  usury  was  charged  to  con-  nisctimi 
sist    It  was  admitted  that  the  statute  of  limitations  had  run»  ^ij^jne  »• 
so  that  no  new  action  could  now  be  commenced.    And  on  this  mited  for 

ErMkme  shewed  cause  against  the  rule ;  contending  that  the  ^^^  ^ 
amendment  prayed  for  was  in  effect  to  enable  the  plaintiff  to  hat  not 
brmg  a  new  action  after  the  time  limited  by  the  Legislature  in  ^^^^ 
such  cases  was  expired,  which  was  never  allowed  in  penal  ae-  aeccMry 
tions.    And  he  cited  Goffq.  I.  t.  P&ppkwell  (a);  and  Steel  q,  promiiciiiit 
t.  Y.  Sawerby  (h)^  where  such  applications  had  been  refused.   ^^^*  ^ 


Gibbi  and  Burroughs  ctmird^  denied  that  any  such  rule  had  meat  pray 
been  laid  down,  as  supposed,  in  the  eases  cited;  for  there  the  ^'^t^ 
Court  went  on  the  ground  that  unnecessary  delay  had  been  <hKe  any 
used  by  the  respective  plaintifis;  and  they  thought  it  contrary  ttaotive    ' 
to  the  policy  of  the  law,  and  to  the  positive  directions  of  the  *^JJ^^ 
statute  31  ERz.  c.  5.  to  permit  informers  to  keep  such  actions  [P(wt4fl9. 
hanging  over  the  heads  cf  defendants,  for  sinister  or  vexatious  4  £^  ^j 
purposes.    In  the  first  of  those  cases  the  action  had  been  de«  /^ 
pending  four  years;  in  the  second,  above  two  years.  Whereas  ^  c/^//r 
here  the  c^ence  was  committed  in  September  1795,  and  the  ac« 
tion  commenced  in  Easter  term  last ;  and  the  plaintiff  could 
not  have  proceeded  to  trial  before  the  last  assizes,  when  he  had 
intended  to  try  the  cause,  and  had  g^ven  notice  accordingly,  but 
was  obliged  to  countermand  it  on  account  of  the  absence  of  a 
material  witness,  who  kept  out  of  the  way  for  fear  of  an  arrest 
by  the  defendants  for  a  considerable  sum,  in  consequence  of 
which  the  plaintiff  bad  not  been  able  to  serve  him  with  a  sub- 
pcena,  although  it  had  been  taken  out  above  a  month  before. 
In  Jface  f  •  /•  v.  Loeell  (c)  a  similar  application  was  granted  to 
amendamistake in  the  sum  lentafterthe record  had  been  carried 
down  to  trial ;  and  there  Astcn  J.  said  that  amendments  had  been 
made  after  the  statute  of  limitationsbad  run;  and  that  at  common 
law  there  was  no  distinction  in  this  respect  between  qui  tarn  and 

U)  Jnit,  8  Y0I.  707.  (»>  jtni$,  6  vol.  171 . 

(c;  5  Burrm  S8S3  $  and  vide  BondJUld^.  Mibier^t  B«nr.  I09S,  where  the  Coart 
save  leevc  to  aineiid  ai  to  the  date  of  the  note  oa  which  the  mvn  was  aaltoed. 

£2  cwa 
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179&     civil  actions.  Finally,  the  Court  granted  such  an  application  in 
Cross  V.  Kaye(a)ihough  after  thetime  limited  forbringingaDew 


Madoook 


mtttm    ^^ioii»  ^^  ^be  ground  that  there  had  been  no  unnecessary  delay* 
agam^        Lord  KEfiYONy  Ch.  J,  This  is  an  application  to  the  discretioD 
uzj,  Kal'  of  the  Court;  andin  these  cases  we  must  take  care  thattbeplaiotiff 
«hall  not  unnecessarily  hang  his  action  over  the  head  of  the  de- 
fendant: but  no  such  conduct  is  imputable  to  the  presentplaintifT 
and  the  case  last  cited  is  an  authority  in  point  for  our  grantiDg 
the  plaintiff  leave  to  amend,  though  the  time  limited  for  bring- 
ing a  new  action  is  expired ;  inasmuch  as  the  amendment  pray- 
ed for,  is  not  to  introduce  a  new  substantive  cause  of  action, 
but  merely  to  rectify  a  mistake  in  setting  out  the  notes. 
Per  Curiam^  Rule  absolute  (b)* 

(a)u#«te»  6T0I.549. 

h)  Ld.  Kgf^fon  obseired  a  mistake  In  the  report  of  Crott  ▼.  Kaye^  tmit^  6  foL 
544,  iDtlieiuMraofBllr.i>i«b,  whiclioi«httolMivebMi9ir.i)MMfc 


jv^M^'  The  King  against  B.  Sikeb. 

After  the     'T'HE  statute  26  Geo.  3.  c.  73.  s.  1.  discontinues  the  fonner 
dntim  of      *K.    duties  granted  on  low  wines  and  spirits  foT  home  con- 
cSifed'on  8tinjption,'and  in  lieu  thereof  grants  a  duty  of  6cl,  on  every  gal- 
wash  made  Ion  of  fermented  wort  or  wash  made  for  extracting  spirits  for 
loffspirits,*  home  consumption,  payable  by  the  distillers.   By  $•  2.  die  doty 
sft^3^'if  ^  P^*  under  the  maui^ement  of  the  excise.    By  s.  69.  the  pro- 
anj  part  of  visions  of  former  acts  are  extended  to  this ;  and  amongst  othen 
by^ccideot  ^^^  provision  contained  in  the  I  TT.  ^  JIf •  c.  24.  s.  13.  where- 
factulw"'    hy  justices  of  the  peace  within  whose  jurisdiction  any  brewer 
cannot  be    inhabits,  upon  complaint  made  to  them  of  any  overeharge  re- 
Uomthe     turned  upon  him  by  any  of  the  guagers,  are  to  hear  and  deter- 
respective   mine  the  same,  and  on  due  proof,  discbarge  or  acquit  such 
of  the  doty,  brewer  of  so  much  of  his  chaige  as  shall  be  made  out.    A 
•Tmharxe.  complaint  was  made  by  John  Cook  and  others,  distillers  for 
home  consumption,  before  two  justices  of  the  peace,  that  the 
complainants  on  the  15th  of  January  1795,  w/ere  charged  by  the 
officers  of  excise,  surveying  their  distillery,  in  208/.  2s.  Sd.  for 
duties  upon6244gallons  of  wash,  the  same  Slaving  been  lost  by 
the  bursting  of  the  wash  tub  or  still  in  which  it  was  containecif 
and  while  it  continued  to  be  wash,  whereupon  they  prayed  to 
be  acquitted  and  discharged  of  the  overcharge ;  and  that  th^ 
defendant  SikeSf  being  the  collector  of  exci8e,might  shew  oaiJbBe 
why  they  should  not  be  so  discharged.  The  parties  weieaccord- 

ingly 
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ingljaummonedyandappeariiigbeforelhejasticeSyJimpASitofr,     1796. 
supervisor  ofexcisey  deposed  upon  oath  that  the  complainants,  on  ■ 
the  15th  oft/micary,  1795» were,  and  sUlI  are^distillers  for  home  '^Ij^J^^ 
coDsumption,at  5/raf/br</,  in  the  county  o{  Essex ;  that  on  that  B.  Sisss. 
day,  he,  as  the  proper  officer,  attended  at  their  distillery,  pursuant 
to  notice  of  their  intention  to  charge  their  still  with  wash,  ^c.  to 
be  distilled  into  low  wines  and  spirits,  when  he  guaged  the  said 
wash  which  was  in  a  vessel  called  the  ninth  back,and  found  there- 
in I2489gallons  of  wash,  upon  which  he  charged  the  duty,  and 
continued  in  the  distillery  until  the  whole  of  the  wash  was  put 
into  the  wash-sdll  in  order  to  be  reduced  into  spirits ;  that  he 
locked  and  sealed  the  still  about  six  o'clock  in  the  same  evening, 
and  left  the  premises  after  having  made  his  charge  according  to 
the  gauge,  and  entered  in  his  book.  That  afterwards,  in  the  same 
evening  about  ten  o'clock,  having  received  a  message  from  the 
complainants  that  the  still  was  burst,  he  inunediately  attended, 
when  he  found  the  fire  withdrawn  from  under  the  still,  which  was 
leaking;  and  he,  at  the  request  of  the  complainants,  unlocked 
the  dischaige  cock,  in  ordertoletoff  the  wash  in  the  still,  to  pre-' 
vent  the  samejrom  setting Jire  to  thepremises:  thai  the  quantity  of 
wash  mentioned  in  the  complaint,  vir.  6244  gallons,  was  thereby 
by  inexitahle  accident^  lost  and  destroyed  to  the  eomplainantSf 
without  amyjraud  or  collusion  of  them  or  any  other  persons;  thiU 
the  complainants  now  stand  chai^d  in  the  whole  duty  on  the 
^d  12,489  gallons  of  fermented  wash ;  and  that  the  duty  upon 
the  quantity  so  lost  amounts  to  208/.  2s.  8d.  That  when  the  wit* 
nesB  ganged  the  wash  and  charged  the  duty  thereon,  the  same 
was  in  a  fermented  state,  being  the  state  in  which  the  duty  is  al- 
ways chaiged  ;  and  that  before  he  returned  to  the  distillery  at  the 
time  the  accident  happened,  about  half  of  the  whole  quantity  of 
wash,  with  which  the  still  had  been  charged,  was  drawn  off  into 
low  wines  and  spnrits.  The  defendant  being  called  upon,  admit* 
ted  the  facts  to  be  true,  but  objected  to  their  insufficiency  in  law 
to  authorize  the  justices  to  discharge  the  complainants  of  the 
duty  •whereupon  thejustices  adjudged  that  the  complainants 
be  discharged  and  acquitted  of  the  said  208/.  2s.  8d.,  being  the 
duty  on  the  said  6244  gallons  of  fermented  wash,  &c* 

This  adjudication  of  acquittal  was  removed  by  certiorari  into 
^  Court,  and  in  last  Michaelmas  term 

Wood 
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1796.         Wood  for  the  Crown  stated  his  objections  to  it,  that  the  doty 
had  attached,  and  could  not  be  withdrawn  again ;  and  that  this 


^]J*J^"°  was  not  such  an  overcharge,  within  the  meaning  of  the  acts,  as 
B.  SiKBs.  grave  the  magistrates  jurisdiction  to  inquire  into  it.  The  matter 
stood  over  with  a  view  to  an  accommodation,  but  that  failing, 
J?r»Jbneno  wshewed  cause  against  a  rule  for  re  versing  the  order 
of  the  magistrates ;  and  contended  that  within  the  spirit  of  the 
actsofparliamentthismight  be  considered  asan  overcharge;  be* 
cause  owing  to  the  inevitable  accident  which  had  happened,  the 
trader  had  been  charged  with  a  duty  fora  greater  number  of  gal- 
lons of  fermented  wash  than  in  truth  he  was  ultimately  found  to 
be  possessed  of.  The  duty  was  levied  upon  the  supposed  profit  of 
the  trader.  Formerly  it  was  collected  upon  the  commodity  after 
it  wasdistilled  intolow  wines,  which  was  the  next  process  to  mak- 
ing the  fermented  wash;  but  by  the  late  act  it  was  to  be  taken 
while  it  continues  inthe  shapeof  wash;  while  it  continues  in  that 
state,  any  error  in  the  calculation  of  the  quantity  may  be  easily 
corrected,  and  ought  injustice  to  be  so  in  this  instance,  because 
the  duty  is  calculated  in  this  early  stage  with  a  view  to  the  sup- 
posed quantity  that  the  commodity  will  yield  when  it  is  com- 
pletely manufectured.  Besides  this  diminntion  in  the  quantity 
was  made  by  the  act  of  the  officer  of  the  Crown ;  and  therefore 
any  presumption  of  fraud  is  entirely  removed;  against  which 
alone  all  the  provisions  of  the  acts  are  levelled. 

TheAttomeyGeneral  contrd.  One  principal  reason  for  remov- 
ing the  duty  from  low  wines  to  fermented  wash  was  for  the  pur- 
pose of  subjectingthe  trader,  instead  of  the  public,  to  the  hazards 
attending  the  sdbsequent  stages  of  the  manufactory ;  and  the 
duty  was  calculated  accordingly,  with  an  allowance  in  respect  of 
such  possible  accidents  as  the  present.  The  duty  attaches  assoon 
as  the  officer  has  gauged  thie  wash  and  ascertain  the  quantity, 
after  which  the  commodity  is  at  the  entire  risk  of  the  distiller; 
and  this  is  so  well  understood,  that  it  is  frequently  the  subject  of 
insurauce  against  accidental  losses.  The  very  point  in  question 
was  decided  in  favour  of  the  Crown  by  the  Court  of  Exchequer 
in  liptraf/s  case  E.  36  Geo.  3.  And  it  is  a  point  of  great  im- 
portance to  the  revenue  to  have  it  ascertained,  that  when  once 
Ae  duty  has  attached  upon  any  commodity,  the  public  have  no 
concern  with  any  subsequent  loss  or  deterioration,  to  which  it 
mjpiy  be  subject  in  the  bands  of  the  manufacturer*    It  was  the 

policy 
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policy  of  the  law  to  establish  this  rale  in  order  to  prevent  the    1796. 
munerotts  firaads  which  were  formerly  practised. 

Lard  Kbnyon,  Ch.  J.    This  must  be  acknowledged  to  be  a 
case  of  hardship  on  the  part  of  the  distillers ;  and  therefore  we  B. 
wished  it  to  stand  over  to  afford  them  an  opportunity  of  peti- 
tioniog  the  Board  of  Treasury  for  relief ;  but  upon  the  law  of 
the  case  there  is  no  difficulty.    I  am  satisfied  that  this  is  not 
one  of  the  cases  over  which  the  Legislature  intended  to  give 
the  magistrateiljurisdiction;  but  that  the  clause  referred  to  in 
the  statute  of  fK.^  M^  whereby  power  is  given  to  them  upon 
complaint  of  any  overcharge,  to  afford  relief,  must  be  confined 
to  overcharges  of  the  duty  which  were  such  at  the  time  when 
the  charges  were  made  by  the  offcer.    But  that  clearly  does 
not  apply  to  the  present  case ;  for  at  the  time  when  the 
chaige  waa  madc^  it  was  accurately  calculated^  and  the  dis- 
tillers were  liable  to  pay  the  whole  duty  assessed  upon  them. 
The  loss  which  unfortunately  happened  afterwards,  can  in  no 
sense  convert  this  into  an  oveidMigOj  but  is  a  matter  alto* 
gether  of  distinct  considenHistt.    Vhe  consequence  is,  that 
tbii  adjudication  must  be  qwsM^  the  magistrates  haviogadp 
ed  out  of  their  jurisdidioB. 
AsHm)RST,J.  declared  himself  of  the  same  opinion* 
Grose,  J^    There  can  be  no  doubt  on  the  law  a^  Ae  ease. 
The<|nestion  whether  there  were  an  overcharge  or  not  must  de- 
pend solely  upon  the  fact  whether  the  duty  were  chained  too 
machatthetinfte.  It  appearsbythe  16th  section  of  die26Creo.3. 
c  73.  that  the  duty  is  chargeable  before  the  wash  is  put  info 
the  still;  whicb  was  done  accordingly  in  the  present  case. 
And  there  being  no  pretence  for  saying  that  th«rp  wasany  over- 
chargeatthat  time,  themagistrateshad  noauthority  to  nudce  any 
allowance  in  respect  of  the  accident  which  happened  afterwards. 
Lawrence,  J.    The  time  when  the  charge  of  dnty  is  to  be 
made  is  decisive  in  the  present  case;  and  as  that  is  required  to 
he  done  beftire  the  wash  is  put  into  the  still,  and  was  done  ac- 
curately in  this  case,  there  is  no  ground  for  saying  that  the  dis- 
tilleis  wete  overcharged  by  the  officer;  and  therefore  the  ma* 
gitMas  have  acted  without  any  jurisdiction.    Neither  can  it 
be  said  dtot  the  letting  out  of  the  wash  from  the  still  was  the  act 
of  the  officer,  as  such ;  for  he  was  then  acting  as  the  servant 
and  at  the  request  of  the  owner,  who  called  on  him  for  assist- 
^ce  in  an  hour  of  distress,  and  not  in  virtue  of  his  office. 

Order  quashed. 
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The  King  against  John  Startifant. 


N<n!2SiL*  fTlHE  defendant  appealed  to  the  Quarter  Sessions  at  Prfsf  o» 
Aoatcoroey  ''-  in  Lancashire^  against  a  poor  rate,  in  which  he  wasassessed 
u>"b^^  l!^"*  ^'  ^^  ***  respect  of  his  profits  and  fees  of  his  profession  as  an  at- 
resied  in  tomey :  The  Sessions  confirmed  the  rate,  and  stated  the  follow- 
rat^^n're-  ^^S  ^^^^  ^^^  ^he  Opinion  of  this  Coarf.  The  appellant  is  an  at- 
*^romi  of  ***  tomey  at  law,  and  an  inhabitant  practising  within  the  borough 
bt9  profes-  of  Prestott.  There  are  many  other  attomies  also  inhabiting  and 
***'*''  practising  in  the  borough.   The  usage  of  rating  attomies  for  the 

profits  and  fees  of  their  profession,  first  commenced  by 
an  assessment  made  for  the  relief  of  the  poor  in  the  year 
1732,  and  has  ever  since  prevailed;  such  attomies  being  rated 
according  to  the  supposed  profits  and  fees  of  their  profession  } 
or  business  ;  some  at  12^.  others  at  9s.  and  others  at  less  sums 
in  each  rate  or  assessment.  Objections  have  frequently  been 
made  by  the  attomies  so  rated,  to  the  legality  thereof,  and  in 
some  few  instances,  payment  has  from  time  to  time  been  resist- 
ed ;  but  no  appeal  to  such  rates  or  assessments  has  before  been 
brought  to  trial.  The  sum  of  2s.  9d.  is  no  more  than  the  ap- 
pellant's just  proportion  or  share  towards  the  rate,  if,  in  respect 
of  such  his  profits  and  fees  of  his  profession,-  he  is  I^Hy 
bound  to  contribute  any  thing  towards  the  relief  of  the  poor 
of  the  borough, 

Scarlett  J  who  was  to  have  arg^ied  in  support  of  the  order  of 
Sessions,  admitted  that  the  rate  could  not  be  supported. 
The  Court  said  there  was  no  doubt  in  the  case ;  and  they 
Quashed  the  order  of  Sessions  (a). 

(a)  VId.  Jl.  V.  J.  Huge,  ante,  I  vol.  727 .  j  and  U.  v.  WhUe^  anie^  4  vol.  77 1. 


fr$dnestiay^  Smith  out  tavft  against  Prager. 

iViw.8Srf. 

inaDaction  ^  ■  IHIS  wasan  action  for  usnry,  tried  before  Lord  jfiTenyoXyCb  J* 
theborrow-  BiGuildhalL  In  order  to  prove  the  case,£rom«rtheborrower 
er  of  the  of  the  money  was  called  as  a  witness ;  and  he  gave  in  evidence 
««npe(€nt  *hat  ou  the  17th  otSeptefnber^  1795,he  borrowed  of  the  defendant 
^rtSrihc  900/.to  be  repaid  on  the3d  of  Oc^o6erfollowing,forwhichhe  was 
whoiecasf.  to  pay  11/.  as  interest.  That  on  the  Idth  Oelo&er,  1795,  he  bor- 
rowed of  the  defendant  2000/.  more,  to  be  repaid  on  the  26th 
of  the  same  month,  for  the  loan  of  which  he  was  to  pay  421.  and 

both 
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both  the  principal  sums,  and  interest  were  repaid  ai  the  stipn*     ]796« 
lated  times  by  Bremer's  drafts  on  his  banker,  which  were  duly  ■ 
honoured.    That  he  was  still  indebted  to  the  defendant  in  the     ^^ 
sum  of  4000/i  on  a  mnniag  account  for  this  and  other  loans  of  PsAasa. 
money.    Bramer  had  before  the  trial  become  a  bankrupt,  and 
had  not  obtained  his  certificate.    It  was  objected  at  the  trial 
that  he  waa  not  in  a  competent  witness,  on  the  ground  of  inter- 
est ;  but  Lord  Kemfou,  Ch.  J.  over-ruled  the  objection,  and  the 
plaintiff  obtained  a  verdict  on  the  counts,  stating  the  two  tran»- 
actions  above  mentioned,  there  being  other  usurious  transao- 
tioDs  stated  in  other  counts  which  were  not  proved* 

A  rule  having  been^obtaiaed  on  a  former  day,  calling  on  the 
plaintiff  to  shew  cause  why  the  verdict  should  not  be  set  aaidc, 
and  a  new  trial  bad  on  this  ground, 

LaWf  Dallas,  and  Giles  were  now  to  have  shewn  cause :  but 
the  Court' desired 

ErskinejQarroWfAuA  QibbSyCtmtrd^tosuppontheiTTule.  They 
contended  that  the  bankrupt  was  an  interested  witness,  because 
he  wascalled  upon  to  impeach  the  legality  ofcertain  money  trans- 
actions, which  were  items  of  the  gieneral  balance  that  he  owed 
to  the  defendant;  for  which,  if  he  does  not  obtain  his  certificate, 
the  defendant  may  sue  him  directly;  and  if  he  does  obtain  it,^ 
he  is  equally  interested  in  diminishing  the  amount  of  the  debt  to 
be  proved  under  his  commission;  being  entitled  to  the  surplus  of 
bis  estate,  if  any,  or  to  an  allowance  in  proportion  to  the  dividend 
that  his  estate  will  produce.  Even  admitting,  according  to  theau- 
thority  of.4iraAafiM  qJ.y.Bunn  (a)»that  BromerwouM  have  been 
a  competent  witness,  afier  other  proof  had  been  given,  that  his 
drafts  were  paid,  yet  here  he  was  called  to  prove  that  fact  him- 
self (A),  and  the  repayments  stated  to  have  been  made,  were 
merely  payments  upon  the  generalaccount  between  the  witness 
and  the  defendant,  and  not  distinct  transactions.  It  is  true  that 
the  Court  in  the  case  of  Bent  \.Baker{c)  seems  to  have  considered 
that  the  objection  only  went  to  the  credit  of  the  witness,  unless  the 
verdict  in  the  particular  cause  would  be  evidence  for  or  against 
him  in  another  suit:  but  they  also  considered  that  an  interest  in 
theerentof  the  cause  went  to  the  competency  of  the  witness.  And 
here  the  verdict  would  be  such  an  impeachment  of  the  transaction 

(a)  4  eicrr.  2S5K 

if)  The  hankers*  clerki  also  pronnl  sDch  and  racb  drafts  to  haTC  been  paid, 
which  Hrwner  swore  he  had  sWeo  to  the  defeodaot* 
(c)^ii£e,3Tol.27. 

that 
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1796.    that  th#  Lord  Chancellor  would  not  permit  the  items  in  die  ic- 
"""""**  coontto  be  prored  under  the  commission,  which  would  reduce 

||^^  the  defendant's  balance.  InBearda  q.  U  ▼.  Athtem^  in  1 788,Lord 
PsAoss.  KeKjfcn^  Ch.  J.  at  Nisi  Prius  refused  to  admit  the  payee  ofa  note 
who  had  indorsed  it,to  prove  it  usurious  until  proofhad  beei^reD 
by  some  other  persons  thi^t  the  note  had  been  paid.  And  ins 
case  of  Rotkero  y.  Elton,  SiUings  after  Trin.  31  Geo.  3.,  which 
was  subsequent  to  that  of  Bent  r.  Baker,  the  action  being 
brought  by  one  who  had  chartered  a  ship  against  the  nnder- 
writer  of  a  policy,  upon  which  a  loss  had  happened,  and  the 
defence  being  that  the  ship  was  not  sea-worthy ;  Lord  fiesyos 
Infused  to  permit  the  owner,  who  was  called  as  a  witness,  to 
prove  the  affirmative,  on  the  ground  of  his  being  interested  in  I 
the  event  of  the  suit ;  because  if  the  defendant  had  a  verdict  oa  . 
that  ground,  the  plaintiff  would  have  a  remedy  over  against  the  | 
witness ;  and  yet  the  verdict  in  that  cause  could  not  have  beoi  ; 
given  in  evidence  in  an  action  against  the  witness. 

Lord  Kenton,  Ch.  J.    TbecaseofjBcii^  v.  toiler  laid  down   j 
a  clear  and  certain  rule  by  which  I  have  ever  since  endeavoured   | 
to  regulate  my  opinions  in  causes  coming  before  me  at  JVuiPrisi   j 
though  probably  I  may  not  have  decided  properly  in  every  in-   * 
.stance,  when  called  upon  to  form  an  opinion  on  the  sudden.  Tbe   \ 
rule  there  laid  down  was,  that  no  objection  could  be  made  to  tbe    ' 
competency  of  a  witness  upon  the  ground  of  interest,  unless  lie 
were  directly  interested  in  the  event  of  the  suit,  or  conld  stsH 
himself  of  th*  verdict  in  the  cause,  so  as  to  give  it  in  evidence 
.  on  any  future  occasion  in  support  of  his  own  interest.    We  are 
now  called  upon  to  review  that  decision,  and  tbe  case  of  wfftra- 
ham$  V.  BvMn  has  been  cited.  The  report  of  the  latter  in  Bmrrom 
•  is  a  very  full  one ;  but  I  have  a  MS  note  of  it  something  fuller. 
Lord  Mantfieid  there  stated  the  great  doubt  and  contradiction    < 
which  had  long  prevailed  in  the  cases  upon  the  distinction  be- 
.tween  objections  which  went  to  the  competency,  and  such  at 
went  to  the  cfedit  only  of  a  witness.  That  the  Courts  had  long 
been  misled  by  the  authority  of  Lord  Holt  in  deciding  tbe 
case  of  the  King  v.  Whiting  (a),  where,  upon  an  indictment    | 
for  lei  cheat    in    obtaining    a   person's    subscriptions   to ,  a    I 
note  of  100/.   instead  of  5/.,  he  rejected  the  evidence  of 
the  maker  of  the  note ;    because,  if  the  defendant   were 
convicted.  Lord  Holt  said  the  verdict  would  be  sure  to  be 

heard 
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heard  of  in  an  action  on  a  note  to  influence  the  jury.    Iliat    179& 
this  decision  was  followed  by  Lord  Hardwiek  in  the  MSng  r.  — 
Atinez  (a)  ;  but  that  in  the  King  v.  Bray  (6)  his  Lordship  had     ^gmhtt 
an  opportunity  of  yiewing*  his  own  opinion  aiid  that  of  Lord  ^^a*"** 
Holt,  and  was  then  satisfied  that  the  objection  went  only  to 
the  credit  and  not  to  the  competency  of  the  witness ;  and  Aat 
as  to  hearing  of  the  verdicU  he,  sitting  as  a  judge,  could  only 
hear  of  it  judicially ;  and  if  it  could  not  be  afterwards  giren  in 
evidence  for  the  witness  it  was  no  objection  to  his  competency. 
Lord  Mansfield  also  obserred  that  since  the  SSmg  v.  Whiimg 
great  light  had  been  thrown  upon  the  subject  by  three  decid^ 
cases:  those  of  K,  ▼•  Bray^  the  East  India  Compuiy  r.  Oos* 
/nr,  and  BaiHe  r.  WiUmi  before  the  delegates.   And  he  laid  it 
down  as  a  rule  that  the  objection  of  a  witness  on  the  ground  of 
future  interest,  only  went  to  his  credit,  unless  the  judgment 
could  be  giren  in  evidence  for  him  in  any  other  suit.    Now  that 
was  the  very  point  decided  in  Bent  ▼•  Baker  ;  and  therefore 
the  authority  of  that  case,  stands  fully  confirmed.  Upon  the  au- 
thority therefore  of  all  these  cases,  I  am  clearly  of  opinion,  that 
Bremer  was  a  competent  witness  in  this  case;  and  that  the  ob- 
jection to  the  situation  in  which  he  stood  went  only  to  his  oedit, 
of  which  the  jury  alone  were  to  judge. 
The  other  Judges  assenting, 

Kule  dischaiged  (c). 

(«)  S  Sfm.  1043.  (b)  RtpJmmp.  Hmrim.  SM. 

it)  VM,  MM  V.  JShiWitrf,  mh^  3  vah  3Q8. 8,  P. 


Doe  on  the  Demise  of  the  Duke  of  Bedford  against 

KlOHTLEY.  i»«*«4a 

ON  the  trial  of  this  ejectment  at  the  last  assizes  before  Lord  fl^^^ 
Ch.  J.  i^jfre,  the  defendant,  who  was  a  tenant  to  the  lessor  tnuati  at 
of  the  plaintiff,  objected  to  the  notice  to  quit,  which  was  senred  H^^rm^ 
jnst  before  MichaelmUy  17%,  and  was  to  quit  «at  Lady-day,  ^HH^ 
^kichwUlbeiniheyearl79&.^*  The  plaintiff's  counsel  answered  **mkidkwiU 
lit,  That  this  was  evidently  a  mistake  in  the  notice  delivered  m^^'i^tm* 
to  the  tenant,  the  copy  which  was  kept  by  the  party  serving  it  ^  ^J^ 
beingia  1796;  andthatthewords,^which  will  be,"  that  preceded  uoi\ettm 
the  «year  1795,**  shewed  that  it  was  prospective.  2dly.  That  J^Liy 
there  was  evidence  of  a  parol  notice,  the  wiitten  notice  objected  "fi.~~ 
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1796.    to  having  been  given  to  the  defendant  by  an  agent  to  the  leswr 
of  the  plaintiff  after  a  conversation  in  which  the  latter  said,  that 


Dako  of'  ^  ^^^  former  would  not  agree  to  the  terms  propoaed  for  a  new 

BwMww)  lea^e  he  was  directed  to  give  him  notice  toquit  at  the  mextLa^ 

Knigrt-  dajf.  The  plaintiff  however  was  nonsuited,  leave  being  reserred 

^'^*      to  enter  a  verdict  for  him  if  this  Court  should  be  of  opinion  that 

either  the  written  or  the  parol  notice  was  sufficient. 

A  motion  to  set  aside  the  nonsuit  having  been  accordipgly 
made  on  a  former  day,  it  was  now  opposed  by  the  defendant  s 
counsel    But, 

Lord  Kenton,  Ch.  J.  said  the  time  when  the  notice  was  given 
and  the  words  in  it "  which  will  be''  manifestly  shewed  that  this 
was  a  notice  to  quit  at  the  then  next  Lady^day;  and  the  conduct 
of  the  parties  also  shewed  that  they  so  considered  it.  Then  the 
year  1795  in  the  notice  may  be  rejected  as  an  impossible  year. 
jPer  Curiam^  Rule  absolute. 

.    Le  f/oxc,  Serjt  and  TFt&ox,  for  the  plaintiff. 
Sellon  and  Beit  for  the  defendant. 

nundag  OWENSON   Ogainst  MoRSE. 

Nw.  844A.  fllsOYER  for  some  articles  of  plate.  At  the  trial  at  the  Isst 
^.apneedto  -M.  Wincheiter  assizes,  it  was  proved  that  on  the  2d  of  .^pril 
articles  of  about  six  o'clock  in  the  evening  the  plaintiff  went  to  the  defen- 
whowas^o  ^^^'^  ^^^P  ^^  Southampton,  and  agreed  to  purchase  the  goods 
get  J.'a  in  question  of  the  defendant,  a  silversmith,  at  a  certain  price; 
graved  on  ^^^  wishing  to  have  his  arms  engraved  on  them,  tlie  defend^ 
them,  and  g^t  sent  for  One  Seedf  who  usually  engraved  for  him,  to  en- 
the  eograv-  grave  the  arms,  and  who  was  directed  by  both  parties  to  bring 
tS/a'deii.  ^^^  4^  articles  to  the  defendant,  who  was  to  pay  for  the  en- 
^^^^^  graving.  The  plaintiff  at  the  time  of  the  agreement,  paid  the 
that  par-  price  of  the  goods  in  notes  of  Messrs.  Shawy  who  kept  a  bank 
nculddii.  *^  Southampton.  Before  this  hour  in  the  afternoon,  Shaw*9 
very  to  X  house  was  shut  up  for  the  day;  and  in  consequence  of  the 
feiu  B^s  ^  failure  of  a  house  in  London^  Staples  and  Co.,  at  which  these 
right  of      notes  were  payable,  the  house  of  MessA.  Shaw  never  opened 

•topping  .  1 

the  goodf  again ;  and  Staples  and  Co.  and  Messrs.  Shaw  were  afterwards 
thrpHocTpf  declared  bankrupts.  Seed  having  engraved  the  plate,  brought 
the  goods     it  back  on  the  next  day  (Sunday)  to  the  defendanti  who  paid 

i)r>t  being  J    \  i^/  »  r 

paid  by  A* 

if  the  teller  of  goods  take  ooies  or  bills  for  them,  trltboni  agreeing  to  mo  the  risk  of  the  odes 

being  |iaid,  and  the  notes  tarn  out  to  be  worth  noihiiig.  thii  will  not  be  considered  as  paymciit* 

C3Camp.S5S.4il.] 

him 
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im  for  his  woiik.     On  belmlf  of  the  defendant  it  was  objected 

lat  under  these  circumstances  the  plaintiff  was  not  entitled  to  ' 

?cover»  because  the  goods  had  nerer  been  delivered  to  him  or 

ny  person  for  him,  Seed  being  the  servant  of  the  defendant 

nd  not  of  the  plaintiff,  and  the  plaintiff  not  having  paid  for  th^y 

:oods :  but  Mr.  B.  Tftompson,  before  whom  the  cause  was  tried,  n^A '  4  r^  y. 

nffered  the  plaanliff  to  take  a  verdict  for  the  amonnt  of  the 

;oods,  reserving  liberty  to  the  defendant  to  move  to  set  it  aside 

md  to  enter  a  Don-suit,  if  this  court  should  be  of  opinion  dmt 

be  plaintiff  was  not  entitled  to  recover.    And  a  rule  having 

t>een  obtained  on  a  former  day  for  that  purpose, 

Oibhs  and  Pell  now  shewed  cause  against  it.    1st,  The  goods 
vfere  delivered  to  the  plaintiff;  or  secondly  he  paid  for  them; 
iod  in  either  case  the  plaintiff  is  entitled  to  retain  die  verdict. 
First,  ihey  were  delivered  to  Seed;  and  a  delivery  to  him  ferthb 
purpose  of  engraving  the  plaintiff's  arms  on  them  was  in  lawa 
delivety  tothe  plaintiff.   The  Contract  of  sde  was  complete;  by 
that  the  property  of  the  goods  in  question  was  vested  in  Ae 
p)aintiff,and  the  mere  circumstance  of  the  notes  not  being  after- 
^v^tds  paid  ccmld  not  revest  the  property  in  the  defendant,  there 
betag  no  pretenee  to  impute  frand  to  the  plaintiff.    The  sale 
ttattsfarred  fhfe  property  to  the  plaintff,  and  the  right  of  propstty 
cftnried  with  it  the  right  of  possession.   Ihe  goods  had  bean  so 
fvdelivered  to  the  plaintiff,  that  according  to  the  case  of  li^ 
hatrowr.  Mtuen  (a)  and  other  decisions  on  this  Sol^ect,  there 
WBSttB  end  of  the  defendant's  right  to  stop  the  goods  intnttsitQ. 
S«<^dly,  there  being  no  fraud  in  this  case,  and  the  plaintiff  not 
Vuowing  that  the  notes  were  invalid,  as  the  defendant  took  thsm 
in  payment,  and  did  not  accept  them  specially  and  on  condition 
OBly  that  they  should  be  paid,  he  became  a  purchaser  of  the  notes 
In  Clerk  v.  MmdaUy  12  Mod.  203.  Salk.  124.  S,  C.  ^nonymou$, 
12  *oA408.  jJ»a»ym<ww,tft.517.  Bull.  N.P.  277.  and  Ward  t. 
^w,  2  Ld.  Aym.  990.  a  distinction  was  made  between  those 
^^^^^wbereanoteisgiven  at  the  time  of  the  contract  in  paymeiit 
for  goods  8old(as  the  present  case  is)  and  those  where  it  is  given 
n>  payment  of  apreceding  debt;  and  in  the  formeritissaidtobe 
n  pwcfcasiiigof  the  note.  But  even  if  these  notes  were  not  taken 
^  pnymeiit  for  the  goods  sold,  the  defendant  cannot  treat  this 
^«  of  payment  as  a  nullity :  but  he  may  sue  the  phnntiff  either 
^  hiscontract  for  goods  sold  and  delivered,  or  on  the  notes. 

a)  jinie,  S  fol.  Sl.  sod  1  JT.  Bt.  Jt^F*  »''• 

'  Burrouyh 
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1796.        Burraugh  and  Jhnmfardf  in  mipporl  of  the  nile^  were  itop- 

— '  ped  by  the  Court. 

tf  cteif  Lord  Kenyon,  Ch.  J.  This  ia  an  exercise  of  ingenuity  on  the 
itontm.  partof  the  plaintiff.  It  isan  unjustattemptby  him  to  takefromaa 
honest  tradesman  certain  goods  which  the  latter  meant  to  sell  to 
.him  on  receiring  a  fiur  price  for  them:  and  the  question  nowii 
whether  the  defendant  shall  be  compelled  to  give  them  to  the 
plaintiff  without  being  paid  for  them.  To  be  sure  if  the  law  were 
with  the  plaintiffywe  could  only  lament  it;  but  the  law  and  justice 
ofthe  case  are  clearly  in  favour  of  the  defendant.  If  the  defend- 
ant had  agreed  to  take  the  notes  as  payment  and  to  run  tbenik 
of  their  being  paid,  that  would  have  been  considered  as  pty- 
ment,  whether  the  notes  had  or  had  not  been  afterwards  |Nud; 
jand  that  is  all  that  is  proved  by  the  cases  that  have  been  dted:  j 
but  without  such  agreement,  the  giving  of  such  notes  is  no  paj-  . 
ment  (a).  Consider  what  were  the  facts  in  this  oise ;  the  plaia-  | 
tiff  went  to  the  defendant's  shop  to  purchase  the  goods  in  qoei-  • 
tion;  the  price  was  agreed  upon;  thegoodswere  nottobedeli- 
▼ered  then,but  were  to  remain  to  be  engraved  atthe  defendsot'i' 
^cpence;  and  while  they  continued  in  thatsituation,  acc(»diDgpto 
to  all  the  cases  that  have  been  determined  on  the  subject  of  stop- 
ping goods  in  transitu,  they  were  only  in  transitu,  for  there  bad 
ibeen  no  complete  delivery  to  the  plaintiff.  It  afterwards  taivAl 
out  that  the  price  totally  failed,  the  notes  not  being  paid;  and  yet 
it  is  contended  by  the  plaintiff  that  he  may  retain  this  verdict;  he 
does  not  pretend  that  the  justice  of  the  case  is  with  him,  but  he 
says,  he  is  intrenched  in  a  point  of  law,and  may  recover  the  goods 
in  question,  and  compel  the  defendant  to  bring  another  action 
against  him  for  the  price  of  them.  But  1  am  most  clearly  of 
opinion  that  there  was  no  final  delivery  of  the  goods  to  the 
plaintiff:  that  as  long  as  they  were  in  the  hands  of  the  engraver 
who  was  employed  by  the  defendant,  they  were  at  the  most 
only  ip  transitu,  and  the  price  not  being  afterwards  paid,  that 
the  defendant  had  a  right  to  retain  them. 

Gross,  J.  This  case  has  been  argued  on  behalf  of  the  plaintiff 
as  if  the  goods  in  question  h»d  been  sold  and  delivered  to  him;  if 
they  had  been  delivered  tohim,theproperty  would  have  vested  in 
him,  and  he  might  have  recovered  the  value  of  them  in  trover: 
but  the  fact  is  otherwise;  the  goods  were  left  either  in  the  posses- 

(a)  Vide  Put^fordi.  M^Moelhanie,  6  toI.  52. 

siOB 
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lion  of  the  defendant  or  of  the  penon  whom  he  employed  to  en-    1796L 
grave  them ;  they  never  wore  delivered  to  the  plamtiff.  I  think 


that  under  these  circomstances  the  defendant  could  not  recover  ^^JS^' 
the  value  of  these  goods  inanaction  forgoodssold  anddelivered  Moats. 
thoi^  perhaps  he  might  have  declared  as  for  goods  bargained 
and  sold  without  a  delivery.  The  justice  of  the  case  is  also  with 
the  defendant ;  the  plaintiff  went  to  the  defendant's  shop  unde 
pretence  of  buying  these  goods  for  ready  money ;  that  which  he 
gave  as  money,  turned  out  to  be  worth  nothing ;  and  therefwe 
would  be  unjust  that  the  plaintiff  should 'take  the  goods  with- 
out  paying  the  price  that  he  had  agreed  to  pay  for  them. 

LAWRBHCEt  J-  When  the  plaintiff  went  to  the  defendants 
shop,  the  understanding  of  the  parties  was,  that  if  the  defendant 
would  let  the  plaintiff  have  the  goods  in  question  the  latter  would 
give  him  notes  which  would  be  paid  when  presented:  but  it 
turned  out  that  the  defendant  never  could  obtain  the  money 
for  the  notes;  and  therefore  diere  was  clearly  no  payment. 
Then  it  was  contended  that  the  goods  were  delivered  to  the 
plaintiff,  but  there  is  nopretencetosaythatiSeecIwastheservant 
of  the  plaintiff:  on  the  contrary  he  was  the  servant  of  the  de- 
fendant ;  and,  without  overturning  aU  the  cases  on  the  question 
of  stopping  goods  in  transitu  we  cannot  suffer  the  plaintiff  to  re* 
tein  tUi  verdict. 

Rule  absolute. 


Manton  aod  Another^  Assignees  of  Lanowith,  a  P*"^^ 
Bankrupt  og^atjw*  Moore.  ^••.«4tt. 

TIE  defendant,  sheriffofthe  county  of  jC6ice«fer,having  on   . 
the  I9tk  of  January  1795  taken  in  execution,  at  the  suit  of  cootncted 
theOaiAaniCanaICompany,thegoodsof the  bankrupt,thi8action  J"^^^*^' 
was  brought  by  hisassignees  in  ordertotry,among8tother  things  ^  Mid 
whether  a  security  given  hjLangwith  to  iheOakhamCanalCom'  brM|fJl°ti 
paii]f,(abill  of  sale  dated  S4M  October  1794,)  was  in  itself  an  act  |5^,**^JI!l,!* 
ofbankruptcy:  The  cause  coming  on  for  trial  at  the  Lent  assizes  ncer,  pur- 

chased  tin* 
berud  olber  materUJt  for  the  pnrpotr,  which  were  Urfd  on  the  CoDpany't  prembet  od  the 
buki  of  the  caoal  i  and  od  the  CompBiiy't  adviuiciiis  money  to  him,  they  took  a  bill  of  lale  of 
thcKfooib,  end  a  syiaboUcal  delivery  of  them  by  a  halfpemy :  Aflerwardi  tlw  Company  took 
a«t  exfcation  npon  a  jodgment  confeaMd  by  ^. ;  and  the  sheriff  teiaed  these  goods,  and  jt,  be* 
raise  a  bankivpt.  Held  that  A*  had  not  soch  a  possession  of  the  goods  as  woald  enable  hie 
tmgates  to  uke  them  within  %l  Joe,  1.  c.  19.  f.  1 1.  for  the  best  delivery  was  given  that  the  na* 
tire  of  the  goods  would  admit  of,  they  being  bcforaoB  the  (fOmpany's  premises.  And  held  that 
thh  bill  of  nle  was  no  act  of  bankruptcy  is  X 

1796, 
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17d6L    1796»  was  referred  to  the  arbitration  of  a  gentlemaD  at  die 
bar;  and  the  OaMmn  Canal  Company  were  by  consent  made 


&Aaotb»  parties  to  the  rule  of  court.    The  arbitrator,  being  desiroas  that 
mgtdnM     hift  opinion  on  the  point  of  law  might  be  submitted  to  Ae  reri- 
^^^^    sion  of  this  Court  in  case  either  of  the  parties  should  be  dissatis- 
fied with  his  judgment^stated  at  length  in  his  award^the  iacts  as 
they  appeared  to  him  upon  examination,  with  the  grounds  of  his 
judgment  thereon.  After  setting  forth  the  parties  to  die  award 
and  thpir  respective  interests,  t<^ther  with  the  bill  ofsaley(here« 
after  mentioned)  and  the  question  arising  thereoiiy  as  hetore 
stated,  he  stated  that  the  OiMunn  Canal  Company  had  ad- 
ran<ied  to  Langtifiihf  who  Was  employed  by  them  as  an  engi- 
neer, the  sum  of  6316/.  0«.  9rf.  and  that  the  work  done  by  him 
at  that  time  amounted  to  1940L  4$.  Id.    That  LmgwUh  had 
besides  expended  in  artloles  for  the  we  of  the  canal,  and  which 
were  then  lying  on  the  banks  of  it,  ld662. 4^.  That  irt  thisperied 
he  applied  to  the  Company  to  advance  him  6001.  more,  in  <H-der 
to  pay  his  creditors  in  Yatkshite  and  Lineolnifhiref  the  full 
amount  of  their  debts  :  Upon  which*  as  he  was  considerably  is 
arrear  to  them,  they  required  $ome  secofity  from  him  for  the 
money  which  be  owed  to  them ;  and  accordingly  a  bill  of  sale 
of  part  of  his  effects  was  executed  and  delivered  to  them  by  the 
delivery  of  one  copper  halfpenny,  on  the  24th  of  Oclofter,  1794 
But  this  bill  of  sale  extended  only  to  such  parts  of  his  effects 
as  were  bought  with  their  money,  and  were  then  lying  upon  the 
banks  of  the  canal  which  were  their  premises.    That  the  Com- 
pany meaning  to  continue  him  as  their  engineer,took  no  posses- 
sion of  those  effectsby  seizi  ng  them,  until  the  19th«/aaaary,I795, 
when,  dissatisfied  with  his  conduct,  they  removed  h  im  as  their  en- 
gineer, and  seized  the  effects;  after  which  he  was  declared  a  bank- 
rupt upon  another  distinct  and  subsequent  act  of  bankruptcy. 
The  bill  of  sale  referred  to,after  reciting  that  by  certain  articles 
of  agreement,  dated  23  ilfajf,  1794,  between  Langwiih  and  the 
Oakham  Canal  Company ,the  former  had  covenanted  and  agreed 
with  the  Company  to  erect  19  locks  upon  the  canal  in  manner 
therein  mentioned ;  and  that  by  certain  other  articles  of  the  24th 
of  the  same  month  he  had  covenanted  with  the  Company  to  erect 
certain  bridges  over  the  Canal,  and  that  the  Company,  in  order 
the  better  to  enable  him  to  carry  on  and  expedite  the  said  works, 
had  advanced  considerable  sums  to  him  on  account,  and  that 
Langwith  had  made  bricks  and  purchased  timber,  lime,  sand  and 
•thcrmaterials  for  the  use  of  the  canal,  which  were  deposited  on 

-    the 
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Uie  lioe  thereof  and  con  tigiioiis  thereto,  and  that  he  was  desiroas     ^ '  ^* 

to  secore  totke  Contpany  the  sums  which  they  had  ao  advanced  j^j^^^^^ 

to  him  on  acooont;  he  therefore,  in  consideration  of  the  pre-  &Anotber 

nnsegand  of  &••  bar^ned,  sold  and  assigned  to  them  all  and    ^fooRs* 

every  the  bricks,  clay,  timber;  lime,  sand,  and  other  materials 

whatsoever,  purchased  and  provided  by  him  for  the  purpose  of 

making  and  completing  the  said  locks  and  bridges  upon  the 

canal,  and  then  lying  and  being  upon  the  line  thereof  contig^-- 

oos  thereto,  or  elsewhere,  and  he  th^eby  put  the  Company 

into  Ae  actual  possession  diere^,  by  <|elivering  to  them  one 

copper  halfpenny  in  the  lieu  and  name  of  possession  and  seisin 

of  all  the  said  materials,  fcc.    And  for  better  security  of  the 

same  he  gave  a  warrant  of  attorney  to  confess  judgment,  dated 

24th  October  J 1794.  Upon  these  premises  the  arbitrator  further 

stated,  that  it  had  been  contended  before  him  that  every  deed 

of  this  description  was  fraudulent,  unless  it  was  accompanied 

with  the  possession,  except  in  cases  where  tbe  not  giving  pos« 

seision  was  consistent  with  the  intention  of  the  parties  and  the 

purposes  for  which  the  deed  was  made.    But  the  arbitrator 

being  ef  opinion  that  a  bill  of  sale  extending  only  to  a  part  of 

the  effects  of  a  trader  was  no  act  of  bankruptcy,  unless  it  were 

done  in  contemplation  of  bankruptcy ;  and  that  so  far  from  that 

being  the  case  here,  it  appeared  to  him  that  this  security  was 

giren  by  LoMgwith  to  the  Company  under  an  expectation  that 

they  would  advance  him  000/.  more,  in  order  to  enable  him  to         ' 

pay  odier  creditors;  and  that,  in  point  of  fact,  the  Company  did 

advancepartof  that  sum  to  him  subsequent  to  the  bill  of  sale. 

He  considered  that  Langwith  could  not  derive  any  false  credit 

by  these  goods  remaining  where  they  were,  because  from  their 

sitoation  they  might  naturally  be  supposed  to  belong  to  the  Ca^ 

»al  Company;  or  if  they  could  be  supposed  to  belong  to  Lang* 

^kfit  mnst  be  in  his  capacity  of  agent  to  the  Company,  and 

tobe  appliM  to  their  use.  Andthataccordingto  the  doctrinelaid 

down  iaEdt0arifsv.fliar&eii(a)it  was  consistent  with  the  intention 

of  Ibe  parties,  that  possession  should  not  be  delivered  in  any  6ther 

^ay*  it  being  the  m^iifest  intention  of  the  deed,  that  Langwith 

Bhould  continue  in  the  execution  of  his  contract  with  the  Com  • 

panjfif  he  conducted  himself  properly;  and  therefore  it  would 

bave  defeated  such  intention  if  they  had  seized  upon  the  goods 

and  sold  them.  That  the  deed  was  only  intended  as  a  security 

(a)  Jnie^  8  to].  567. 

Vol.  VIL  F  far 
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179&    for  die  due  execntion  of  bis  contitect :  and  that  in  point  ef  ftet 
the  goods  might  be  said  to  be  in  tbo  possession  of  the  Com* 


&  Another  V^^Y^  beeause  they  were  stated  by  ttie  deed  to  be  deposited  ra 
a^aitui    the  banks  of  the  caual  which  were  their  premises.    For  all 
'   which  reasons  the  arbitrator  adjudged  that  the  bill  of  sak  fras 
no  act  of  bankru;>tcy.  i 

'    A  rule  having  been  obtained  to  shew  cause  why  the  awsrd    i 
should  not  be  set  aside, 

Gibb$9  Balffuy^  GdUyy  and  •  7\>rita/oii,  were  now  to  have 
shewn  cause  (a) ;  but  the  Conrt  desired  to  hear  the  other  side.  { 
PereewUj  Parke^  and  VaughcM^  in  support  of  the  rale.  It  1 
is  clear  that  Langxcith  was  at  one  time  in  possession  of  this  pro* 
perty,  and  this  was  notorious  to  all  the  world ;  and  it  enabled 
him  to  gain  credit  upon  it.  The  property  therefore  coald  sot 
be  changed  by  a  secret  conveyance  between  the  parties  uoac- 
companied  with  any  visible  alteration  of  the  possession :  but 
iTuch  a  deed  being  itself  fraudulent  and  void  with  respect  to  cre- 
ditors, constitutes  an  act  of  bankruptcy.  Twintls  case  (&)  went 
on  the  ground  of  defrauding  other  creditors.  There  a  deed  of 
assignment  of  goods  and  chattels  was  held  fraudulent  and  void, 
for  this,  among  other  reasons,  that  the  donor  continued  in  pos« 
session  and  used  them  as  his  own.  And  yet  there  was  a  prior  i 
debt  and  a  good  consideration  as  between  the  partiea  in  that 
case  as  well  as  in  the  present.  The  cases  of  Stone  v.  GncMoai 
(c)|and  Edwards  v.  Harben  (d,)  proceeded  on  the  same  princi- 
ple. Now  here  the  possession  remained,  to  all  appearance,  the 
same  after  as  before  the  conveyance,  and 'the  bankrupt  conti- 
nued to  gain  a  false  credit  as  the  owner  of  the  goods.  And  the 
subsequent  acts  of  the  parties  are  decisive  to  shew  that  in  their 
own  contemplation  the  possession  remained  in  Langmthj  not- 
withstanding the  conveyance  from  him  to  the  Company^  for 
they  actually  seized  these  identical  goods  when  they  found  him 
up  jn  the  eve  of  bankruptcy,  which  would  have  been  ni^atory 
if  they  had  considered  the  bill  of  sale  and  delivery  of  the  copper 
halfpenny  a  sufficient  possession  in  them  before.  This  there- 
fore serves  to  explain  the  prior  transaction,  and  shews  that  the 
bankrupt  was  in  the  actual  possession  of  the  goods  after  the 
secret  conveyance  from  him. 

(a)  y  id.  C^Umt  T.  Former,  mU^  S  toL  316.  m  S  C:  80. 

(c)  2  BuUtu  826«  (d)  AhU^  2  toI.  S8T. 

lord 
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Lord  Kenyon,  Cb.  J.  It  has  been  properly  admitted  tbal  1796* 
if  sudi  a  possession  of  tbe  goods  as  the  nature  of  the  case  would  — ^— 
permit  was  taken  by  the  Canal  Company  at  the  time  when  the  j^^JJ^^er 
bill  of  dale  was  executed,  there  is  an  end  of  the  question*  Then  v«<»' 
it  becomes  necessiftry  to  consider  what  was  the  situation  of  these 
parties;  the  Canal  Company,  who  were  carrying  on  great  works, 
had  employed  an  engineer,  and  had  advanced  money  to  him 
with  which  he  had  -procured  the  goods  in  question,  and  depo- 
sited them  on  the  banks  of  their  canal^  fit  for  the  purpose  of  be- 
ing there  used ;  these  materials  were  of  great  bulk ;  and  this 
engineer^  so  being  in  arrear  to  the  Company,  executed  to  them 
a  billof  sale  of  these  goods  then  lying  on  the  banks  of  their  canal 
which  were  their  property.  In  cases  of  this  kind^  the  question 
whethertbeactbe  or  be  not  fraudulent  depends  on  another  ques- 
tion, whether  the  goods  be  or  be  not  delivered  with  the  instru- 
ment that  professes  to  convey  them.  A  conveyance  of  goods, 
without  deed,  is  fraudulent,  unless  possession  of  the  goods  be 
g[iven:  ifitbeby  deed^itisfraudnient,and  an  act  of  bankruptpy. 
But  in  this  case  no  other  possession  could  have  been  given* 
When  the  bill  of  sale  was  executed,  the  goods  remained  on  the 
premises  of  the  Canal  Company,  to  whom  the  conveyan<:e  wak 
made.  It  has  been  admitted  in  many  cases,  that  there  need  not 
be  a  transmutation  from  hand  to  hand ;  where  goods  are  in  a 
warehouse,  the  delivery  of  the  key  of  the  warehouse  has  been 
beld  sufficient;  and  yet  sueb  a  conveyance  may  be  as  secret  as 
the  present.  It  is  stated  in  the  award,  that  Lakgwith  could  not 
derive  any  false  credit  from  the  supposed  possession  of  these 
goods,  because  they  appeared,  from  the  situation  in  which  they 
were  placed,  to  belong  to  the  Coi^pany,  on  whose  ground  they  ' 
werelying.  Then,  not  knowingwhat  other  delivery  of  the  goods 
there  could  have  been,  I  am  bound  to  say  that  the  possession 
depended  on  the  property  of  the  goods*  This  appears  to  have' 
been  a  fair  transaction ;  the  goods  were  bought  with  the  money 
of  the  Company,  and  were  intended  for  their  \ise.  This  is  not 
like  tm$/^$  case  that  has  been  referred  to ;  that  was  a  case  of 
great  fraud.  I  am  therefore  of  opinion  that  the  honesty  of  the 
^^ase  falls  in  with  the  law  of  the  case,  and  that  the  decision  of 
the  arbitrator  was  perfectly  right. 

AsnauBST,  J.  The  only  question  is,  whether  possession  of 
tbe  goods  were  or  were  not  given  to  the  Canal  Company  when 
the  bill  of  sale-was  made,  aud  I  think  it  was.    The  goods  were 

F  2  before. 
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1796.     before  lying  on  the  premises  of  the  Company^  and  there  otmM 

— —  have  been  no  other  deh'very  of  the  goods ;  it  would  have  been 

ft  Another  c^l'siivd  to  have  removed  the  g^oods  from  the  place  were  tbej 

^onut     ^ere  lying,  since  they  must  have  been  afterwards  IntMiglit 

back  to  the  very  same  spot  in  order  to  be  used. 

Grose,  J.    It  has  been  contended  that  this  deed  was  an  tct 
of  bankruptcy  on  the  ground  that  it  was  fraudulent.    But  it  was 
Hotfraudulent  as  far  as  respected  LangwUKs  other  creditors;  it 
tras  for  their  benefit,  for  the  Canal  Compaay,  in  consideratioiiof 
the  bill  of  sale,  were  to  advance  him  more  money,  in  order  to 
enable  him  to  pay  his  other  creditors,  and  to  carry  on  his  bnsine«. 
Nor  was  the  deed  fraudulent  as  far  as  respected  the  Canal  Com- 
pany. Then  it  was  said  that  the  transaction  was  fraudulent  be- 
cause the  possession  of  the  goods  was  not  changed,  and  Tmwtf 
case  was  cited  to  prove  it:  but  the  circumstances  of  that  case 
differ  from  those  in  the  present ;  and  it  must  be  remembered 
that  in  that  case  the  not  transferring  the  possession  was  only  nid 
to  be  a  badge  of  fraud,  and  not  necessarily  fraudulent  in  itself. 
Thenwe  musttakeatlthecircumstancesof thecaseintoconsider-    \} 
ation,  and  se6  whether  it  be  or  be  not  fraudulent:  but  I  am  of 
'  opinion  that  the  question  of  fraud  was  for  the  consideration  of 
the  jury ;  and  the  duty  of  the  jury  in  this  case  devolved  on  the 
arbitrator,  who  has  determined  that  there  was  ho  fraud  in  the 
case.    I  agree  with  the  determination  in  Edwards  v.  jffarbes, 
though  even  there  the  case  ofBucknal  v.  Roistan  was  mentioned 
by  Bin  J.  Bullar^  in  which  it  was  held  that  the  want  ofposses- 
ilion  did  not  make  the  bill  of  sale  fraudulent,  it  being  consist- 
ent with  the  deed.     But  in  this  case  I  think  that  possession  of 
the  goods  was  delivered  to  the  Company,  as  far  as  possession 
under  these  circumstances  could  be  given ;  and  that  there  was 
no  fraud  in  the  transaction. 

li  AWRENCE,  J.  Twiners  case,  on  the  authority  of  which  it  has 
becii  contended  that  this  deed  wasfraudulent,is  very  distinguish- 
able froiii  the  present.  There  the  debtor,  in  order  to  defeat  an 
execution  sued  out  by  one  of  his  creditors,  executed  a  bill  of  sale 
.  of  some  goods  to  another ;  and  the  vendee,  though  a  creditor, 
suffered  him  to  continue  in  possession  of  the  goods;  he  appeared 
to  the  world'and  acted  as  the  owner  of  the  goods,  andindeedsold 
some  of  them  afterwards,  though  the  professed  bbject  of  the  bill 
of  sale  was  to  make  an  absolute  transfer  of  the  goods  to  the  vendee. 
But  ithasbeenss&id,  that  in  this  case  the  bankrupt  must  be 

considered 
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considered  by  the  worid  as  the  owner  of  the  goods  after  the  bill     1796. 

ofsale,  because  the  goods  remained  wherethey  were  beforehand  . 

nopossessiou  of  the  goods  was  delivered  to  the  Canal  Company,  ^^"il^her 
I  agree  that  if  thepossession  ofthegoodsby  theCompany  did  not  ^'^ 
accompany  the  bill  of  sale,  this  would  have  fallen  within  those 
cases  where  the  want  of  possession  was  deemed  a  badge  of  fraud : 
but  what  was  the  possession  of  the  bankrupt  himself  before  the 
bill  of  sale?  The  goods  were  then  apparently  in  the  possession 
of  the  Company,  because  they  were  lying  on  their  banks ;  the 
bankrupt  had  no  possession  of  the  goods  otherwise  than  because 
he  had  the  property  in  them:  but  when  he  transferred  that  pro- 
perty to  the  Company,  the  law  referred  the  possession  to  the 
Company  who  had  the  property,  and  in  whom  the  sole  possession 
apparently  was  before ;  and  consequently  no  false  credit  in  the 
bankrupt  was  held  out  to  the  world.  I  am  therefore  of  opinion 
that  this  deed  was  not  fraudulent. 

Rule  discharged. 

Pedley  against  Goddard.  ^^j. 

TWO  rules  had  been  obtained,  the  one  for  an  attachment  Nov.  25tk» 
against  the  defendant  for  not  performing  an  award  made  upon  ■■ 
the  5th  of  iVbi^eiiifter,  1795,  under  arbitration  bonds,  the  submis-  f^/^^^|l^ 
sion  to  which  had  been  made  a  rule  of  court   The  others  a  cross  uchmeot 


motion  made  in  last  Trinity  term  to  set  aside  the  attachment,  on  j^*^,!^- 
the  ground  that  the  award  was  bad  on  the  face  of  it,  it  not  being  ^^'^'^" 
final.    The  arbitrators  awarded  that  there  was  due  from  the  de-  rabniitioa 
fendant  to  the  plaintiff  1 47/.  3#.W.  (in  case  the  sum  of  2B/.  11».  tjJIiSes 
thereinafter  mentioned,  was  paid  to  the  defendant,)  over  and  niie  of 
above  the  dividends  thereinafter  set  forth ;  and  that  the  defend-  ^jrtoe  of 
ant  should  pay  that  sum  to  the  plaintiff  on  or  before  the  14th  *^  •  *  "^^ 
of  December,  1795.    The  award  then  set  forth,  that  doubts  had  u  it  compel 
arisen  in  the  minds  of  the  arbitrators  whether  the  sum  of  25/.1 1«.  paAiM  toT 
for  which   a  bill   of  exchange,   dated  in  February f  1792^  otvjectto 
was  drawn  at  the  instance  of  the  plaintiff  on  one  .4.  Carew^  foraoyiUe. 
payable  to  the  defendant  on  demand,  had  ever  been  paid  ^"/J'J^*" 
to  the  defendant;  and  also  whether  any  dividends,  over  and  the  face  of 
above  the  sum  of  12/.,  had  been  received  by  the  defendant  theVimeli^ 
for  the  use  of  the  plaintiff,   in  respect  of  a  certain  oth^r  "||te<iby 

hr  applyiof  to  th«  Coart  to  let  aside  the  award  is  expired.  Ad  award  that  tlie  defendant  sliall 
payto  tW  pkuoiiff  sach  atom  of  noaey,  uiiIbss  within 9 1  days  (which.  In  faot,  was  after  the 
tine  limited  for  makiog  the  award)  the  defendant  shaH  exonerate  himself  by  aflidavit  from  cer- 
tain payments  and  receipts,  io  which  case  he  was  only  to  pay  a  certain  other  less  saD,  It  ilia* 
fa)«idfoid,l)ctiigttiiccrtsin  aod  laconclaslTe.    [Willes  09.  1  East.  276.] 

bill 
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1796.    till  ofexehaDgefor49/.eitfaeTdrawn,nccepted^rittdorsedby(m6 
EllioL  Then  the  arbitrators  awarded  that  the  defendant  sfaoold, 


mgaittit    within  twenty-one  days  from  the  date  of  the  award,  by  an  affida- 

pobi)  AAo.  yj^  declarci  on  oath,  what  sum  had  been  received  by  him  orfor  his 

Ifse  by  virtue  of  the  bill  so  drawn  on  A,  Cqrew  ;  and  if  Che  whole 

or  any  part  of  the  sum  of  25/.  Ms.  ha»  not  been  paid,  tbey 

awarded  and  autborise<lthe  defendant  to  deduct  frpm  the  147/. 

3^*  3d.  so  much  of  the  sum  of  25L  Il«.  as  should  appear  by  the 

affidavit  not  to  have  been  received.  And  further,  in  casie  it  should 

within  twenty-one  days  from  the  date  of  the  award,  be  made  to 

appear,  by  an  affidavit  to  be  made  by  any  person  whomsoever, 

that  any  further  divideiul  or  sum  over  and  aliove  the  sum  of  1*2/. 

had  been  paid  by  any  person  to  the  defendant,  or  for  his  use,  iu 

respect  of  the  bill  of  excjian^^e  fbr  49/.,  then  tlicy  awarded  that    j 

the  defendant8hould,on  or  before  thesaid  14th  December^  17!C. 

pay  to  the  plaintiff  such  further  sum,  over  and  above  the  said 

ISL  as  should  be  so  proved  to  have  been  received,  &c«  .j 

J7o/roy<f8hewedcause(a)anrainstthe  rule  for  issuingtheattacl)-    ) 

ment^and  argued  in  support  of  the  rule  for  settinop  aside  the  award.    \ 

•The  application  for  the  attachment  is  grounded  on  the  9  ^  10    | 

W»  3.  c,  15«  which  dijrects  that  a  submission  to  arbitration  may    | 

be  madp  a  rule  of  cputt,  and  that  for  Don-performance  of  tfac^    i 

awmtt;tlftrparty  shall  be  subject  to  all  the  penal  ties  of  contemuing     i 

ft  rale  of  court,  with  this  proviso,  that  any  arbitration  procured  6j|     j' 

*  corrppiian  or  undue  means  may  be  set  aside,  so  as  complaint  be 

made  to  the  Cpurt  before  the  last  day  of  the  uext  term  after  sach 

arbitration  iuadean(|l  published.  Thist  itis  contended, precludes 

jihedefendant  from  makipgrany  pbjection  to  the  award  after  that 

period.  But  tjie  oieaniii^  of  theact was  only  to  confine  the  party 

teomplfli«iqgt9  move  within  the  time  limited  to  set  aside  an  award 

ftrny  matter  dehors  the  awprd;  because  where  the  objection 

arises  on  extrinsic  pircumst&nces,  evidence  of  the  facl^  might  bq 

lost  if  not  brpijght  forward  recently  after  th^  opcasion,  and 

therefore  it  was  proper  that  the  time  should,  in  that  re§pect,beli- 

fnit.e<|.  But  J;here  is  n9  c}ai|ger  of  leaving  the  tin^e  \inlimited  where 

th^  objection  appears  oq  the  face  of  the  awa^d;  iior  was  there 

^ny  person  w^y  the  Legislature  should  in  that  pase  put  the  party 

to  the  expence  of  applying  to  set  it  aside.     It  is  clear  that  if 

^n  action  wer<9  brought  on  an  illegal  award,  the  defendant 

^    inight  object  to  it  on  that  ground  i^otwithstanding  the  act ; 

;iud  if  so  it  would  be  absurd  and  inconsistent  to  suppose  that 

^    (a)  This  case  was  seT^ral  Umes  before  the  Conrt}  It  wai  first  meocioaed  id  the 
lajncna.  .,......••         ^j^^ 
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fheLegislaturemeaBttbattlieCourtshouId enforce  that  inaBuni'^     1796. 
marj  way  which  they  are  bound  toresist  in  the  regular  courseof 


justice,  and  therefore  by  necessary  constructionywhentheCourt     J^^ 
are  called  upon  to  enforce  an  award,  it  is  competent  to  the  party  Gooaaas. 
to  shew  that  it  is  an  illegal  one,  and  ought  not  to  be  enforced. 
Besides  an  attachment  only  issues  foracontempt;  and  the  Court 
will  never  consider  a  party  in  contempt  for  not  performing  an 
award  which  in  the  face  of  it  is  illegal  and  void.  The  only  me- 
thod of  enforcing  an  award  before  the  statute  of  William  w^sby 
action;  and  the  statute  only  meant  to  give  a  summary  remedy  in 
lieu  of  the  former  more  circuitous  one,  but  not  to  legalize  a  bad 
an  ard;  but  in  the  instances  of  an  award  being  procured  by  cor^ 
niptidu  or  uuduemeansyfor  the  reasonsalluded  to,  they  thought 
proper  to  require  that  the  objection  should  be  made  within  a  cer- 
tain time.    There  is  indeed  a  case  of  Dubaii  v.  Medlgcott  (a), 
where  the  Courf  are  supposed  to  have  said  that  an  objection  to 
the  award  cannot  be  mad.'^  after  the  first  term :  but  non-constat 
that  there  the  objection  appeared  on  the  face  of  the  award.  And 
besidesthat  wa8in£a«ter,106eoi2.;  andin  StepheHSomr^Broum^ 
ing  (6),  E.\2  Geo.  2.,  the  Court  expressly  said  that  **  objections 
*^  appearing  upon  the&ce  of  the  award  may  bemade  at  any  time; 
**  ))ut  that  where  the  party  complains  of  corruption  or  ill  prao-^ 
*'  tice,  he  must  do  it  within  the  time  limited."    In  Hutckim  v. . 
HuickiMM[c)y  Xee,  C.  J.  said  that  be  remembered  this  distinction 
to  be  made  by  Mr.  Justice  Powell:  ^  That  the  Coiut  will  not 
^  set  aside  an  award  for  defects  appearing  on  the  face  of  it ;  hot 
'^  this  is  a  good  reason  against  granting  an  attachment  for  re- 
*  fusing  to  perform  it*^  And  xnHollandr.  Brookes  (if),thesame 
distinction  was  taken.    He  then  proceeded  to  shew,  2dly,  that 
the  present  award  was  bad  on  the  face  of  it,  it  not  being  conclu- 
sire  between  the  parties,  but  depending  on  a  future  examination 
and  fntnre  acts  of  one  of  them;  and  because  also  those  acts  were 
not  to  be  done  until  after  the  expiration  of  the  time  limited  by 
the  bonds  for  the  ultimate  decision  of  the  arbitrators  (e), 

B^MonteeonUrA.  Astothe  argument  that  the  act  of  WnuonVr 
meant  to  preclude  objections  to  the  award  after  the  time  limited 
in  the  two  excepted  cases  of  corruption  and  undue  means,  that 


•!:: 


0  B«nut,  55. 4to.  ed.  (b)  Jh.  50. 

.  )  Andr,  S97.  (<f)  ^nlv,  0  vol.  101. 

(e)  By  the  arbitfmtioD  bonds,  the  award  wos  to  be  made  oq  or  befbre  the  6th 
"99*  1795 :  It  wai,  in  fact,  made  on  thedth,  and  the  dctadaot  1lataUow€d  81 
^P  a(|cf  10  nake  the  affidavit  required. 

would 
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1796L    would  be  to  defeat  the  whole  policy  of  the  act,  which  wwto  give 
""  effect  to  awards,  and  tender  them  conclusiFe  between  thepartiei 

t^^ta  ^  prevent  farther  litigation;  and  therefore  it  only  permitted  ob- 
GoooARD.  jectipns  to  be  made  on  those  two  grounds  within  a  limited  time ; 
whereas  the  construction  contended  for,  would  let  in  more  ex- 
ceptions than  it  excluded*  What  is  supposed  to  be  said  in  the 
case  o( Stephenson  v.  Brmcning  (a)  is  extraj  udicial,and  has  no  re- 
ference to  the  case  then  before  the  Court:  It  is  a  distinct  note  of 
the  Reporter's  at  the  end  of  the  case.  But  in  the  preceding  page 
the  very  point  was  in  judgment;  and  there  the  Court  held  that 
an  objection  in  point  of  law  to  the  award  could  not  be  taken  after 
the  time  limited.  The  question  did  not  arise  in  Holland  r. 
Brookes(b);  for  there  it  was  only  determined  that  an  award  could 
not  be  impeached  for  defects  not  appearing  upon  the  face  of  ir, 
on  a  motion  for  an  attachment*  But  it  is  said  that  as  this  coold 
not  be  enforced  by  action,  the  Court  will  not  enforce  kin  thii 
manner.  But  that  is  begging  the  question ;  for  the  statute  of 
William  operates  as  a  statute  of  limitations,and  precludes  all  ob- 
jections to  an  award  in  any  shape,  unless  made  within  the  time 
specified.  So  if  a  writ  of  error  be  not  brought  within  due  time 
(c)  to  reverse  au  erroneous  judgment,  the  courts  are  bouad  to 
give  effect  to  the  judgment  afterwards,however  erroneoiis  it  laay 
appear  to  be  on  the  face  of  the  record;  and  yet  the  sameaifiH 
mcnt  might  be  applied  there  as  in  this  case.  But,  2dly,  this 
award  is  good  on  the  face  ot  it.  It  is  true  that  all  awards  must 
be  certain  and  final.  But  Lord  Mansfield  szid^  in  Hawkins  v. 
Co/e/ote/jfA(d),thatthe  certainty  wasto  be  judged  of  according  t<» 
a  common  intent,  and  consistent  with  a  fair  and  probable  pre- 
sumption. Now  here  the  award  is  final ;  for  there  is  nothing  fur- 
ther left  for  the  judgment  of  the  arbitrators :  and  it  is  certaiB  to 
a  conunon  intent;  because  it  is  capable  ofbeingreduced  to  aeer- 
tainty  within  twenty-one  days.  For  it  awards  that  a  certain  sum 
is  due  if  a  particular  bill  has  been  paid  and  certain  dividends  re- 
ceived; and  it  points  out  the  method  of  ascertaining  those  facts 
within  a  given  period,  and  what  shall  be  received  or  dediirted 
ac,cording  to theevent.  The  maxim  therefore  applies,  id  certum 
e^t  quod  certum  reddi  potest.  An  award  to  pay  a  certain  sum, 
apd  give  suchabondascounsel  should  ad  viseas  a  security,isgood. 
I  RoL  Abr.  250.pL  5.  In  Winch  v.  Sanders  (e),  it  is  said  that  an* 

(a)  Bametfbe,  (b)  Antc^  6  vol,  IQ\» 

(c)  Ttfreoty  yean;  but  that  is  by  the  stat.  10  j(  1 1  IT.  3.  c.  14. 

(d)  1  Burr.  211,    «  (e;  Cm  Jac,  584.      ' 

fO'bitrator 
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arbitrator  cannot  award  so  much  to  be  paid»  and  afterwards  that  1796L 

if  before  the  last  payment  it  shall  appear  to  him  that  such  a  sam  . 

was  dae  from  the  payee,  he  should  repay  it  to  the  other,  because  ^^^^ 


that  is  reserving  something  for  his  own  future  judgment.  But  GosoAan. 
if  it  had  been  thai  if  the  payee  had  shewn  gmy  bill  of' debt  to  sueh 
a  sum^  that  this  sum  certain  should  be  repaid^  peradventure  that 
had  been  good  enough.  So  an  award  that  the  defendant  should 
pay  the  plaintiff  the  charge  of  a  suit  then  depending^  and  thai 
the  plaintiff  should  give  the  defendant  a  bill  of  charges  was  held 
good;  3  Lev.  18,  though  something  renutined  there  to  be  done 
by  one  of  the  parties.  All  these  cases  proceeded  on  the  ground 
that  the  arbitrator  did  not  reserve  any  thing  for  his  future  con- 
sideration ;  and  as  that  was  not  the  case  here,  this  award  maj 
also  be  sustained. 

Lord  Kehton,  Ch.  J.  With  regard  to  the  last  point  I  do  not 
think  that  the  award  is  final.  The  case  that  most  resembles  this 
is  that  cited  from  3  Lev.  18 :  but  that  is  like  the  conunon  case  of 
leaving  costs  to  be  taxed  by  the  officer  of  the  court,  which  does 
not  vitiate  the  award.  But  here  the  arbitrators,  instead  of  de« 
t^mimng  the  points  in  dispute  between  these  parties,  have  left 
one  som  in  dispute  to  be  decided  by  the  person  who  of  all  others 
was  the  least  qualified  to  decide,  the  defendant  himself. 

But  the  first  point  is  one  of  the  most  important  questions  that 

has  been  agitated  since  I  have  had  a  seat  in  this  Court.  There 

appear  to  be  a  dicta  both  ways.  In  freavter.Pinegafia)  Lord 

MoM^eld  said  ^  that  where  no  objection  is  made  to  an  award 

within  the  time  limited  by  the  statute,  the  other  side  may  apply 

finraa  attachment  to  enforce  the  performance  of  theaward."  Now 

that  is  very  correct  when  applied  to  the  case  then  in  judgment: 

hut  it  was  not  meant  as  a  general  rule ;  or  if  it  were  1  think  that 

it  was  extnyudicial,  and  we  are  not  bound  by  it,    I  am  afraid 

however  that  I  was  misled  by  this  on  a  former  occasion  (6),  when 

I  thought  that  an  attachment  for  non«performance  of  an  award 

oughttobegrantedex  debitojo8titice,unlessamotionto  setaside 

the  award  were  made  within  the  time  limited  by  the  statute.  But 

on  looking  into  theactof  parliamentand  the  cases  that  haveheen 

cited,  I  think  that  that  opinion  was  hastily  formed.    This  is  an 

authoritygiven  bytbe  Legislature  to  the  Court  to  be  exercisedio  . 

a  sttflH^aiy  way ;  the  act  directs  that  in  case  of  disobedience  to 

(a)  Ooiqy.S^  (ft;Whenthiic«ie-imBebefi>reth«Covtt]ieftiitUiM. 

an 
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1796i     an  awaitliiiadeundertbestatate,theparty  oeglectiDgorrefash^ 

to  execute  the  same  shall  be  subject  to  all  the  penaltiAsof  con- 

.^Mbui    temning  a  rule  of  court»  &c«t  unless  the  award  be  procured  bf 
CtoooAMK,  oormptioDorother  undue  means;  in  which  case,  thesecondtec- 
tion  says  the  arbitration  shall  be  judged  and  esteemed  void;  sois 
complaint  of  such  corruption  or  undue  practice  be  made  in  the 
fK>urt»&c.  before  the  last  day  of  the  next  term  after  sndi  arbi- 
tration made,  &c.  When  a  party  therefore  wishes  to  set  aside  an 
award  on  account  of  extrinsic  circumstances,  it  is  proper  that  die 
application  should  be  made  to  the  Court  recently  after  the  awarJ 
is  made,  and  while  the  facts  are  in  the  memory  of  the  parties  cod« 
cemed;  But  when  tlie  award  is  bad  on  the  face,  of  ir,  it  carries 
with  it  those  circumstances  which  goes  to  its  destruction ;  and  is 
that  case  it  seems  reasonable  that  (he  objection  may  be  taken  to  j 
the  award  at  any  time  whenever  the  adverse  party  eudeavounlo  ; 
enforce  it ;  and  certainly  this  is  the  case  when  the  attempt  to  eo*  , 
force  the  award  is  by  action.    However  this  does  not  depend  on    . 
reason  or  the  good  sense  of  the  thing  alone;  for  it  is  supported    • 
by  great  authorities.  In  the  case  cited  from  ^ndr.  297  the  Coort 
said  that  ^'an  award  could  not  be  set  aside,  unless  it  be  for  ftaad   ; 
or  corruption  in  the  arbitrators,  because  to  these  cases  only  the   j 
statute  extends.^  And  Lee  Ch.  J.  added,  ^  that  he  remembered    , 
this  distinction  to  be  made  by  Mr.  J.  Potre/,  that  the  Coort  wiU    ; 
pot  set  aside  an  award  for  defects  appearing  on  the  face  of  it ;  bat    i 
this  is  a  good  reason  against  granting  an  attachment  fbr  refiisiog    ^ 
to  perform  it.    Some  of  the  other  cases  that  were  cited  are  also 
to  the  same  purpose.  Therefore  after  the  best  consideration  that  I 
can  give  thesubject,  and  I  have  frequently  turned  it  in  my  mind 
fince  the  case  first  came  before  the  court,  I  am  of  opinion  that 
the  sound  construction  of  the  act  of  parliament  is,  that  if  a  mo- 
tion be  made  to  set  aside  an  award  for  extrinsic  matter,  it  must 
be  made  within  the  time  limited  by  the  act,  namely,  before  the 
epd  of  the  next  tenn :  but  that  an  application  for  an  attachment 
fbx  not  performing  an  award,  may  be  resisted  at  any  time  foe 
defects  appearintv  on  the  face  of  the  award  itself. 

AsHHCHST  J.  I  confessi  have  always  understood  the  distinc- 
tion to  be  that  which  my  Lord  has  adopted  ;  and  I  think  it  has 
been  several  timeslaid  down  in  this  Court sfnce I  have  been  here. 
When  either  party  moves  to  set  aside  an  award  for  matterdehonr 
the  awardytbe  motion  must  be  made  within  the  time  prescribed  by 
thestatote;  but  wherethedefectisapparentontheaward,theob- 
Section  to  it  may  be  taken  at  any  time  when  the  Court  are  called 

upo% 
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upon  to  enforce  il ;  for  it  would  ill  become  the  dignity  of  a  court    1796. 
Df  jastice  to  enforce  by  attacbnienty  for  a  contempt  of  the  " 

Court,  an  instrument  which  on  the  face  of  it  appears  to  be  an  il-     Jf^l]?. 
legal  instrument.     This  seems  'to1>e  a  sensible  distinction,  in-  Gowamb. 
depeodently  of  the  authorities ;  but  the  authorities  ako  seem 
to  establish  it* 

Grose,  J.  Two  difierentthings  are  prayed  by  these  rules;  one 

that  the  award  may  be  set  aside :  the  other  that  an  attachment 

may  be  granted.  With  Tcgard  to  the  first,as  this  wassubmission 

to  arbitration  under  the  statute,  every  thing  that  is  to  be  done 

either  for  the  purpose  of  enforcing  or  setting  aside  the  award, 

most  be  done  under  the  powers  given  by  the  statute.    Now  on 

looking  to  the  act,' it  appears  that  the  Court  have  no  jurisdic** 

tion  to  set  aside  the  award ;  the  words  being  clear  and  explicit, 

that  such  an  application  must  be  made  before  the  end  of  the  term 

Bext  after  the  award  was  made.    But  that  w  no  reason  why  we 

should  grant  an  attachment  for  not  performing  the  award  if  it  be 

bad  on  the  face  of  it,    If  the  party  has  a  right  to  enforce  the 

award,  he  may  bring  his  action,  and  then  the  adverse  party  may 

take  advantage  of  any  pbjectipns  appearing  on  the  award  hj 

pleading  or  demurring ;  and  either  party  may  carry  the  record  to 

another  tribunal  by  writ  of  error.    I  do  not  think  that  this  award 

is  final  for  the  reasons  already  given :  but  even  if  it  be  doubtful 

whether  the  award  be  or  be  not  good,  we  ought  not  to  grant  an 

attachment.  The  distinction  in  Hntckins  v.  Hutehins  is  appli- 

table  to  both  these  rules ;  we  will  not  set  aside  this  award»  nor 

will  we  grrant  an  attachment  for  refusing  to  perform  it 

Lawrence,  J.  If  we  grant  an  attachment,  we  deprive  the 
party  objecting  to  it  of  all  opportunity  of  discussing  its  legality 
her^ifter;  the  attachment  would  be'condusive ;  whereas  if  we 
leave  the  party,  who  wishes  to  enforce  the  award,  to  bring  his 
^tion,  the  legality  of  the  award  may  be  questioned  in  a  superior 
court  on  a  writ  of  error.    Since  the  case  was  first  mentioned,  1 
We  looked  into  the  several  aathorities  in  order  to  see  whether 
the  legality  of  an  award  may  be  questioned  on  a  rule  for  an  at- 
tachment for  not  performing  it ;  and  I  think  that  the  case  in 
Andrews  decides  that  it  may,  for  objections  appearing  on  the 
award  itself.  In  many  cases  the  Court  have  reiiised  to  enquire 
into  the  award  after  the  time  limited  by  the  act,  where  the 
9ward  appeared  to  be  good  on  the  face  of  it:  butl  find  no  case 
coQtrary  to  that  in  Andrtuys^  which  seems  to  mark  out  the  true 
Vueofdistinctioii. 

Per  Curiam^  Both  rules  discharged. 
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Suturdaj,,     Tetherington  and  Another  against  Gouldin<5. 

Uitirragtt*  HTIHE  plaintiffs,  having  held  the  defendant  to  bail  on  u 
defeodaoc*  "^  affidavit  in  aasumpsit,  delivered  a  declaralion  in  trover; 
to  bail  ia     whereupon, 

and  theD  to      Gibbs  obtained  a  rule  calling  on  the  plaintiffs  to  shew  cause 
travel  A  ^^y  ^^  e^^oneratur  should  not  be  entered  on  the  bail-piece. 
plaintiff  Law  now  shewed  cause  against  the  rule ;  and  admitted  that 

Clare  by  if  ^his  were  a  declaration  in  chief  it  would  be  irregi|lar,  bat  said 
tbre^be  b«i"  ^^^  ^^^^  might  be  considered  as  »  declaration  by-the-bye,and 
^ciared  in  that  as  the  plaintiffs  might  declare  in  chief  within  two  tenns 
[«*b'  &  p.  (which  were  not  yet  elapsed)  they  might  now  declare  in  trover, 
aw.  3  Eaat  ^nJ  ilien  there  would  be  no  irregularity. 

Sedper  Curiam :  The  proceedings  are  irregular.    Tie  decla- 
ration in  trover  is  not  a  declaration  by-the-bye ;  and  if  it  were, 
.    it  would  be  irregular,  because  such  a  declaration  cannot  be  dtv 
livered  before  a  declaration  in  chief  (aj. 

Rule  absolote. 

(a)  Vid.  De/ow q.  t.  ▼.  Sirange^  Ante^  6  vol.  158. 


^•i;.  mh.         The  King  against  R.  Carpenter  Smith, 

MjJRSKINE  moved  for  a  criminal  information  against  tlie 
wiiigriiDta  -*-'defendantfor  a  neglect  of  duty  as  a  magistrate  of  Surry 

ririmliiili'  ®"  ^^^  ^^  instant. 

informatioo  Lord  Kenyon,  Ch.  J.  expressed  a  doubt  whether  it  was  Dot 
•fa^erai^  contrary  to  the  practice  of  the  Court  to  grant  an  infiumatioD 
asaintt  a  against  a  magistrate  so  late  in  the  term  that  he  could  not  sheir 
fonmO^  *  cause  against  it  during  the  term,  and  whether  the  applicatios 
A^u^SkB  ®^^ul^  ^^  he  deferred  until  the  next  term :  but  the  officers  q( 
term  (  but  the  Court  certifying  that  such  a  motion  as  the  present  might  be 
miscoDducf  Riadc  at  the  end  of  a  term  for  supposed  misconduct .  during  <i« 
before  the  term,  void  that  the  practice  alluded  to  only  applied  to  cases 
[IS  Eaft,    where  the  fact  complained  of  happened  before  the  commence* 

A  rule  to  shew  cause  was  accordingly  granted. 
But  a  similar  motion  was  immediately  afterwards  refused  in 
JL  V.  Beavis  and  two  other  justices  of  the  peace  in  Devanshiret 
for  supposed  malpractices  on  the  4^A  of  July  last. 


15  THE  Thirty-sex-ehth  Yexr  0*  GEORGE  III.  61 

The  King  against  The  Justices  of  Staffordshire.     1796. 

LEYCESTER  had  obtained  a  rule,  calling  on  the  defend-    jg^^^ 
aots  to  shew  cause  why  a  mandamus  should  not  issue,  com-  Nov.  «8iA« 
nanding"  them  to  receiye  an  appeal,  as  for  the  last  Sessions,  ^^^  ^ 
ig^inst  anorder  of  two  magistrates  for  turning  a  road,  under  the  c.  78  «.  19. 
jtat.  13  tr.  3  e.  78.  $.  19,  which  enables  two  magistrates  in  cer-  J?^"jj^|,^ 
tain  cases  by  an  order  to  divert,  turn,  and  stop  up  highways,  gi  v-  partyg rier- 
ing  anappeal  to  any  person  aggrieved  by  such  order  or  proceed-  ^^S^ 
ing  or  by  the  inclosure  of  ^ny  road  or  highway  to  the  next  Quar-  ^^J^^* 
ter  Sessions  on  giving  ten  days  notice  in  writing  of  such  appeal  to  for  tnniiiic 
the  surveyor  and  party  interested  in  such  inclosure  if  there  be  ^^J^^J^ 
sufficient  time  for  that  purpose ;  if  not  ^such  appeal  to  be  made  Sosiow,  he 
apon  the  like  notice  to  the  next  Quarter  Sessions."   The  order  dLytnotice 
for  taming  the  road  in  question,  which  had  been  made  three  SlJ2).^!5j^ 
weeks  before  the  last  Michaelmas  Sessions,  was  returned  to  SesioiM,  if 
those  Sessions,  in  order  that  it  might  be  confirmed  (a)  on  the  6th  ^^  ^  ^^ 
tX  October:  on  the  nextday,  during  the  same  Sessions,  the  ap-  toappemita 
pellant  moved  to  enter  his  appeal  against  it,  saying  that  he  had  ing  seniooi 
no  n9tice  of  the  order  before  the  Sessions,  and  therefore  had  not  ^J^fj^^^ 
given  the  ten  days  notice  of  appeal  required  by  the  statute :  but  tice.   if 
the  Sessions  refused  to  receive  die  appeal.  tbc'IppTu 

Peremnd  now  shewed  cause  against  the  rule.  In  whatever  iM^hnano 

•  A  i»  •        «  .  .       .  .'T        *    »  1        notice  of 

point  of  View  this  question  m  considered,  there  was  no  ground  to  the  pro. 
receive  the  appeal  at  the  Isst  Sessions,  and  consequently  the  rule  J^J2ir« 
fortberaandamusmustbedischanred.  Either  the  appellant  had  tenda>sbe- 

fore  thf» 

or  had  notnotice  of  the  proceeding  of  which  he  complains  ten  sewion,  he 
days  before  the  last  Sessions.    If  he  bad  (and  he  was  bound  to  *^*^y°^**^ 
take  notice  from  the  time  when  the  old  road  was  stopped  up,  it  thoie  8«%- 
heing  an  act  of  notoriety,)  he  ought  to  have  given  notice  of  ap-  mustVaU 
peal  ten  days  before  the  last  Sessions ;  and  not  having  done  so  |*'"  the  foi- 
the  Sextons  were  not  bound  to  receive  his  appeal.     If  he  were  sions.   a^ 
Bot  bound  to  take  ndtice  of  the  order  and  of  the  turning  of  the  {Jo[^"„nj 
^»d  from  the  actual  turning  of  it,  and  bad  no  other  notice  of  to  take  no- 
the  proceeding  before  the  last  Sessions,he  may  under  the  power  tming  of* 
given  hy  the  act  appeal  to  the  next  Sessions,  on  ffivinff  the  no-  ^^^^  ^^°'» 

*:  .     «  ,        r  «*       .  •  •     r,       .  the  act  of 

tice  required  by  the  act.    But  ni  no  lufitailce  are  the  Sessions  iu  being 
bound  to  receive  an  appeal  unless  the  appellant  has  g^ven  ten  %^' 
^ys  notice  of  appeal.  i2Eiist2i3. 

Per  Curiam.  Tliis  application  for  a  mandamus  is  founded  on  446.*] 
s  supposition  that  the  justices  at  the  last  Sessions  were  guilty  of 
(a)  This  was  now  admitted  to  be  a  oosatorjr  act. 

negligence 
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\796i    iieglig«iice  in  not  receiving  the  appeal ;  but  the  appell 
^  having  given  ten  days  notice  of  appea]  before  the  last  S 

^"J^J^^  had  no  right  to  appeal.  And  he  will  not  fee  prejudiced 
^irs?^^^*'  rule  being  discharged :  because  if  he  had  no  notice  of  t 
ceeding  until  the  last  Sessions,  the  justices  of  the  next  S 
will  be  bound  to  receive  his  appeal  then  on  his  giving 
tice  required  by  the  statute^ 

Rule  disc 


REGULA  GENERALI& 

IT  IS  Ordered,  That,  in  all  cases  where  a  rule  is  obt^ 
shew  cause  why  proceedings  should  not  be  set  aside 
gularity  with  costs,  and  such  nde  is  afterwards  dischai^ 
lierally  without  any  special  direction  upon  the  matter  c 
it  IS  understood  to  be  discharged  tinth  costs  i  and  tli 
rule  muftt  be  drawn  up  accordingly* 

REGULA  GENERALISE 

IT  IS  OrdeHed,  iThat  notwithstanding  the  generad  n 
made  by  this  Court  in  £a«ler  term  SO  Geo.  3^  if  any  | 
in  the  King's  Bench  Prison  shall  hereafter  state  by  affidc 
special  cause  to  the  satisfaction  of  this  Court,  for  having 
ditional  day-rule  or  day-rules  beyond  those  allowed  by  th 
said  rule,  such  additional  rule  or  rules  shall  be  g^ranted  i 
ingly  for  any  day  or  days  ensuing  such  application. 

(a)^iil«,3T.ol.6S4« 

REGULA  GENERALIS. 

IT  IS  Ordered,  That  from  and  after  the  first  day  ( 
term,  upon  erery  affidavit  sworn  in  this  Court  or  bef< 
Judge  or  commissioner  thereof,  and  made  by  two  or  m< 
ponents,  the  names  of  the  several  pcnsons  making  such 
vit  shall  be  written  in  the  jurat ;  and  that  no  affidavit  I 
or  made  use  of  in  any  matter  depending  in  this  Court, 
jurat  of  which  there  shall  be  any  inti^rlineation  or  erasi 
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CASES 

ARGUED  AND  DETERMINED  1797, 


m  TBB 


COURT  OP  KING'S  BENCH, 


IN 


Hilary  Term, 

In  the  Tbir^-seventh  Year  of  the  Reigo  of  George  IIL 
Dos  OQihe  Demise  of  TT  Martin  and  Jones  against 


jrr/^ 


aio • . ^  ^€ .^*  ^-  ;-  »--. 


^IIHIS  was  an  ejectment  to  recover  some  premises  in  Ber* 
•■•  mandsey  in  the  county  otSuny.  On  the  trial  it  appeared  JJ^^JSJ^ 
that  J.  Martin  deceased,  who  was  tenant  for  life  under  a  set-  dera  limit- 
tlement,  with  remainder  in  tail  to  T.  JIfariin  one  of  the  lessors  i^^^^ 
of  the  plaintiff,  had  a  power  of  leasing  the  premises  in  question  g^  ^  ^ 
for  twenty-one  years  in  possession,  without  fine,  and  at  the  best  cceding  bit 
rent;  and  that  in  1779,  he  granted  a  lease  to  Stubbs^  under  ^^^^'^ 
whom  the  defendant  claimed,  for  twenty-one  years,  at  the -an-  ^^'^j 
nual  rent  of  36/. ;  the  premises  being  then  worth  GOLper  ann.  ofconSno- 
That  J,  Martin  received  the  rent  during  his  life  time.    That  ^JUJiS^ 
^er  his  death  which  happened  in  June  itk^  l794,Xiiiie,who  was  nuou^Bitt 
authorised  by  71  Mattin  to  receive  rent  for  him,  received  rent  Miadcr^ 
of  the  defendant  for  him,  and  paid  part  of  it  to  the  executors  JJJl^'* 
of/,  Martin  and  the  rest  to  T.  Martin.    It  was  objected,  on  f«it,  sftw 
the  part  of  the  defendant,  that  admitting  the  lease  in  1779  to  be  ^  ^^mat 

f<vIife,ttliaaadal«iontfaittliedefeiidaDt<iMftaiMf,aiidtlienlwb^^^  t»  4^ 

[Port4?8*  Wina,ne.   IB»^.U1.    1&&F.U1.    8Bsft^MI•   7EMt,l9«. 
"0  fist,  188.] 
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roid,  the  receipt  of  rent  from  the  defendant  by  T.Mari 
ed  a  tenancy  from  year  to  year,  and  that  the  plaintiff  c 
recover,  not  having  given  the  defendant  notice  to  qi 
Baron  H&thamf  who  tried  the  cause,  being  of  that 
nonsuited  the  plaintiff,  with  liberty  for  him  to  nio^ 
aside  the  nonsuit  without  costs,  if  this  Court  should  I 
nion  that  no  notice  was  necessary. 

A  rule  having  been  accordingly  obtained  for  that  pi 
the  last  term, 

Garrow  and  Marry  at  were  now  to  have  shewn  cau8< 
it  But 
Shepherdj  Serjt.  and  ConsL^  contr&,  were  desired  to 
It  may  be  admitted  that  if  T.  Martin^  one  of  the  lessi 
plaintiff,  knowing  his  real  situation,  and  that  the  lease  y 
had  nevertheless  accepted  rent  from  the  defendant,  it  wc 
amounted  to  an  acknowledgment  by  him  that  the  defeni 
his  tenant,  and  consequently  that  he  could  not  have  tui 
out  of  possession,  without  giving  him  notice  to  quit: 
admission  will  not  assist  the  defendant  in  this  case;  bec£ 
so  far  from  T.  JUariin  treating  the  lease  as  a  nullity 
ficst  became  entitled  to  the  estate,  he  was  ignorant  oi 
situation,  and  acted  under  a  mistake  in  supposing  that  i 
was  a  valid  one.  Here  the  lease  was  void  in  its  crea 
tenant  for  life  having  exceeded  his  authority  in  grantin 
no  acceptance  of  rent  by  the  remainder«>man  could  go 
Jenkins  d.  Yate  v.  Churchy  Cowp.  482;  Doe  d.  Simpsoi 
cheTf  DougL  50;  and  Ludford  v.  Barber^  ante  1  vol 
which  last  case  Lord  Mansfield  said,  ^^The  lease  is  so 
that  the  plaintiff  need  not  have  given  notice  in  ejectmen 
the  defendant."  But  though  the  lease  were  void 
capable  of  confirmation  by  the  remainder-^nan  accept] 
it  appears  that  the  latter  received  the  rent  under  a  mist 
tion  that  it  was  due  under  the  lease ;  and  consequently 
agreement  between  the  parties  can  be  implied.  This 
question  arose  in  Goodtiile  d.  Adeane  v.  Prentice^  exc 
Mitchell  J  at  the  Lent  Assizes  in  Surry  1790,  the  facts  < 
case  were  shortly  these ;  Mr.  Campton^  the  husband 
Compton  who  was  seised  of  the  premises,being  copybo 
out  his  wife's  consent  in  1780  granted  a  lease  to  the  d^ 
for  41  years,  at  a  small  rent;  the  husband  received 
wtil'his  deadi  in  1788,  and  afterwards  dt^  dangfiter,  tl 
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of  the  plaintiff  (the  wife  having  died  in  the  husband's  life-time)  *  1797. 
receiyed  rent  to  Lady^dajfy  1780,  not  knowing  of  the  invaliditj 


Dos  dem. 


of  the  lease ;  and  there  Mr.  Justice  Gauld^  who  tried  the  cause,   jS'i^tII^ 
ruled  that  no  notice  was  necessary.  JF**^ 

Lord  Kenton^  Ch.  J.  I  admit  all  the  cases  that  have  been 
cited,  exceptthelastatNisiPrius:  they  only  prove»  what  indeed 
is  admitted  by  the  counsel  for  the  plaintiff  in  this  casCf  thait  a 
lease  made  by  a  tenant'  for  life,  which  is  void  in  its  creation^ 
cannot  be  confirmed  by  the  reversioner :  but  they  do  not  shew 
that  when  such  a  lease  is  abandoned  another  relation  may  not 
subsist  between  landlord  and  tenant,  by  the  one  payingand  tho 
Gtber  receiving  rent.  Here  one  of  the  lessors  of  the  plaintiff  re« 
ceired  rent  by  his  steward  eo  nomine  iu  rent :  if  the  defendant 
had  been  a  trespasser,  no  rent  could  have  become  due ;  it  could 
only  be  paid  as  rent  -under  the  idea  that  the  defendant  was  a 
tenant;  and  if  he  were  a  tenant  the  plaintiff  cannot  recover,  not 
baring  giren  him  notice  to  quit.  It  would  be  extremely  unjust 
tbat  a  tenant  who  occupies  the  land  should,  after  he  has  sown  iU 
be  tamed  out  of  possession  by  an  ejectment;  without  any  notice. 
And  it  was  in  orderto  avoid  so  unjust  a  measure  that  so  long  ago 
as  the  time  of  the  Year  Books  it  was  held  that  a  general  occu- 
pation wasan  occupation  from  year  to  year,  and  that  the  tenant 
conld  not  be  turned  out  of  possession  without  reasonable  notice 
to  quit  (a).  That  rule  has  always  prevailed  since ;  and  in  times 
certainly  as  enlightened  as  those,  we  ought  not  to  depart  from  a 
role  which  was  so  wisely  and  justly  settled.  Therefore  I  am 
clearly  of  opinion,  on  the  authority  of  all  the  cases  that  have 
been  decided,  (except  that  at  Nisi  Prius,  which  perhaps  passed 
without  much  consideration,  and  cannot  be  put  in  the  balance 
^nst  all  the  other  decisions,)  and  on  the  justice  and  conve* 
nience  of  the  case,  that  this  rule  must  be  discharged. 

AsBHURST,J.  It  is  cleat  that  the  lease  which  was  void  could 
iHit  be  confirmed  by  the  reversioner.  It  is  also  clear  that  the 
revenioQer  received  rent,  as  rent,  after  his  title  accrued ;  and 
by  accepting  the  rent  he  acknowledged  the  defendant  to  be 
his  tenant  ftom  year  to  year.  • 

p«05B,J.  The  question  is,  whether  there  was  or  was  not  any 
evidence  of  a  tenancy  between  one  of  the  lessors  of  the  plaintiff 
and  die  defendant.  Itbeingadmittedthat  theleasewas  void,the 
defendant  was  not  tenant  under  that  lease.    But  the  plaintiff 

Vol.  Vn.  G  received 
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1787.    received  rent  of  the  defendant ;  and  from  tbat  piomeni 
mjtted  tfiat  the  defendant  w^b  a  tenant  to  bim  of  aome 


matuf '  ^^  ^^  ^^^^  teumcy  appearing  here,  the  defendant  i 

«|f oM    considered  aa  tenant  irom  year  to  y  e^r*    The  oonaequei 

'   ^'^*   contrary  decision  would  be  that,  though  the  defendant  h 

tinned  to  occupy  this  estate  for  twenty  yeai^  without  ao 

lease,  the  plaintiff  might  equally  hare  .deme4  that  the  de 

|v:as  his  tenant 

JLawreuce,  J.  Jf  tbe  defendant  were  not  a  tenant^  J 
{ifiye  been  a  trespasser,  and  so  hem^st  have  continued  ii 
liemaiiied  on  the  |uremis€fs  for  any  nipmber  of  yean  : 
plaintiff  hasy  by  his  own  ^ct,  admitted  the  defendant  U 
tentuaty  and  cannot  th^emefore  now  consider  hiin  as  a  trei 
It  has  been  said  however  thc^t  the  plaintiff  was  ignorai 
title  w|ien  he  received  this  rent :  but  he  was  bound  to  }l 
c^YH^  title ;  and  he  CEumOt  be  permiitted  jto  avail  himse 
Ignorance  to  thepr^ijudice  of  the  defendant,  and  to  say  I 
cause  he  did  not  examine  his  own  title,he  may  eonsidei 
JFendant  as  a  trespasser,  and  turn  him  out  of  possession 
liotice.  And  if  this  is  to  be  determu[ied  on  the  reasoi 
thing,  it  is  much  more  reasonable  that  the^laintiff,  wfa 
to  have  looked  into  his  title,  should  be  bound  by  his  < 
than  that  the  defendant  should  be  tijui^d  out  of  pcmessu 
put  any  notice,  n^c^ly  op  account  of  the  supposed  ig\ 
of  tl^e  plaintiff. 

Rule  disc 


Wedneida  KnIGHT  OgaiilSt  HaLSEY, 

Jan.fbtiu  f  Hit  HIS  was  an  action  by  the  plaintiff  as  tbeoccu] 
ByUwhops  -jL  certain  close  in  the  parish  and  rectory  of  Famham 
•biei^ter  ^^^  defendant,  the  farmer  of  the  tithe  of  hops  withm  it 
they  are  -  for  not  taking  away  the  tithe  which  was  duly  set  ou] 
from  the  ^  plaintiff*  *  The  second  count, stated  that  the  plaintiff 
■edtiMhat^  the  tithe  according  to  the  usage  and  manner  of  tithi 
acosfmnto'there.  ^^  The  plaintiff's  witnesses  proved  at  the  trial,  thi 
tubeof  A®  rows  of  hops  were  unequal,  as  they  were  in  the  pre 
the?  ^ik  t  's^c^^^Cy  ^^  tithe,  as  far  back  as  living  memory  reach 
iiiii,  where  been  set  out  in  this  parish  (except  where  a  composition  h 
vne^air'^  paid,  yf^hich  in  general  had  been  the  case,)  by  the  tenUi  1 
icaTing  the  binds  being  left  uncut  and  the  poles  standing ;  and  the : 

binds  nncat  .  ■»       .  »  9 ' 

and  the  pol«s  Kaadiiif ,  caiiaot  be  fopported* 
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of  sereral  old  peoplet  noir  dead,  was  given  in  evidence  to  that    1797*    ^ 
effect    That  accordijig  to  that  rule  die  tithes  had  been  set  ou^  ^ 
ID  the  instance  in  questiuDy  and  even  vith  peculiar  advantage  to     Mgaitui 
the  de^Q^ot  in  t^e  manner  of  doing  it.    And  that  proper  no«  Ualsby. 
tice  b^d  been  given  to  the  defendant  who  bad  neglected  to 
take  d^  tithe  away. 

If  ^^dilion  to  tUs  were  read  copies  of  the  proceedings  in  a 
ouf^  of  C%i((y  V.  Reemss  in  the  court  of  ETCbequer,  wi^h  the 
decres  the^feon.  Front  these  it  appeared  that  abQl  was  filediQi 
Hfir^ffitfifiM  temoy,,  1686,  by  ^siii  CAi^Qf,  the  widow  and  execu* 
tm  #  P»  C^lh  ^Sfi^  ^*  BeeDef^  an  occupier  within  tb^ 
^YfatB^i^tio^i^p^j^^  oif  ^^^amiofl^piiaying  aft  account  against 
^^^W^lui^n^«l?to«|the  tii^of  his  l^ops  according  to^. 
^  <V4^%  ^i^,  W^  ^^klW^  alleged  to  be  tbit  the  occupier 
9tu#is(ft  9ut  e^erji^eff^  rmp  a$;  kiU  iifhqp9^%oiihiml  anyfrau^ 

ftl^  fundtl^  defes^a^t  Vy  his  ai^s^er,  admitted  tj^  custom  to 
b^  fo,s|^  ^  oTery  ten^h  h^llybut  alleged  that  the  custom  al^ 
▼^%^CK:)tpWi^i'l9.<^tthe  tittle  hill  at  the  same  timewilh, 
^  9111%-  ifnd  to  strip  the  binds  an^  hops  fto^  off  the  poIes»^ 
^  %  ^m  V9^  such  tenth  hiUL  fi;om  whence  the  fiinnec 
was  to  remove  themin  a  convenient  time,  and  pick  them  else- 
wlber^  The  a^wers  of  certain  witnesses  to  interrogatoi;ie8, 
tpi^el^ng  disfimnner  and  usage  of  taluDg  the  tithe,  were  al^o 
Tead;  some  of  tbem  stated  it  to  be  to  set  out  the  tenth  row,  and 
if  theif^  weir^  odd  hiUs,  then  the  same  were  to.  be  si^t  out  by 
^very  t^th  hitt;  others  stated  it  to  be  the  tenth  rojsr,  and  where 
the  rows  y^*^  t^  equal,  by  the  tenth  hill ;  aljl  agreed  that  the 
kinds  were  to  be  left  uncut,  and  that  the  impropriator  after- 
mo^  cut,  gathered  ai^d  picked  the  hops  ou  the  land  within 
a  oonTei^i^ii^  tim^.  The  ^Qtd  decree  was  given  in  ZV.  1687 ; 
irhersif^  it  is  #t^4  that,  <<  it  fnlly  appfearing  to  the  Court 
f  4at^  cnfstop^  usage,  or  practice  of  piling  tith/e  hops  in 
^  4e  parish  of  jfi'qrMkmf  in  tbe  county  of  Surretff  for  above 
^  si^  I?ars  past,  h/eith  been  t^t  the  impropriator  or  his  lessee 
**  l^  \^A  for  tbeir  tithe  the  tenth  row  wbeo^  equal,  or  else 
^  ibjf  te^t^  lull ;  that  tjoie  same  have  been  left  standing  with  the 
**  hop  \mf)/^  uncut,  and  that  the  imp^priatocs,  &c  have  al- 
^  ways  ha4  oonvenient  time  to  come  and  cut  tbe  said  bind«| 
'^  and  pick  the  hops  upon  the  grounds :  and  it  further  appear^ 

G  2  •*  *"« 
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1797.  ^^  ing  to  the  Court,  that  if  the  owners  of  the  hops  shoi 
— — —  "  down  the  poles  and  cut  the  binds  of  the  said  tithe  ho 
ia&^  *^  ^^y  ^^^  ^^^^^  ^^^y  ^!^  ^i^he  of  hops  would  be'  mud 
Halmey.  *i  diced  and  made  Worth  little  or  nothing,  it  being  the 
<^  of  hops  to  be  spoiled  if  they  lie  twenty-four  houu 
**  ground  before  they  are  picked,  and  it  being  impossibl 
^  impropriators,  &c.  to  have  persons  to  pick  the  tithe 
^  the  whole  parish,  who  generally  pick  together,  ai 
^  very  great  quantities,  before  they  are  spoiled^  in  < 
^  parishioners  should  cut  the  binds  of  the  tithe  hops  wl 
^  cut  the  other  nine  parts;  which  custom^usage  and  pre 
^  Court  declares  to  be  reasoHcUfleandfitiing  to  be  obiervt 
**  case  there  was  not  any  such  usage,  the  Court  beingof 
^  and  so  declaring  that  tithe  hops  should  not  be  paid 
*^  vit,  the  tenth  part  of  the  whole  after  picking/'  Th 
then  proceeded  to  enjoin  the  defendant  to  account, 
Aaying  set  out  his  tithe  according  to  the  usage.  The  d< 
in  the  present  case  called  no  witnesses,  and  the  jury  ga^ 
diet  for  the  plaintiff  with  Is.  damages;  adding  that  they 
Aemselvea  bound  by  the  evidence  to  find  for  the  plaii 
that  they  could  not  approve  of  the  mode  of  tithing  b 
tenth  hill. 

'  A  irule  wa$  obtained  in  the  last  term  calling  on  the 
to  shew  cause  why  the  verdict  should  not  be  set  aside  ai 
trial  had;  against  which 

^'  ShepherdJSeijUAdamfLaweSf^ndBarroWtnow  shewc 

Thelegalityof  the  verdict  is  questioned  on  theground,t 

having  been  introduced  into  cultivation  in  this  country  Ic 

the  time  of  legal  memory,  there  can  be  no  legal  commei 

of  the  custom  set  up  by  the  plaintiff.    It  is  uncertain  wl 

{  were  first  introduced ;  some  books  say  in  the  time  o 

I  Elizabeth  ;hnt  that  must  be  a  mistake,  for  the  stat  5  ^ 

c.  6.,  takes  notice  of  the  hop  as  a  plant  then  in  cultivatu 

how  much  earlier  it  was  planted  here  does  not  appes 

\  admitthig  it  to  have  been  then  recently  brought  into 

\  some  of  the  ciAes  seem  to  intimate  (a),  yet  that  being  be 

restraininganddisablingstatutesof  the  1st  and  19th  of  J 

^  custom  which  has  so  long  prevailed  in  this  parish  may  hai 

its  rise  from  a  real  composition,  of  which  no  other  e  vide 

<a)  Vid,  £tm^  79.  and  other  csiet  hereafter  cttc& 
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now  be  given  than  the  imge,  idiich  is  sufficient.    2  Pn  TTmi.    1797. 
573.  In  Jaeksan  v.  Walker  andoCheTs(a),  upon  a  question  whe- 


ther die  Ficar  or  impropriator  was  entitled  to  the  tithe  of  hops   ^^^ 
in  fields  and  open  places  in  the  parish  of /VimAasiy  which  the  Hai.»y. 
Wear  claimed  as  small  tithes,  Lord  Ch.B.iSi(:yiiJier obsenred  that 
the  endowment  of  vicarages  had,  in  genend,  if  not  altogether, 
been  since  the  time  of  legal  memory ;  that  many  of  them  were 
lost  and  could  only  be  i»t>yed  by  usage ;  and  it  would  be  unrea- 
sonable to  expect  proof  of  a  descriptive  right.    So  here,  the 
same  woH  of  evidence  will  support  the  presumption  of  a  real 
composition ;  for  the  witnesses  who  were  examined  in  this  case 
carried  the  usage  as  far  back  as  living  testimony  generally  goes; 
and  the  other  evidence  of  the  declarations  of  persons  dead  fills 
up  die  chasm  between  that  period  and  the  case  of  CkUty  v. 
ReeneB  in  1687 ;  by  the  decree  in  that  case  the  same  usage  is 
stated  to  hare  been  proved  to  exist  for  at  least  sixty  years  then 
past;  and  the  existence  and  l^;ality  of  itwere  thereby  expressly 
established.    And  as  it  is  admitted  on  all  hands  that  hops  are 
of  novel  introduction,  there  could  not  have  been  any  parti- 
cular mode  of  setting  them  out  required  by  the  common  law  ; 
and  none  having  been  pointed  out  by  statute,  it  must  rest  upon 
usage  ^alone,  either  such  as  had  prevailed  for  forty  years  ante- 
cedent to  the  Stat.  2^8  Ed.  6.  c,  13.,  and  thereby  legalized 
if  the  plant  had. been  cultivated  so  long,  or  for  any  period 
prior  to  the  13th  £&:.,  and  therefore  referable  to  and  evidence 
of  a  real  composition.    In  the  case  of  Crouck  v.  Riidem  (6), 
a  prohibition  was  denied  upon  a  libel  in  the  Ecclesiastical 
Court  for  the  tithe  of  hops,  upon  a  suggestion  of  a  prescriptive 
modus  to  pay  so  much  in  lieu  of  the  tithe :  the  Court  saying 
that  they  would  take  notice  that  hops  were  not  of  so  ancient 
a  growth :  but  here  it  is  not  claimed  as  a  prescriptive  right  to 
set  them  out  in  this  manner.    And  it  is  observable  that  Twys^ 
des,  J^  who  was  considered  to  be  peculiarly  conversant  in  this 
branch  of  the  law,  said  in  that  and  in  another  case  in  the  same 
book  (c),  that  it  was  then  a  question  how  hops  should  be  tithed, 
whether  by  the  hill,  the  pole,  or  the  bushel  or  measure.    The 
caaeotCkiiiy  v.  Reeves  (<f),  which  wasdetermined  afterwards,  is 
the  more  to  be  relied  on,  because  what  is  now  contended  by 
the  occupier  to  be  the  custom  vfas  then  insisted  upon  by  the 

(«)  Exch^qiier,  JTiy,  lT8h  (h)  \  Sid.  443, 

(€}ik883.  id)  JnU,9t. 

impropriator, 
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1797.    impropriator,  who  cftnnot  be  mpposcfd  tolmve  claimed  h«ng)il 
•"""■"*"  in  a  lessbeneficial  te(iiiierCliaA'lielfa«eiititledto.  AstotfiecMe 

J^Im  of  KithardGeer.  Perch  finiiieExeheqTtef,May^l70i{d^^ 
BAun.  1^31  filed  ftgttiiist  an  t>cciipier  for  not  setting  mi  fte  MHskUte 
pari  A  oiOrptngtcn^  in  £eiif,  and  ^Im  account,'lv%tere  Ae€oait 
f)y  iheir  decree  derlftred  Aat  tbe  metbod  insisted  on  by  fte 
defendant  for^ttWa'^rit  hktttbe  6fbd^,1t^  s^pingflietriBdi 
from  the  pol^s  an^  TeaVmg  ^dr6  same  fti  IMie  %tea^  beMk« 
fire  li6ps'8(re  pii«ked-aina ^tMlitSd,  was niflMt  «i|pi>6d #efliii|f ^Ml^ 
the  rithe  df  Ms  bd{^,  Mt  ^(bM  flte  bopK  oii|;lrl  f6  be  fiitked 
and  gtitfaer^a  fWrrti  tbebindbcir<n<e  the  sMie^ine^tilMtaUift:  Ae 
only  matf  er  in  )f  dd^cM  tbare,  wttb -i^99pMtf6  tbebbpa^  was  Ae 
manner  of  setfhijf  <wt«fe<ffl!e?ft  tfrtrt  p^tfcuM^Mi*^  Orp^ 
ton:  tiftd  sb  fih*4be jMgfnedt'^Ihe CkhiVt fe«i^  i^dA 

fjf tJirWtog  *<hfe  bind  hnd  *!eavin2r  ft  tih  tire  gtduii^  AMdMK^ 
doftbfy  ttpon^lne  •petlsAaote  fiiMii^  iX  4M  ^dMMiodftj^  Mi^tn 
Wotdd  "aooti  d^cay  aflfer  it  Van  "scft^red  fMte  Ike  "^tMMt^  YMl 
Vliei%:  butbey6ndifhiit4l]fedeef(^6'cablfOtbet;dfM  te  t^lii^ 

-tititfaoriey,  being  (^frajMllci^.  TtreVhctsin^ete^^fSJetot. 
Vhmdlerj  tntbe  !Er::(cb^qtier,  JWn^.  17S0»  wei^  diA9Mft  ftool 
ftose  in  tbe  present  case;  for  thel^fli^bnid^as  cut  aind  left oa 
Ibe  gffottnd  for  tbe  impropiiatcAr'tb  ^ick :  it  %  true  tbift  1i  die 
decree  tbe  €ourt  dedafed,  act^drdingto  wbat  #as  supposed  fb 
^9i^e  been  decreed 'ia  'CftMy  t.  .Beei?^^  (ft),  /Atff  A<{)M^MreiiM 
HihMbkHtttheywerepkk^yttndoughit^b&pmdinkiMtj/t^ 
'htehelfinz^evtBtp  tenth  bushel  (yf ike  wholeqfibrpi^^  9a!titk 
'etident  npon  referring  to  tbe  decree  itaelf,  tbat  tbat  #as  a  n6a^ 
%ake^  and  that  the  case  of  CIHUy  v.  ifeeoet  is  nmreported  id 
tbe  note  in  jBunhnry  20,  Then  came  tbe  ease  of  Wdkak  r, 
Tyets  (c),  whicb  was  ultimately  decided  la  the  House  df  Lords 

(k)  Tilery  wsia  prior  case  of  6m,  ividow,  ▼.  Fereftf  in  Jf«  10  W.  S.  wkoratte 
partiM  io  iDtereft  were  the  larae  as  io  the  other  case  of*  tbe  same  name,  Rkkmii 
Gm  being  tbe  administrator  of  Gm,  widow.  It  was  a  bill  by  the  farmer  of  tbe 
tltlie  of  tbe  rectory  of  OrpUt^mi^  in  Kmi^  against  an  occupier,  for  not  settiig  Ml 
(amongst othen)  bis  tithe  of  hops;  Tlie  court  of  ETcheqner  decieed,  that  tbe 
'  custom  insisted  on  by  the  defendant  of  paying  IO««jMr  acre  fortbe  tithe  of  bis  bo|M 
la  a  void  custom,  not  warranted  by  law,  and  therefore  tbat  tbe  defendant  ought  ta 
ficcouot  for  bis  tithe  for  tbe  time  specified,  according  to  the  Talue  of  tbo  tenth  part 
'Of  the  hops  when  the  same  were  pulled  from  the  blod  or  stem,  at  which  tisietbe 
tenth  part  b  severable  from  tbe  nine  parts,  and  the  tithes  by  law  pavable.— Botk 
thete  cases  jire  cited  from  the  decrees*    Vid.  8.  Fin.  Abr.  5S5.  S.  C; 

(»)  The  decree  of  BUn  v.  ChmOer^  from  whence .  this  was  qndted  at  tbe  Bar, 
Is  stat^  to  be  made  upon  reading  the  decree  in  OkUtjf  ▼•  Jteevet^  and  also  the  de- 
crees io  the  two  before-meutioBed  cases  of  Qee  ▼.  P«rcA,    Vid.  8  /^m.  JOr.bS^ 

(c)  6  Bro.  P,  Ob  99.    3  Bum's  Eccl.  L.  450. 

in 
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10  1798,  wbereitWM  hdd  that  Ae tiAe on^ht  tobesetonC     1797. 

^ftei-  Ae  hopts  were  picked  from  tfce  stem :  there  the  q^pethiit .- 

had  set  oiit  the  tithe  of  hk  hope  by  every  tenth  hUJ,  wetwij^  'J"" 
Ae  bmds  from  the  soil  and  leaving  them  on  the  poles ;  and  it  fliusn* 
was  h#ld  th^  this  manner  of  setting  them*  out  was  not  good, 
but  that  the  hops  ought  to  be  picked  from  the  binds  before  they 
are  titheable.  Bat  this  was  not  a  general  declaration  of  the  law. 
respectingthe  manner  of  tithing  hops,  but  a  judgment  referable 
to  die  particiilar  cdse;  for  it  appears  by  the  report  in  Bra.  P.  €• 
thattbegeneral  costom  in  the  parishes  of«lftcik^AaaiandJDorAtii^ 
where  the  cause  arose,  was  to  set  forth  the  tithe  by  every  tenth' 
measure  after  the  hops  were  picked :  and  previous  to  the  time- 
when  the  dispute  arose,  not  only  all  the  other  occupiers,  but  the 
appellant  himself  had  set  forth  his  tithes  in  that  manner;  and 
therefore  he  was  estopped  from  insistinguponanyotbermannerof 
setting  out  die  tithes.   But  even  if  that  case  be  taken  as  dedara* 
toiy  of  the  general  rule  with  respect  to  tithing  hcfps^  yet  it  can 
only  apply  to  cases  where  no  custom  exists  of  setting  them  out 
in  a  different  manner,  as  in  this  case.    Nor  is  there  any  thing 
nnreasbnable  in  this  custom;  for,  generally  speaking,  any  thing 
which  is  of  the  growth  of  the  earth  is  titheable  as  soon  as  it  is 
severed  from  the  ground ;  and  it  is  only  necessary  then  for  the 
occttpier  to  separate  die  tenA  part  from  the  other  nine  parte, 
which  is  already  done  here  by  Ae  manner  of  planting ;  and  the 
dot  cnttbg  the  bind  is  for  the  benefit  of  the  rector^  because  of 
Ae  perishable  quality  of  the  flower,  if  it  be  not  gathered  soon 
after  die  plant  is  severed  from  the  grodbd.    But  it  would  be 
reiy  hatd,if  becailte  it  had  been  determined  that,for  the  benefit 
of  the  rector,  it  should  not  be  severed  and  left  on  the  ground, 
t&erefofe  he  was  entitled  to  derive  the  advantage  of  the  whole 
Uboarof Aecnltivator.  It isstated in3 BunCs Eee.L.MS* that 
^oodwhentitheable,is  s^toui^ while  standing,by  the  tenth  acre, 
P^or  perch,  or,  when  cut  down,  by  the  tenth  faggot,  fitc«  a^  die 
ooatom  has  been ;  whichf  shews  that  such  a  custom  may  be  good. 
So  gtasi  ig  ^^]j  titheable  after  it  is  made  into  hay,  by  custom, 
for  die  tidie  is  due  of  common  right  as  soon  as  it  is  severed  and 
divided  mlo  grass  cocks.    lb.  427,  42a    By  1  Lean,  99.it 
«hoald  seem  that  a  cuMom  to  set  out  the  tenth  land  Of  com 
i^oamg  from  the  church,  in  lien  of  all  tithes  of  com,  may  be 
good ;  though  if  the  occupier  in  fraud  of  the  custom,  neglect  to 
inanare  or  cultivate  the  tenth  land  in  a  proper  manner,  the 

rector 
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1797.    rector  will  be  entitled  to  take  his  tithe  as  at  a  common  law.  Bnl 
-  even  at  common  law,  com  is  titheable  as  soon  as  it  is  serered  and 

^^^   set  out  in  sheaves;  and  the  taking  the  tithe  when  set  out  in 

^AL»mr.  shocks  is  by  Custom.    Now  the  custom  in  question  seems  so  fai 

beneficial  to  the  rector,  that  he  may  take  his  tithe  when  mosl 

convenient  and  beneficial  to  himself ;  and  possibly  be  may  also 

be  entitled  to  the  bind  as  well  as  the  flower. 

Lord  Kenyou,  Cb.  J.  As  this  is  a  question  of  great  impor- 
tance, not  only  to  the  parties  concerned  in  this  cause,  but  also  U 
the  public,  it  is  right  that  it  should  be  settled  at  once.  Whethei 
tithes  be  or  be  not  a  proper  mode  of  providing  for  a  numerooi 
class  of  persons  of  great  respectability,  the  clergy,  )  will  no 
presume  to  say :  It  is  sufficient  for  us  in  a  court  of  law,  that  thh 
is  the  mode  established  by  the  laws  of  the  country.  It  has  bet\ 
said  in  the  argument  of  this  case,  that  the  manner  of  tfthiog.oi 
which  the  plaintiff*  insists,  is  not  only  the  most  convenient,  bu 
that  it  is  the  only  one  in  which  justice  can  be  administered  t 
all  the  parties :  but  that  is  contradicted  by  the  jury  in  thi 
case;  for  though  in  general  it  is  supposed  that  the  opinions o 
laymen  are  not  favourable  to  the  rights  of  the  qlergy,  the  juor 
who  tried  this  cause  said,  in  express  terms,  that  the  mode  of  tith 
ing  relied  on  by  the  plaintiff,  would  be  open  to  much  injustice 
I  never  before  heard  any  objection  made  to  the  case  of  Waiten  i 
.  Tyers.  We  need  not  now  inquire  whether  that  case  wereo 
were  not  rightly  decided ;  it  is  suificient  to  say  lliat  the  decre 
made  by  the  Court  of  Exchequer  was  affirmed  in  the  House  c 
Lords ;  but  if  we  were  to  canvass  the  propriety  of  that  detei 
mination,  my  opinion  would  coincide  with  it;  and  it  was  ther 
held,  that  hops  ought  to  be  picked  and  gathered  from  the  bind 
before  they  are  titheable.  But  it  has  been  contended,  that  thoug 
such  be  the  common  law  mode  of  tithing  hops,  the  usage  in  tbi 
parish  difiering  from  it  is  good  in  point  of  law.  In  order  1 
prove  this  some  cases  have  been  cited,  and,  among  the  rest,  on 
relating  to  the  tithes  of  corn,  where  it  was  said  that  the  tenth  pn 
of  the  land  should  be  set  out  for  the  tithes :  but  by  reading  to  tl 
end  of  that  case,  it  appears  that  such  a  custom  cannot  prevai 
for  Wray^  Cb.  J.  there  said,  that  the  custom  was  against  reaso 
and  so  void  (a).  That  there  may  be  a  particular  modeof  tid 
ing  inparticttlarparishes,  a  modus  decimandi,  is  perfectly  cleai 

(a)tLtfOfi.99*    8P.yFmi.569. 
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but  the  piainliff's  counsel  cannot  state  one  single  case  where  a     1797. 
custcHu  has  been  held  to  be  good  by  which  die  party  paying 


tithes  can  be  excused  paying  a  part  only  of  the  tithe  and  substi-    ^J^ 
tuting  nothing  else  in  lieu  of  the  remainder.    There  may  be  a  Hamet. 
cnstom  to  pay  less  than  the  whole  tithe,  where  the  person  paying 
does  something  in  lieu  of  and  as  a.  compensation  to  the  parson  for 
the  rest;  as  in  the  instance  of  com.  By  coounon  law  the  tithe  of 
com  is  payable  in  sheaves  and  not  in  shocks ;  but  if  the  farmer 
adds  his  own  labour  and  takes  care  of  it  until  it  is  ihade  into  \^*      * 
ahocksyhe  may  by  custom  be  excused  by  payingonly  an  eleventh 
or  twelfth  part  of  the  corn ;  but  in  such  cases  the  labour  of  the 
farmer  added  to  the  quantum  of  the  tithe  taken  is  considered  to 
be  an  equivalent  for  the  full  tithes.    But  in  no  case  whatever 
can  the  farmer  be  excused  by  paying  a  part  for  the  whole  of 
the  tithes  where  he  does  or  pays  nothing  in  lieu  of  the  rest.   In 
the  case  of  hops,  it  was  determined  in  Walton  v.  Tyret,  that  a 
tenth  part  of  the  hops,  after  it  is  severed  from  the  binds,  is  to  be 
paid  to  the  owner  of  the  tithes.    But  it  is  now  said  that  the  hops 
are  not  ,to  undorgo  that  process  before  the  tithes  are  payable, 
for  that  it  is  sufficient  for  the  farmer  to  set  out  the  tenth  row,  or 
the  tenth  hill,  before  the  hops  are  gathered.    Now,  indepen* 
dently  of  the  above  decision,  and  considering  only  the  conve- 
nience and  justice  of  the  case,  the  propriety  of  that  mode  of 
tithing  may  well  be  doubted.  Hops  require  mudi  care  and  cul- 
tivation ;  and  if  it  were  sufficient  for  the  former  to  set  out  a 
tenth  row,  or  tenth  hill,  perhaps  the  whole  would  not  be,  culti- 
vated in  the  same  way,  and  less  care  would  be  bestowed  on  the 
tenth  row  than  on  the  other  nine.    Then  it  was  argued  that  the 
tithe  owner  did  not  even  know  the  extent  of  his  own  rights,  for 
that  he  was  entitled  to  the  ten^h  bind  as  well  as  to  the  tenth  part 
of  the  hops.  But  in  the  case  above  mentioned  of  Watienr.  Tyre 
the  contrary  was  determined ;  and  this  bears  some  analogy  to 
the  case  of  hay  and  clover :  the  tithe  of  hay  is  a  great  tithe ; 
thatof  clover  seed  is  a  small  tithe ;  and  some  years  ago  a  dispute 
(a)  arose  between  the  impropriator  and  the  vicar  respecting 
some  clover  that  was  left  for  seed,  the  rector  claiming  the  clo- 
ver with  the  stalks;  but  the  Court  of  Exchequer  was  of  opinion 
that  the  rector  was  not  entitled  to  the  stalks,  and  that  the  vicar 
was  entitled  to  the  tithe  of  the  clover  seed  as  a  small  tithe.  The 
only  ground  that  could  raise  the  possibility  of  adoubtin  this  case 

is,  that  there  may  have  been  a  real  composition  in  the  parish 
(•)  Yid.  fTam  t.  PiUn,  Cm.  m* 

prior 
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ITST*     |9Mdlr  to  iH  tb^tnimng  iLnd  disabling  statutes;  but  no  eviden 
df  iudi  a  comgiDsiiioH  appeal.    A  real  edmposition  for  all  sm 

4^t^    titiies  in  tb^  parisb  may  be  extended  to  hops  u  well  as  to  od 

BA£tBt.  Oxkill  tidiiei.    And  tboogch  no  written  instrament  can  be  pi 

doced^  sbeiHiig  th^  ag^reement,  every  fav  ourable  intendmeD 

iiitide  in  these  c«i^y  #here  the  facts  warrant  such  an  inten 

Aettt.    Bttt  if  this  #ere  arn  agreement  to  pay  a  part  only  of  I 

filing  ifa^f,  it  (iatin($t  be  supported  as  a  composition :  there  mi 

h&  a  <piid  pro  qtio,  i^hicfa  tbe  party  may  be  able  to  describe 

<be  C6urt  In  the  Ease  cited  fi^  ^Strfirr/fityMr.  J.  Twisden  sa 

ft  was  not  then  settled  whether  hops  were  titheable  by  the  h 

W  pdll,  of  ^  btiiAd :  but  thM  bds  b^en  since  settled^  and 

are  noi^  efiabl^d  to  di^dare  what  th6  law  is  on  this  subjec 

HAd  oite  pit^  of. that  dase  is  of  importaric*^  as  applicable  to  t 

fFresent,  for  there  it  i4^s  sMid  by  the  Coort,  that  there  could  i 

Be  any  ctist6m  r^pectihg*  hops,  because  they  were  of  a  mode 

fiiti^dtictton ;  so  thtlt  th^n^  cdtknot  be  a  modtis  decunandi  i 

Bops  oiily.    I  atn  therefore  dearly  of  opinion^  that  tbe  verdi 

^ten  ftt  the  phdiltffFnifi^t  be  at  aftide,  and  that  a  iie#  tri 

ihusl  be  granted,  in  ofd^r  filtft  be  may  hare  an  opfoHaiify 

pl(^tritig(if  he  can)  A  real  cdiiipbsftioH:  the  evidenci^  g^i^^o  ^ 

Ihe^bmter  tfi^l,  is  not  saflfoi^iM  t6  f^pel  the  comtnoa  law  ri^l 

whi«ih  Bl  in  fUvouf  of  the  defendant. 

Asttmftr^  J.  d«tl«red  bitM^If  cff  ttle  «ame  opiftiioti. 

Gftosti  t.  The  g^ronnd  df  the  t^rdiet  is,  that  the  piaiatiff  h 

set  Mt  <he  tithea  aecordiilg  to  hiW :  it  appears  by  the  evideni 

gireil,  Aat  he  set  Aeiti  otit  by  tbe  teilth  htll,  ^nd  the  (taction  i 

WhedierthlU  be  dr  be  not  the  l^gbl  liiethod  of  setting  out  tl 

fithes  of  hops  ^  fbr  unl^fts  it  be»  the  adion  cannot  he  iMdotiiiiiei 

Kow  it  wa#  decide  ib  TTd/f on  r.  Tyes,  that  this  was  not  tl 

legal  fAode  ef  sd^tting  oaf  tithes,  bat  that  the  oivlret  of  the  tidi< 

is  entitled  to  l!b«  t«inth  part  aftdt  the  hop^  are  serered  from  tl 

binds.    Tb^n  it  was  argued  that  whateret  may  be  the  mode  ( 

tithing  hops  In  general,  some  teal  composition  may  be  inferre< 

But  the  v^ry  thing  contended  fot  by  the  plaintiff  is  illegal ;  k 

insists  on  a  custom  to  pay  a  part,  instead  of  the  whole,  ofth 

thing.    Taking  the  hope  after  they  are  picked  and  meabnred  i 

mnch  more  betioflclal  to  the  owner  of  the  tithes  than  takioj 

them  by  Ao  hill  or  row :  then  the  qoestioncomesto  this,  whethc 

wo  are  to  infer  an  agreeittent  between  him  and  the  growers  c 

lops,  that  be  shall  accept  the  thing  in  a  less  beneficial  stat 

thai 
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^m'MMt  hi  whicli  be  m  by  law  enttthd  to  hiBVt  ft  Wftliolil  thjr    IfM. 
tomp^Mi^cfn.    We  eouM  not  infer  raeb  an  ngreem^tf  etM 


ff  the  itititxliicttoh  of  hops  into  tbis  eomtiy  bad  Been  mertf  ^^" 
ancient.  The  case  of  CIdity  r.  Reetfes^  has  been  refeitM  t6  Ui  &ai 
rapport  of  this  asage :  but  it  must  be  recollected  that  that  castf 
was  determined  in  1686,  and  that  the  case  of  WojUm  r.  Tyrei 
which  is  contrary  to  it,  did  not  happen  tOl  long  afterwards^  in 
die  year  1763 ;  and  the  reasons  given  in  support  of  that  case 
de«erre  great  attention,  <*  that  the  mode  of  setting  oot  the  tithe 
of  bops  by  measure,  after  they  are  picked  from  the  bind  or  sten^ 
is  the  fairest  and  most  equal  method,  and  liable  to  the  least  in* 
cooFenience :  whereas  the  method  of  tithing  by  ereiy  tenth 
hill  is  liable  to  great  fraud  ;**  and  tKe  determination  in  that  cflise 
Wi8  confirmed  b jthe  Howe  of  Lords.  Therefore  as  the  plain- 
tiffhas  not  proved  that  which  it  was  necessary  for  him  to  ptove^ 
Sftittdy,  Aat  be  had  set  out  the  tithes  regularly  and  accordmg 
tohiw,  he  cannot  retain  thn  verdict 

LAwteirciR,  J.  If  this  case  goes  down  to  trfid  again,  It  ma^ 
be  material  fol*  the  plainitiflriB  counsel  to  considerlwo  of  the  case* 
that  have  been  cited,  to  shew  that  the  ettadom  to  takl^  Ae  tithes 
in  theway  contended  for  by  the  plaintiff  is  a  good  custotn  ift 
point  of  law.  To  the  one,  diat  the  tenth  part  Of  the  com  whdk 
growing  on  the  land  might  be  set  out  as  the  tithes,  Ld.  Kifnfffk 
has  already  given  Ae  same  answer  that  WrOf^^  Ch.  J.  gan^,  that 
die  cnstom  was  against  reason  and  v^Mk  Theeidliefr,ifttipeetiiljg 
ftetidieofwood,set  outintfaesame  way,  k  only  a  dicftttt  of 
Dr.  Wood(a)  which  is  no  atttbority  in  a  eo«rt  ef%lw,Md  ^ 
sides,  that  was  at  a  time  when  it  was  vexata  quMid  iflusAM 
tithes  were  payable  for  wood« 

Rule  MmnMcf* 
{a)t  akfii'«£MbX.4«.iirMr«JiMtiA.8.4.t.m.  mttrnm^Mf^ 


Preston  against  Eastwood.  aursM» 

nriHE  award  in  this  case  baving  been  made  on  an  improper  k uawaid 

Lam  moved  on  a' former  day  to  set  it  asid^  for  that  defect     peritanp* 
Cla8i&re,who  now  shewed  cause  against  that  rule,said  thattbe  fJJ^^^*^ 
application  wasmadetooearly;  thatif  thephuntiffhadmovedfbr  nwdeiocs- 
aa  attachment  of  non*performance  of  the  award,  or  taken  any  ^^^f^^  tiM 

Court  wUl  not  lei  it  aside. 
^  Other 


d6  CASES  IN  HILARY  TERM 

1797*  other  step  to  enforce  it,  this  would  have  been  a  good  objecti 
But  he  observed  that  the  award  might  even  now  be  rendere 
valid  instmment  by  procuring  the  proper  stamp  and  paying  i 
BifTwooD.  penalty  for  it.  And  that  theaward  in  its  present  form  ra:ght 
considered  as  a  nullity,  and  so  not  the  object  of  any  motioii 
all.  And 
The  Court  agreeing  with  him, 

Discharged  the  n 


jT^f^ay,  Smith  against  Miller. 

Bail  re  rVlHE  defendant  was  arrested  on  a  latitat  io  Surry^  reta 

regaiariy  -B-    able  in  last  Michaehnas  term;  at  the  time  of  the  reti 

£»the'^°*  the  parties  were  in  a  state  of  compromise,  and  so  continued  ni 

name  of  the  the  18th  oS  January ^  when  the  defendant  put  in  bail  abo 

county  be  and  gave  notice  thereof  to  the  plaintiff.    But  notwithstandi 

ibTi!!!!!'''  ^^^  ^^  ^^  notice^  the  plaintiff  on  the  19th  of /mitcary  p 

iece<  cured  an  assignment  of  the  bail  bond ;  and  on  the  23d  of. 


piec< 
53S. 


'3  M  ft  & 

]*  nuary  sued  out  a  bill  of  JUidtUesex  against  the  defendant,  a 
his  bait  .Whereupon  a  rule  was  obtained,  calling  on  the  pla 
tiff  to  .shew  cause  why  the  proceedings  on  the  bail  bond  shot 
not  be  stayed. 

Reader  now  shewed  cause  against  thatrule ;  contendii^  tl 
those  proceedings  were  regular,  because  the  bail  above  was  i 
regular  put  in  in  the  first  action,  the  county  of  Middlesea^h 
ing'been  inserted  in  the  bail-piece  instead  of  Surry,    And 
cited  Garnet  v.  HeavUidet  Bam.  63. 

LaweSf  in  support  of  the  rule,  observed  that  the  case  citi 
hiq^ned  in  the  Common  Pleas,  the  practice  of  which  court 
no  guide  for  the  practice  of  this  in  generaL;  much  less  ought 
to  be  so  in  this  particular  instance,  because  there  are  differs 
filazers  for  different  counties,  whereas  in  this  court  there  is  oi 
one  filazer. 

But  The  Court  thought  that  the  case  of  Garnet  v.  Heavui 
was  decisive;  and  therefore  they 

Discharged  the  ni 
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1797. 


T 


Hodgson  and  Others  againai  Bell. 

va6  an  action  of  debt  on  bond,  dated  4li  o 
1 780,  in  1000/.  giTen  by  the  defendant  to  Slack  the  plain- 


HIS  vaa  an  action  of  debt  on  bond,  dated  AjthatMarchp  ,'^i9> 


tifis*  testator;  to  which  the  defendant  pleaded  that  the  causeof  ^^^^^ 
action  accrued  before  the  defendant  became  bankrupt  $  and  on  Miretjr  with 
the  trial  a  verdict  waa  given  for  the  plaintiffs,  subject  to  the  the  10<a  of 
opinion  of  this  Court  on  a  case  reserved.  '   nl^oa. 

In  the  year  1778  the  defendant  prevailed  on  iS/aci,  the  plain-  diiioned  for 
tiffs'  testator,  to  become  his  surety  for  500/.  to  J.  Greenwell  and  iu^i||||^/J^ 
accordingly  they  executed  a  joint  and  several  bond,  dated  10th  ^  j^^i^ 
AnguMt^  1778,  to  Greenwell  in  1000/.  conditioned  for  the  pay-  nso^ebe* 
mentof500iLandinterest<mliel0Mo/'iPe6rtcarylAeaffexl«  Two  ^^ 
years  afterwards.  Slack  consented  to  become  surety  for  the  de-  witk  r.  t« 
fendant  for  dOOiL  to  T.  Wheldan;  and  on  the  Ut  of  March^  1780,  ^L^dfo^ 
5/acilrandthedefendantexecutedabondtolF%eMoiiin600/.  con-  S^'|!![^^^" 
ditioned  for  the  payment  of  900/.  and  interest  to  WkeUon  on,the  Oa  the  4th* 
1st  of  iS^^emier  following.  The  defendant  on  the  4th  of  ilfarci,  nsoi^r^ 


1780,  gav^  his  bond  to  Slacks  on  which  the  action  is  brought ; 
and  the  condition  (after  reciting  the  two  former  bonds  and  con-  dittoed 
ditions)  was  that  the  defendant  should  pay  to  Greetneell  and  ^^^J{^|^ 
TFie/doare8pectivelythesaidtwoseveralsumsof600/.and900^  two  fomcr 
with  interest,  according  to  the  true  intent  and  meaning  of  those  aSoto  hi^ 
two  bonds,  and  in  full  discharge  and  satisfaction  thereof;  and  ^^^fy  x 
aUo  thathe(thedefendant)shottld  saveiS>/acAr,hisexecutors,&c«  thow two 
harmless  and  indemnified  from  all  damages,  &c.  which  he  or  ^^J  ^* 
they  should  suffer  by  reason  of  Slack^s  having  become  bound,  ciu«d  by 
&C.    On  the  15th  of  April  1786,  the  defendant  became  a  bood  not 
bankrupt,  and  on  the  12th  o{  April,  1788,  he  obtained  his  certi-  Jl^Jg^JJI*'* 
ficate.    Wheldon  proved  the  bond  given  to  him  under  the  de-  when  it  be- 
fendant's  commission,  andafterwards  called  on  the plaintiffs,as  i^Twu'Md 
SlaeVs  administrators,  who  paid  the  principal  and  interest  on  {J|j|^'*'*'<>'^ 
the  27th  of  May,  1796.  tl^bjfor. 

F.  Vaughan  for  the  plaintiffs.  The  objection  on  which  the  x'wm  aot 
defendant  relies  is, that  the  bond  on  which  the  action  is  brought  caUed  oo  to 
was  forfeited  before  the  defendant's  bankruptcy,  that  the  debt  ^y  liTtte' 
might  have  been  proved  under  hiscommission,and  consequently  ^^  ^» 
•  thathis  certificate  is  a  bar  to  thisaction.  But  by  adverting  to  the  afterwardt» 
dsUes  of  the  different  instruments,  and  the  language  used  in  the  ^^^  ^' 

prove  it  as  a  debt  under  the  commiaioo  of  baaknipt  that  bncd  S|aiiiit  F.  ^fler  the  for* 
ftitiireaodbelbiepayaicQtt   [1B.&P.W.] 

condition 
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1797«  condition  of  this  bond,  it  will  appear  to  have  been  the 
— ^~**  intention  of  the  parties  tbi^  this  should  only  be.  considered 
«nidii<  bon(|  of  indemnity,  and  that  as  the  plaintiffs  were  not  damni 
^^i^  until  after  the  defendantbecame  a  bankrupt,  they  havea  rigl 
enforce  this  bond  at  law.'  The  condition  of  the  bond  in  qaes 
was  to  pay  the  two  former  bonds,  and  also  to  indemnify 
plaintiff^  testator ;  but  the  condition  is  utterly  impossible  i 
regard  to  the  first  bond ;  for  the  day  of  payment  of  that  b 
was  then  past.  This  evidently  shews  that  the  paities  only  mt 
that  this  last  bond  should  be,  not  as  the  language  of  it  in  the 
mer  part  of  it  imports,  for  the  payment  of  the  first  bond  on 
day  therein  mentioned,butonIy  as  abond  of  indemnity  to5Zi 
And  if  that  were  so  with  respect  to  the  first  bond,  the  <M>ndi 
of  the  third  bondshews  thatsuch  was  also  their  intention  resp 
ing  die  second  bond ;  for  it  is  conditioned  for  the  payment  of 
two  several  'sums  of  500f,  and  900/.  *^  according  to  the  tmc 
tent  anii  nieaning  of  those  bonds."  The  intention  of  the  pai 
Aerefore  being  clear,  the  Court  may  construe  the  conditio 
this  bond  according  to  that  intention,  though  against  the 
ter  according  to  what  is  said  in  Cart*  109. 

Lord  KEmroN  Ch.  J.  (Stopping  Woodt  who  was  to  have  argi 
for  the  defendant.)  This  question  has  been  at  nest  for  mare  i 
half  a  century.  Where  the  d|sb  t  accrues  subsequent  to  the  ba 
ruptcy,  it  cannot  be  proved  Under  the  commission^  l^bny  a 
of  that  sort  happened  in  the  time  of  Lord  Hardwicke^whoregi 
ted  that  he  could  not  permit  the  creditors  to  come  in  under 
commission :  but  this  is  one  of  those  cases  in  which  he  would  h 
'  had  nodifficuhy;  hewouldhavebeenenabledby  themleeofi 

to  dowhat  the  justice  of  the  case  required,  permitted  by  the  pli 
tifls  to  prove  their  debt  under  the  commission.  Where  there  i 
legal  debtpriorto  the  bankruptcy,  there  is  nodoubt  but  that 
creditor  may  come  in  under  the  commission,  as  was  held  in 
case  ex  parte  Winckestery  1  Aik.  116,  in  which  case,  and  aisc 
that  ex  parte  Groomed  Ld.  Hardwicketoo\i  this  distinction;  if 
bond  be  forfeited  at  law  before  the  bankruptcy,  though  in  eqv 
the  money  is  not  then  payable,  the  Court  will  avail  itself  of  < 
debt  at  law  to  protect  the  party  who  is  in  conscience  entitled:  I 
if  the  bond  be  not  forfeited  before  the  bankruptcy,  the  credi 
cannot  prove  his  debt  under  the  commission.  Then  the  quest 
here  is  whether  the  bond,  on  which  the  action  is  brought,  w( 
or  were  not  forfeited  before  the  defendant  became  a  bai 
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nipt ;  and  of  that  there  can  be  no  doubt.    If  the  plaintiflTs  tes-     1797. 
tator  had  only  become  surety  for  the  defendant  on  the  firat  boudf  '^— — » 
therem^ht  have  been  someweight  in  the  aigumentof  the  plain-  ^^^^ 
tiffs ;  but  he  bad  joined  in  two  bonds,  and  die  bond  in  question     B»lu 
was  given  to  indemnify  him  against  both  those  bonds ;  now  if 
any  part  of  the  condition  of  this  bond  were  broken  before  the 
defendant's  bankruptcy,  the  bond  was  forfeited  at  law,  and  the 
plaintiflTs  might  hav^oomein  underthe  defendant's  oommissiony 
according  to  the  cases  I  hare  alluded  to.    If  I  abstain  from 
going  into  all  the  distinctions  on  this  sul]gect,it  is  because  Ld. 
Hwrdwicke  explained  and  enlaiged  upon  them  all  with  great 
accuracy  and  perspicuity  in  the  cases  referred  to :  and*  it  is 
uifficieat  for  me  to  refer  in  general  to  those  authcnrities,  and  to 
tbe  subsequent  cases  confirming  them. 

Grose  J.  This  bond  is  conditioned  for  the  performance  of 
^ro  things ;  the  one  for  the  pajrment  of  the  sums  secured  by  the 
two  former  bonds,  the  other  for  the  indemnity  of  the  plaintiflb' 
testator;  and  if  any  part  of  the  condition  were  broken,  it  is  suf- 
ficient The  plaintiffs'  argument  is  well  founded,  as  applied  to 
the  first  bond ;  the  bond  was  so  far  conditioned  to  do  an  impos- 
sible thing,  to  pay  a  sum  of  money  on  a  day  then  past:  but  the 
(^cond  bond  was  not  payable  until  afterwards,  namely,  on  the 
lit  otSqitember  after  the  execution  of  the  bond  in  question;  but 
tbe  money  secured  by  that  bond  was  not  paid  on  the  l«l  of  Sepr 
/mi6r,aud  therefore  the  bond  in  question  was  forfeited.  In 
Perkim  r.  Kemplandy  3  BL  Rep.  1 106,  a  bond  giFcn  to  securean 
annaity  was  held  to  be  forfeited  because  one  payment  was  not 
noade  on  the  day  when  it  was  due,  the  l9//t  of  Jaatiary,  though 
the  money  was  paid  on  the  1st  o( February  followingf  a^.  Now 
^at  case  seems  to.  be  an  authority  for  our  determination  in 
this,  that  the  bond  on  which  the  action  is  brought  was  forfeited 
before  the  defendant  became  a  bankrupt,  and  therefore  might 
have  be^n  proved  under  his  commission. 

LxwitEircE,  J.  Giving  full  effect  to  the  plaintiff's  argum^nti 
it  only  amounts  to  this,  that  tbe  condition  of  this  bond  ij^as  to 
indemnify  the  plaintifls'  testator  against  the  first  bond,  to  pay 
the  money  in  the  second  on  the  day  when  it  should  become  due, 
and  also  to  indenmify  him  against  that  bond :  but  the  second 


(«}  Ste  abo  0lW«f ,  WWtn^  Pwf , 519. 

part 
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'1797.  part  of  that  condition  not  having  been  performed,  this  bom 
■  came  forfeited,  and  conisequently  it  constituted  a  debt  at  la 

^^(Mt'  P^^I®  ^^  being  proved  under  the  defendant's  commi£»ioD. 

B"«-  Judgment  of  nonsu 

f«)  Vid.  2Wm<My.  Jr«tifOMii/,aRl<SToU100s  and  Jr«rttitv.  Cmft.ik.i 


jl^tk.  Long  against  Blackball  and  Others. 

v^^***"  J^  CisKsentfromtlieCourt  of  Chancery  fortheopinion( 
loAiDt  in  ^^  Judgesof this  Court  stated  that  George  BlackatlheiJ^ 
nere  foiT  *®«©d  of  a  certain  messu^e  and  premises  iu  GreatHazeley  i 
!*'•  *»  ^  county  qX  Oxford^  held  by  lease  for  years  under  the  Dean  an 
a  MB,  re-  nons  of  fKtiubar,by  will  dated  23d  AptiU  1709,  directed  th 
rachUroe^  wife  should  possess  the  mansion-house  during  her  widowl 
male  or  the  and  receive  the  rents  and  profits  of  the  residue  of  the  prei 
of  mch  line  ^^^^  ^^  should  marry  or  die,  or  until  one  of  his  sons  shou 
maieofnich  fain  the  age  of  twenty-one  years,  which  should  first  happen 
the  time  of  fromand  afterthedeathor  marriage  of  hissaid  wife,  whichsl 
^luraM  be  ^^^  happen,  as  for  and  concerning  the  said  mansion  house 
hb  lieimt  as  for  and  concerning  the  residue  of  the  premises  from  and 
caie  at  tiie°  ^^®  death  or  marriage  of  his  said  wife,  or  the  time  that  one  < 
d^iiT^f  **  sons  should  attain  the  age  of  twenty-one,  which  should  first 
well  child  pen,  he  bequeatfied  the  same  to  his  son  Thiymoi  for  life,  and 
t^oo'rach''  bisdecease  then  to  such  issue  male  or  the  descendantsof  such 
israe  male,  male  of  Thomtu  as  at  the  time  of  his  death  should  be  his  h 
^ndaottof  '^^  i  ^^^  ^^  <^^^  at  the  time  of  the  death  ofTAomo^  there  si 
such  issue     j,^  ,jq  g^jjj  ys!s^^  male  or  any  descendants  of  such  issue  male 

roalethen     _.    .         ,       ,     ,  ,     j   ,  ,  .  ,  . 

iiYing ,  or  in  li  vmg,  then  he  bequeathed  the  same  in  trust  to  his(the  testa 
chiM  should  ^^^  George  Sawbridgefor  life,  and  after  his  decease  then  to 
not  beaaon,  issue  male  or  the  descendants  of  such  issue  male  of  his  said  s 
the  liflBita-  at  the  time  of  his  death  should  be  his  heir  at  law ;  and  in  a 
n^iolU^  the  time  of  the  death  of  the  said  George  Sctwhridge  there  si 
motetotoke  be  no  such  issue  male  nor  any  descendants  of  such  issue 
[Wiiies9is  ^^^  living,  then  he  bequeathed  the  said  premises,  & 
s^'iiT*^'  ^^^  child  with  which  his  (the  testator's)  wife  was  then  em 
80s«]  '  in  case  it  should  be  a  son,  during  his  life,  and  after  his  de( 
then  to  such  issue  wale  or  the  decendants  of  such  issue 
of  such  child  as  at  the  time  of  his  death  should  be  his 
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at  law;  and  iu  case,  at  the  time  of  the  death  of  anch  child,  there     1797. 
should  be  no  aacfa  issaemale  nor  any  descendants  of  such  issue 
male  then  Iiring»  of  in  case  such  child  should  not  be  a  son,  then 


he  bequeathed  the  same  to  PhiUppa  Lang^  her  executors,  &c  JSJ^^oumi 
The  testator  died  on  the  1st  of  Jme,  1709,  leaving  his  wife 
ilfarlAa,and  two  sons,7%oma«andGeor^jSfitofrru^eJB/aeAa//y 
him  Bunriving;  the  executors  named  in  the  will  proved  the  same . 
in  the  proper  Ecclesiastical  Court  andassented  to  theabove  be- 
quest Mariha  Blackall^  the  wife  of  the  testator,  at  the  time  of 
making  his  will  and  of  his  death,  was  ensient  with  a  son,  who 
^^as  afterwards  bom  and  called  John  BlaekaO:  and  Martha 
£&ic£a//afterwardsdiedon the lOth September,  1768.  Ge&rge 
Smtbridge  Blackall  died  on  the  14th  of  April,  1768,  without 
i>sue.  John  Blackall  died  on  the  5th  March,  1754»  without 
»ue;  and  7AomasB&icia// died  on  the  8diirarcil,1786,  with- 
out issue. 

The  question  directed  to  be  made  by  the  Lord  Chancellor  for 
the  opinion  of  the  Court  of  King^s  Bench  was,  **  Whether  the 
limitation  to  PhiKppa  Long  were  good  in  the  events  that  have 
happened  f* 

C%a«iirefor  theplaintiffcontended  thai  theultimate  linutatiou 

over  to  her  was  not  too  remote.    That  depends  on  the  question 

whetheraninfantin  ventresameremust  not  be  considered  asalife 

in  behigfor  the  present  purpose^or  if  notsoin  strictness,  whether 

the  small  interval  of  time  before  the  birth  is  such  as  the  law  will 

consider  as  tending  to  create  a  perpetuity,  and  therefore  avoid 

the  limitation  oven  The  usual  period  allowed  by  law  after  which 

^  execitory  devise  may  take  effect^  isalife  orlivesinbeingand 

twenty-one  yearsafterwards,  as  settled  in  the  case  of  the  Duke  of 

Norfolk  (a),  and  other  cases  grounded  on  the  doctrine  there 

c^blished.    Every  couunon  case  of  a  limitation  over  after.a 

devise  to  a  life  in  being,  with  remainder  in  tail  to  his  unborn 

^ae,  includes  the  same  contingency  as  the  present ;  for  the 

tenant  for  life  may  die  leaving  his  wife  ensient :  and  the  only 

^ifferenceis,  that  the  period  of  gestation  occurs  at  the  beginning 

instead  of  the  end  of  the  first  estate  for  life.    But  that  cannot 

^^  the  question  as  far  as  it  respecti  the  tendency  of  any  such 

limitatioQ  to  create  a  perpetuity.    By  the  general  rule  of  law  an 

infant  in  ventre  sa  mere  is  considered  as  alife  in  being :  this  was 

(«)  8  Cft.  Om.  I.    PolUgf.  2S3. 

yoi.  VIL  H  recpgnizedi^ 
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1797.    recognized  in  a  late  case  of  Doed.  Clarke  v.  Clarke  (a),  whereit 

~"'  was  held,  that  a  posthumous  child  should  take  under  a  devise  of 

agJmt    ^^^  ^^  ^  ^^^  ^^^  ^^^^  ""^  ^^^^^  ^^  children  of  B.  as  should 

Blackall  <«  be  living  at  the  time  of  his  decease;'*  and  there  the  Court  saU 

that  independently  of  any  question  of  intention  in  the  particulai 

case,  an  infant  in  ventre  sa  mere  must  be  considered  as  a  person 

in  being.    He  was  then  stopped  by  the  Court 

Eastj  for  two  of  the  defendanU,  Ld.  Macekifield  and  Mu 
gravet  who  had  a  distinct  interest  from  the  others,  rested  theii 
chums,  on  the  present  case  as  stated,  on  the  same  point  (6). 
Wood  was  proceeding  to  argue  for  the  other  defendants :  \m 
the  Court  expressed  themselves  so  clearly  satisfied  that  the  n\ti 
mate  limitation  to  the  plaintiff  was  good,  that  he  declined  ai^ 
ing  the  point ;  saying,  that  he  had  no  reason,  from  the  view  h 
had  taken,  of  the  subject,  to  expect  that  he  should  be  able  t( 
alter  their  opinion. 

LordKEiiYOif,Ch.J.  Therulesrespecting  executory  devise 
have  conformed  to  the  rules  laid  down  in  the  constructioB  c 
Itgdi  limitations^  and  the  Coipirt  have  said  thf  t  the  estate  sbal 
not  be  unalienable  by  executory  devises  for  a  longer  term  thai 
is  allotved  by  the  limitationsirf^  acommon  law  conveyance.  I 
marriage  settlements  the  estale  may  be  limited  to  the  first  am 
other  sons  of  the  marriage  in  tail,  and  until  the  person  to  wboi 
thelastremainderislimitedisof  age  the  estate  is  unalienable.  I 
conformity  to  that  rute  the  Courts  have  said,  so  far  we  will  allo^ 
executory  devises  to  be  good.  To  support  this  position  I  coul 
refer  to  many  decisions:  but  it  is  sufficient  to  refer  to  th 
Duke  oiJforfolk$  case,  in  which  all  the  learning  on  this  hea 
was  gone  into  ;.and  from  that  time  to  the  present,  every  Jadg 
has  acquiesced  in  that  decision.  It  is  an  established  rule  th 
an  executory  devise  is  good  if  it  must  necessarily  happen  witbi 
a  life  or  lives  in  being  and  twenty-one  years^  and  the  fraction  ( 
another  year,  allowing  for  the  time  of  gestation. 

(«)  2  H.  Black.  SQO.  Vide  alio  1  P.  >fW  946. 466.  8  P.  Wm,  698.  9  Frta 
VS.^Mk.Wl,  lir<&.]06.  Coiqr.^.  «Ue,6Tol.49.  AnotbersetofraM 
ai  1  Km.  111.8  Bf»  Ck.  Rep.  38.  aod  65.  •eenw  to  have  proceedftd  npoa  tbe  pr 
flamptloQ  ofaa  iotentlen  to  the  contrary  io  the  penoo  under  whoie  wlU  the  iofii 
cUimed ;  and  Vid.  8  Bro.  Ch.  Sep.  680. 

(b)  For  the  purpose  of  itatiog  the  caie  for  the  opiolon  of  thb  Conrt  ob  the  ti 
lidlty  of  the  nltlmate  limitatioo,  the  plaiotUTt  oavie  wai  directed  by  tbe  U» 
ifhancellor  to  be  inserted  io  the  will  instead  of  the  words  **  wek  pwmnu  at  sk 
ihrn  be  my  kgai  rrjpr«fenlaKiief,"  under  which  description  these  two  defcDdai 
claimed. 

.    Lawbbnci 
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Lawrbhce,  J«    The  devise  oyer  in  this  case  must  take  ef-    1797. 
feet,  if  at  ally  after  a  life  which  must  be  ia  being  within  nine 


months  after  the  devisor's  death  (a).  JJ^ 

B1.A0KA1.& 

The  foDowing  certificate  was  afterwards  sent  to  the  Lord 
Chancellor. 

This  case  has  been  argued  before  ns  by  counsel.  We  havo 
considered  it,  and  are  of  opinion  that  the  limitation  to  Phil^pa 
Lomg^  is  good  in  the  events  that  have  happened. 

KEifToiry 
/».  27th,  1797.  W.  H.  Ashhurst, 

N.  Grose, 
S.  LajvRBNCB. 

(«)  In  Omttttfe  d.  GmiMffT.  IToorf,  S8d  of  Jame,  1740,  C.B.LA.  Ch.  J.  JnOm^ 
in  itAnenag  tte  opiaioo  of  tbt  Coart,  mid,  **  They  (namelj,  executory  de?iiei,) 
bifeaotbecnconrideredtt  bare poaibmciei,  but  Mcertaia  intcmts and oUiei^ 
•ad  have  been  rewmblcd  to  contiofeot  remaioden  in  all  other  respects,  only  they 
have  been  pnf  nnder  tone  restraints  to  prevent  perpetuities  1  at,  Urst,  it  was  held 
that  the  contingency  must  happen  within  the  compass  of  a  life  or  lives  in  being  or 
areuDflalile  nusiber  of  yean  i  at  leqgth  it  was  extended  a  little  farther,  namely, 
(sadUtfiiaMlrssa  memai  the  time  of  U^  faihn*» dMftk^  btemm  as  tfAaf  C0». 
*f^g9qf  wmti  m§eu9ttrUjf  hafpen  wUkA  ku  than  nine  mmiikt  after  the  duihefm 
ptrwn  kk  heing^  thai  comtiructian  wmdd  httrodnce  no  incomienienee  t  and  the  ralo 
hm,  in  nmay  instancrs,  been  extended  to  twcpty^ne  years  after  the  death  of  a  per* 
Mfi  in  beias,  as  in  that  case  lUu wise  there  yno  danger  of  a  perpetuity  •"    MS. 


Doe  on  the  Demise  of  Barman  and  Wife  agaimt   ^^wAVf 

^*  ^  Jan.  87M, 

Morgan. 

A  T  the  trial  of  this  ejectment  before  Mr.  Justice  Heathy  at 
'^^  the  last  assizes  for  the  county  of  Monmouth^  a  verdict  was  io  fj^f  « 
found  for  .the  plaintiff,  subject  to  the  opinion  of  this  Court  on  the  {jj^jjjjjj®' 
following^  case.  by  detcem 

A  lewisj  bein^  seised  in  fee  of  the  premises  in  question,  which  ^Sroai 
are  copyhold  of  inheritance,  within  the  manor  of  Trellegg^  and  surrendered 
which  descended  to  him  ex  parte  maternd,  on  the  7th  of  Julyt  the  usTof  ^ 
1785,daly  surrendered  them  to  theuseof  himself  and  his  assigns  f/f^^^/^' 
for  life,  ,with  remainder  to  the  use  of  such  persons  and  for  such  mainder  to 

such  per* 
■on  and  for  such  estates  as  be  should  by  deed  or  will*  attested  by  three  witnesses,  appoint,  re* 


tbe  estate  dMccnded  to  the  paternal  heir.    £WiUei4&3.] 

H  2  estates 
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1707.  estatesanheshmildbyde^dorwillsjfirnedfntliepreseiicei 
•— —  witnesses  directf  with  remainder  over,  in  default  of  appei 
U A  RM AW  ^^  devise,  to  his  henis  and  assigns  according  to  the  custoi 
M^soAii  ™^*^''*  ^"  *®  ^  Auffusif  1788,  at  a  Court  Baron  of  tht 
A  Xeurtir  surrendered  the  premises  to  the  use  of  y.  £a/il 


J0> 


customary  heirs  and  assigns,  to  hdd  to  the  use  ot  J.  1 
and  his  customary  heirs  and  assigns*  At  the  foot  of  ihe 
der,amemorandum  was  written,  that  the  surrenderwas  n 
securing  the  re-payment  of  1000^  and  interes^^  then  di 
Ijems  to  Baldwin^  and  that  after  payment  thereof  the  p 
were  to  revert  to,  and  follow  the  uses  of  the  above-me 
surrender  nmde  by  Lewii  on  the  7th  July^  1785 ;  and  1 
was  thereupon  admitted  tenant.  In  1792fia/iliotiidied  sei 
onhisdeath  thepremisesdescendedto  hisinfantson  and< 
ary  b^hr;  and  soon  afterwards  Lew%$  paid  the  mortgage 
andiiiterestto£aMmV<e«ecutor.  In.^arcA,1794,./^ 
the  infant,  appeared  personally  before  the  lord  of  the  mi 
of  court,  attd  was  admitted  tenant  of  the  premises  in  q» 
bold  to  him^ his  heirs  and  assigns,according  to  the  custo 
manor;  and  on  the  same  ddy  the  infant,  by  virtue  of  an 
Ae  Court  of  Chancery,  surrendered  the  premises  into  tl 
of  die  lord,  to  the  use  of  the  said  H.  Lewis^  his  heirs  and 
according  to  the  custom  of  the  manor*  On  the  llth  c 
1794,  at  a  Court  Baron,  H*  Lewis  was  admitted  tenai 
premises  to  hold  to  him,  his  heirs  and  assigns,  accordii 
custom  of  the  manor,  and  on  the  tlth  of  January^  1796, 
intestate.  Susannah  Harman^  dne  of  the  plaiujifis,  is 
temafheir  of  IT.  Lewis^  and  the  defendant  is  his  mater 
The  question  for  the  opinion  of  the  Court  is,  whethei 
death  of  27.  Lewiif  the  premises  in  question  descende 
maternal  or  paternal  heir  1 
Dauntey  for  the  plaintiff*,  was  stopped  by  the  Court 
Ruisellf  for  the  defendant  said,  that  the  only  ground  c 
he  could  rest  the  defendants  title  was,  that  the  legs 
remained  in  Alefri^notwithstandingthesurrendertoi 
the  mortgagee,  who  had  an  equitable  interest  only.  F 
tiine  of  suth  siirreiider,  IT.  Lewis  had  only  an  estate  for 
a  poweir  of  appointment  by  deed  or  will  iEUtested  by  tb 
nesses ;  and  nonsuch  appointment  having  been  made,  t 
estate  was  not  devested  from  him  by  the  surrender  i 
^aldwitif  unless  it  could  operate  upon  the  reversion  i 
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default  eTappouitinent.    The  defendant,  therefore,  as  heir  ex    1?97. 
parte  nmterai,  is  entitled,  according  to  the  caae  of  Abbot  r. 


Bmnom,Salk.690.  ^\^ 
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lloaa4V* 


lord  KsirroN^  Ch.  J«  If  it  were  material  to  decide  that  point  'g*'^ 
IB  ttiis  casc^  I  flhoold  think  that  an  appointment  by  LewUhy  deed 
would  have  been  good,  though  not  executed  in  the  pretence  of 
three  (a)  witaeeBcs,  and  that  that  number  of  witneBses  only  ap- 
plied to  an  appointment  by  win.  But  it  is  immaterial  to  cooii- 
der  that  point  here.  The  surrender  in  faTOur  of  Baldwin  the 
mortgagee,  was  not  merely  of  an  equitable,  but  of  the  legal 
estate;  BaUwin  was  admitted  in  fee  under  it ;  and  his  heir  at 
law  surrendered  to  Lew^t  in  fee.  This  then  is  like  a  feoffment 
and  re-feoffinent  (i),  which,  it  has  been  long  settled,  breaks  the 
line  of  descent ;  and  consequently  the  lessor  of  the  plaintifi;  who 
is  the  heir  ex  parte  patemft,  is  entitled  to  recover. 

Postea>to  the  platntifll 

(•)  It  was  ftat€d  at  the  bar,  f  hoosb  it  M  not  appear  in  the  caae«  that  this  dead 
was  IB  fact,  attested  by  three  witoeMi. 
ik)  Vid.  Co.  LiiL  IS.  k.  Price  ▼.  Lngfw^  1  SAmd.  93.  SaOu  337.  and  Cnih. 

I4I« 


TheRiNGo^anulTbelnhabitantsofLLANBEDERGOCH.  A^anfap, 
WO  Justices  removed  the  pauper  and  his  family  from 
Lbnbedergoek  to  Pewiraeth  both  in  the  county  oiJingle-  g^  im^  ^ 


<ea :  the  Sessions  on  appeal  quashed  the  order  of  removal,  sub*  L      ^^ 
ject  to  the  opinion  of  this  Court  on  the  following  case.  midins  on 

The  pauper  was  tenant  of  a  tenement  in  die  parish  of  Ueokyte-  onoi^ 
had,  called  Peurkyw,  under  W.  Griffith,  for  the  year  1795.  At  ««»  for 
May,  1796,  he  received  notice  toquit  Peurhfto  at  the  All  Saini9  aliM  ifaiyi, 
following.    The  pauper  said  he  had  no  place  to  go  to,  and  if  ^^I^J^^^ 
sompelled  to  quit  he  would  take  down  a  barn  he  had  built  upon  rcsidiof 
the  fSum,  and  cut  the  gorse  that  grew  on  the  hedges.    Griffith  ^^TnofeT 
then  said,  supposing  we  exchange,  you  shall  go  to  Weyi  Emdd^  ^^J!^ 
a  tenement  in  the  parish  of  Llanbedergochj  that  Griffith  then  gain  a  set* 
occupied  under  Pritchard,  at  the  yearly  rent  of  10/.  10*.,  to  jJjJJJSJje^ 
wbichthe  pfliuiperagreed,and  promised  notto  takedown  the  bam  for  tbHy 
at  Peurkyw.    It  was  then  agreed  between  them  that  they  were  dbpeaMbi j 
not  to  mention  to  any  person  that  the  pauper  was  to  go  to  Weyi  ^^^P 
EmU  lest  tke  respondents  should  bear  of  it  and  prevent  the  parpoM. 
panper  getting  into  possession  of  WeyA  EwiAd.  The  pauper  was  wfu  ,^nft> 
apprehensive  that  they  would  not  consent  to  his  coming  to  then*  ^•r  ^»"^ 

cBflutsDcas :  fiand  nmt beitalcd  tk  cxprea  terms.    [P<Mt.  406.] 

parish, 


106  CASES  IN  HILARY  TERM 

1797.    paruhfhebeingamanofbadcharacten  OnthelCthoTiVaMiikr 

1796,the  pauper  and  hisfemily  removed  finwn  Peurhfw  to  Wegi 

^!of  ^1^  £md<I.  He  did  not  remove  bis  furniture  there,  lest  the  respon 

The  iflha^  deuts  should  see  him,  he  having  been  informed  thai  if  he  oouli 

Llaiibb-   get  into  possession  of  a  tenement  of  10/.  a-year  and  sleep  in  tb 

nssGOGH.  house  for  one  night  he  could  not  be  turned  outofpo9session.6it/ 

^ih  would  not  have  let  thepauper  into  possession  of  We^EmA 

but  for  the  purpose  of  inducing  him  to  quit  Peurkyw  and  to  pre 

vent  his  taking  down  the  bam ;  yet  he  thought  him  a  responsibl 

person.    The  parishioners  of  Peniraeth  were  not  privy  to  th 

.  transaction;    The  pauper  resided  twenty-nine  days  on  the  pre 

miseSywhen  PnfcAarcfyaided  by  some  of  the  parishioners  of  £i« 

lederi/ocA,theoverseersofthepoor.oftheparishofI«/aii&ec{prjfoe 

being  then  with  them^orciUj^  removed  him  and  his  family  froii 

the  tenementcalled  WeyiErndd^^nA  thereby  prevented  himfroi 

residing  in  the  tenement  for  the  term  of  one  year,  or  for  forty  daj 

part  thereof,  whereby  a  legal  settlement  might  have  been  gainec 

and  he  has  ever  since  been  forcibly  kept  out  of  the  posscusaaon  c 

the  tenement.    The  pauper  did  not  do  any  other  act  to  gain 

settlement  in  Llanbedergoch.    He  was  afterwards  taken  np  s 

Pentrneihf  andsentundera vagrant's  pass  to  the  parish  otlMo^ 

bedergoch.    The  pauper's  place  of  legal  settlement  prior  to  hi 

taking  the  tenement  called  Weyii  Emddy  was  in  the  parish  ( 

Peniraeth. 

Crtifttfinsupport  of  the  order  of  Sessions.  Itisclear  that  if  th 
pauper  had  resided  on  the  tenement  in  Llanbedergoch  forty  dsj 
he  would  thereby  have  gained  a  settlement ;  it  being  immati 
rial  whether  or  not  he  paid  any  rent  for  it.  li.  v.  The  hh 
bitants  o( FilUmgley  ;  antef  1  voL45d.  Then,a8he  was  by  fore 
prevented  by  the  overseers  and  parishioners  o{  Llanbedergoc 
from  residing  there  so  long,  he  ought  to  have  the  benefit  < 
that  settlement;  otherwise  they  would  be  taking  advantage < 
their  own  wrong.  If  the  pauper  had  by  fraud  obtained  so 
kept  the  possession  of  a  house  for  forty  days,  the  circumstanc 
of  the  fraud  would  have  prevented  his  gaining  a  settlement 
and  if  so,  the  fraud  used  by  the  parish  officers  ought  n< 
to  defeat  his  settlement  In  the  case  of  hiring  and  servia 
it  has  been  determined  that  if  the  master  fraudulently  dis 
charge  the  servant  just  before  the  expiration  of  the  yeai 
it   will   not  defeat  the  servant's  settlement  (a);  and  th 

(a)  Tid.  SmUand  t.  Wtttk»rml^f  1  Sir.  526. 

•am 
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same  reasoniDg  eqnall  j  applies  to  a  setdement  to  be  gained  by    1797. 
any  other  meana^ — ^In  answer  to  aaobservadon  firom  die  Court,  * 


TheKiHO 


that  no  firand  was  stated  in  the  case,  and  that  fraud  could  not  be  H^j^^ 
presumed,  he  said  that  it  was  stated  as  a  fact  in  the  case  that  the  Theinbabi- 
parish  officers  i|sedybrce to  prerentthe  pauperis  gaining  asettle-  Llav  b»- 
melit  in  Uanbedergock^  and  that  force  implied  fjraud ;  and  that  i^'^^'^*- 
where  the  facts  constituting  the  fraud  were  stated,  it  was  not  ne- 
cessary that  fraud  should  be  found  in  express  terms. 

Leyeesier  and  Ellis  contrA  were  stopped  by  the  Court. 

Lord  Kenyon,  Ch.  J.  In  order  to  gain  a  setdement  by  living 
on  a  tenement  of  lOL  per  aamfsi,  it  is  absolutely  necessary  that 
the  party  should  reside  there  forty  days^  With  regard  to  the 
fraud,  which  is  suggested :  where  a  case  is  pregnant  with  cir- 
camstances  of  fraud,  the  Court  have  repeatedly  said  they  cannot 
infer  fraud ;  that  fraud  is  a  fact  to  be  expressly  stated.  It  was 
80  said  in  12.  T.  PreHmh  Burr.  &  Q  69  (a). 

Per  Cfuriam  (&),  Order  of  Sessions  quashed. 

(4)  Yid.  A.T.  TmmarlM^  Burr.  8.C.774|  R*  w.Jkdford,  ik.  eO|  sod  At. 
Ftamgl^  mUt^  1  Tol.  4dU 

{b)  Mr.  JiBtice  Atkhmi  was  ioditpoied  oo  thit  dmy,  and  was  not  able  to  at* 
tend  io  Coort  soia  tlM  9tii  of  #UnHn> 


The  King  against  The  Justices  of  Sussex.  mm^. 

^j>i^l^    -*-     dUa^eM,     ^^  $^;r//f.^/  {'.  Jon.  SSI*. 

RULE  wasobtained  in  the  last  term  calling  on  the  defend- 
ants to  shew  cause  why  a  mandamus  should  not  issue,  di-  Whore  the 
recting  them  to  receive  and  hear  an  appeal  against  an  (Hrder  of  aoMioM 
two  justices  for  the  removal  of  T.  Layeock^  his  wife  and  children.  ^J^^J^ 
It  appeared  that  in  point  of  fact  there  are  two  divisions,  though  eot  placet 
not  legally  recc^ized,  in  the  county  of  SnneXf  the  Eastern  and  £^y,  nie 
Western,  though  there  is  but  one  commission  of  the  peace  for  •nebeiog 
the  whole  county ;  and  the  Quarter  Sessions  are  always  held  meat  only 
first  in  the  Western,  and  afterwards  adjourned  into  the  Eastern,  JjJJJ^  J^ 
division.  The  Sessions  commence  in  the  Western  division  on  the  u  order  of 
TVetdfoy.  The  removal  in  question  was  made  on  the  Wednesdayf  Tx^iud 
being  the  13th  July,  1796,  to  the  parish  ofPeaimanK  which  is  ^„JJ* 
situated  in  the  Eastern  division;  the  adjournment  day  into  which  of  theort- 
was  onthe  Friday  following.  The  appeal  was  not  lodged  at  that  ^^^ 
Session8,but  was  preferred  at  the  next  October  Sessions  held  by  '^P^'tiiS 
adJoommentinthesameEastemdivision.  An  objection  wasthere  seaiom, 
iaadethatitcametoolate,andtheSessions,afterhearingevidence  ^S^^l^ 

laliig  a^joamed  SewioM  h  io  tifte,  and  ooghi  to  be  leceWed. 

of 
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1797.    of  the  facte,  and  taking  into  consideration  the  diatanci 

— ^       appellant  parish,  were  of  opinion  that  the  adjournment  i 

ngiA^a    it>  •'^K^were  the nextpoaubleSessionsat  which  the  appei 

^iSiof*  ^ ^*^®  ^^^^  preferred;  that  is  was  now  too  lata,  and  tl 

ivissz.   l^ad  uo  jurisdiction  to  examine  into  the  merits  of  the  ap 

XeoeAnow shewed  cause.  TheSessions  havingfdetermii 

in  point  of  fact  the  parish  to  which  the  removal  was  mad< 

have  appealed  to  the  adjourned  Sessions  held  in  the  1 

division  in  July^  within  which  district  the  cause  arose,  t 

question  is,  whether  in  point  of  law  the  parish  were  nol 

to  lodge  Aeir  appeal  then.  Although  the  divisions  of  the 

are  not  legally  so  constituted,  yet  the  practice  of  bold 

Sessions  in  themanner  stated  has  been  invariably  observi 

therefore  all  persons  residing  within  the  jurisdiction  n 

taken  to  be  cognizant  of,  and  are  bound  by  it«    The  a< 

ment  day  is  on  the  Friday ^  and  therefore  in  respect  to 

liabitante  of  the  Eastern  division  the  Sessions  do  not  con 

till  that  day  $  and  the  removal  haying  taken  place  on  the  Ti 

day  preceding,  the  appiellaiit  parish  ought  to  have  enten 

appeal  on  the  ^rtcfai^,pursuant  to  the  constant  practice ;  i 

cited  19  Vin,  Abr.  8S6.  ph  2.  and  1  Sid.  149.  to  this  effeci 

jf  that  were  otherwise,  and  the  act  of  pariiament  requir 

appeal  to  be  made  at  the  next  Sessions  must  be  constmi 

reference  to  the  original  Sessions,  and  not  to  be  held 

tfaer  place  by  adjournment,  still  this  application  cannot 

lained ;  for  in  that  case  the  appeal  ought  to  have  been  pr 

to  the  original  Sessions  held  in  October^  and  not  to  the  ai 

ed  one,  to  which  it  was  made,   There&re,  aqu&cunqye  y 

this  rule  must  be  dischaiiged 

Pariingtcnnnd  Bayley  contri  were  stopped  by  the 

Lord  Kenton,  Ch«  J.    The  convenience  and  justice 

ll  case  are  so  obviously  in  conformity  with  the  strict  lettei 

j  statute  (a)  that  there  can  be  no  doubt  on  the  proper  co 

.  tion  of  it.    There  is  but  one  commission  of  the  peace,  a 

1  Quarter  Sessions  held  for  the  county  in  each  quarter ;  all 

t  for  convenience  the  maq^istrates  hold  the  Sessions  first 

!  put  of  the  county,  and  then  by  adjournment  in  the 

part.  The  nex tQuarter  Sessions  therefore  must  necessaril; 

the  next  original  Quarter  Sessions  hejd  for  the  county ; 

(4i)4S£/tf.cS. 

adjow 
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adjoannnenlkoiilyaoonlbiiationoftheflMieScsiioiia.  The     1797. 

removal  therefore  having  been  made  afterdie  oommencement    ■ 

of  the  Juig  Sessions,  the  appeal  was  properly  preferred  at  the  ^^  ^'"^ 


Odober  Sessions  following.  Neither  is  there  any  thing  in  the  ^^^^ 
objectioD  that  it  ought  then  to  have  been  made  at  the  original  Svusx^ 
Sttsions  in  October ^  for  that  it  would  be  direedy  contrary  to 
the  practice  which  has  always  prevailed  in  counties  where  the 
Sessions  are  adjourned  from  one  place  to.  another  within  the 
county ;  and  his  Lordship  referred  to  JR.  v.  Momks  Sisbaraugk 
f  « j,  snd  R.  v.  Hmderclme  (bj. 

Per  Curiam^  Bale  abeolule« 

(•)  Cmte$ BHL  8S4.  («;  ii^eSi, 


Fuller  and  Others  against  Pbeat.  ^^I 

^■IHE  defendant,  having  been  arrested  on  the  21st  of Aovem- 
-*-  fer  by  the  Aeriff  of  Middle$ex  at  the  suits  of  the  plaintifis^  ooUr  ipoa 
was  permitted  to  go  at  laige  on  the  undertaking  given  by  his  at-  ^^j^^ 
tomey  for  his  appearance.    Bail  above  not  having  been  put  in  dert«kii« 
time,  or  bail-bond  taken«  the  plaintiffs  brought  au  action  against  ^l!!^^mf^ 
the  sheriff  for  an  escape.  On  the  7th  nfJanMory  the  defendant  ^^^||pL 
becameabanknipt.   On  the  26th  of  this  month  notice  of  bail  was  baii-basd 
giveo,and  now  amotion  was  made  to  justify  these  bail,  the  she-  ^|^|J^|^ 
riff  ofiering  to  pay  the  costs  of  the  action  brought  against  hinu 


Lowes  <^p08ed  the  justifying  of  the  bail.  This  is  a  question  b  not  doiy 
sf  considerable  importance;  and  this  opposition  to  thejustifica-  ^^^ 
tion  of  bail  is  made  in  order  to  put  a  stop  to  a  practice  intro-  iiabktoa« 
duced  by  the  sheriffs'  officers,  in  direct  opposition  to  the  |[^^^ 
Stat  23  £r.  6  c^  9,  of  substituting  this  kind  of  undertaking  •^^ 
for  a  bail  bond,  and  which  has  of  late  years  increased  to  a  not  reilUe 
great  degree.    This  practice  was  evidently  mtroduced  for  the  ^^^^  |^ 
emolament  of  the  officers;  and  it  ov^t  to  be  checked,  bd-  toputlnai^ 
cause  it  operates  to  the  prejudice  of  the  plaintiffs,  and  some-  ^S^tS^ 
times  even  to  that  of  defendants.  By  the  stat.  8.  Hen.  6L  c.  9.  ^g'lf^M* 
the  fees  of  the  officers  on  taking  bail-bonds  are  limited;  where-  S46L  4  B«il 
as  those  exacted  when  these  undertakings  are  given,  are  s^!'itm! 
^^  limited  by  any  rule,  but  depend  on  the  conscience  of  ns.i  Price 
the  officer.    The  plaintiff  also  is  prejudiced ;  because  if  a  ei,] 
bafl-bond  be  taken,  he  has  a  right  under  the  stat.  4  Awu  e.  16. 
<•  20.  to  call  for  an  assignment  of  it :  whereas  this  practice, 
deprives  him  of  that  security,  and  occasions  considerable 

delay^ 
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1797.  delajytti  in  the  iiMtaiiee  of  ralmg  the  sheriff  a  term  isfr 

■  ■  loet    Bendesy  it  was  solemnly  determiDed  in  Aoyertv 

FvLLBR  ^^y  ^^  ^^^  ^  undertaking  as  the  preeent  was  illeg 


ranr.  Hendermm  eontrA.  la  almost  all  the  cases  which  ai 
ment  has  been  mored  for  against  the  sheriff,  the  Coo 
assisted  the  sheriff  and  the  defendant,  if  they  could 
plaintiff  in  the  same  situation  in  which  he  was  before 
gularity  happened.  Here  the  sheriff  offered  to  pay  th^ 
the  action  brought  against  him,  and  to  put  in  good  ba 
was  all  the  plaintiff  could  have  had  if  a  bail  bond  h 
regularly  taken.  The  sheriff  is  not  bound  in  all  cases  i 
bail-bond ;  he  may  let  the  defendant  out  of  custody  at  1 
it  being  sufficient  that  he  has  him  at  the  return  of  i 
AtkifMon  T.  MatiisoHf  ante^  2  vol.  172.  But  the  plain 
have  been  irregular  in  their  proceedings;  they  should  hs 
the  sheriff  to  return  the  writ  before  they  sued  the  sheri 
observations  made  on  the  extortion  of  the  sheriff's  offi< 
be  laid  out  of  the  case,  there  being  no  pretence  to  say 
extortion  was  practised  in  this  instance :  whenever  8u< 
arises,  it  will  be  sufficient  to  punish  the  offender. 

Lord  Kenton,  Ch.  J.  I  am  of  opinion  that  the  bail  o 
to  be  permitted  to  justify  in  this  case.  There  is  no  di 
that  many  undertakings  to  put  in  bail  have  been  enfc 
this  Court,  where  the  plaintiff  or  his  attorney  has  accej 
undertaking ;  in  such  a  case  the  acceptance  being  the  a 
party,  he  has  no  reason  to  complain  that  a  bail  bond- 
given.  But  infinite  mischief  and  inconvenience  would 
we  were  to  permit  this  practice  to  obtain.  TheLegislatui 
aware  of  the  extortion  that  might  be  practised  by  sheri 
cera  on  an  arrest,  endeavoured  to  guard  against  it  as  wel 
could;  and  by  the  stat  23  Hen.  6.  e.  9.  they  pointed 
manner  in  which  bail-bonds  should  be  taken,  with  the 
the  officers,  and  declared  that  all  other  obligations,  i 
ranted  by  the  act,  should  be  void ;  and  the  same  reai 
applies  to  bonds  equally  applies  to  ether  undertakings* 
subscribe  my  opinion  to  the  case  of  Rogers  v.  Reeves^  ^ 
distinction  between  undertakings  to  the  party  and  thos 
bailiffwas  anxiously  taken,and  here  if  the  plaintiffs  had  a( 
the  undertaking,  all  would  have  been  well.  But  this  is 
experiment,  and  if  it  were  successful,  it  would  open  a 

(a)  ^nle,!  vof.418. 
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gross  imposition.    I  will  not  enter  into  the  qmslioii  whether  the     1797. 
plaintiiT  would  be  in  a  better  or  wone  situation  if  this  practice  • 
were  to  prevail:  but  we  ought  to  prevent  as  far  we  can,  the     ^i^St 
sheriff's  officer  destroying  the  wise  provision  of  the  stat.  88  EL    Pasir^ 
6.  by  fixing  the  price  of  his  own  indulgence,  instead  of  com- 
plying with  the  requisitions  <^  the  act. 

AsHHUBST,  J.  Neither  the  sheriff  or  his  officers  ought  to 
shew  favour  to  any  person  arrested  by  them ;  they  should  on  all 
occasions  dischaige  their  duty;  and  the  forbearance  is  in  ge* 
neral  not  an  act  of  humanity,  but  of  avarice. 

Grose,  J.  The  sheriff's  officer  in  this  case  seems  to  have 
acted  contrary  to  his  duty ;  and  the  observations  made  on  this 
practice  by  the  plaintiff's  counsel  are  warranted  by  a  great  deal 
of  experience  thatlhave  had  on  this  subject  Instead  of  taking 
a  bail-bond  as  the  statute  requires,  he  has  taken  another  kindof 
undertaking  under  the  pretence  of  an  indulgence  to  the  defend* 
ant  for  which  he  exacts  lis  own  price ;  and  therefore  if  we  were 
to  encourage  this  practice,  we  should  be  giving  an  encourage- 
ment to  the  sheriff's  officers  to  infringe  the  law.  This  is  a  prac- 
tice injurious  to  the  plidntiff,  as  well  as  to  the  defendant ;  and  if 
this  application  be  made  on  behalf  of  the  sheriff,  he  is  not  en- 
titled to  any  indulgence  because  he  has  broken  the  law;  if  it 
come  from  the  defendant,  the  answer  is,  that  he  has  conspired 
with  the  sheriff,  and  therefore  we  will  not  assist  him. 

LiwREHCB,  J.  The  case  of  Atlnmon  v.  Mattesau  does  not 
apply  to  this  case;  it  does  notprove  that  thesheriffmay  dischai^ 
a  defendant  on  an  arrest  without  taking  a  bail-bond  ;  it  only 
shews  that  if  he  does  let  the  defendant  out  of  custody,  he  may 
retake  him  before  the  return  of  the  writ  without  being  I  iable  to  an 
action  for  a  false  imprisonment.  But  the  mischiefs,  against  which 
the  Legislature  intended  to  guard  by  the  stat.  23  Heti*  6,  wouM 
not  be  prevented  if  this  conduct  of  the  sheriff's  officer  were  to  be 
endured.    If  the  plaintiff  or  his  attorney  had  indeed  consented 
to  accept  the  undertaking,  that  would  have  varied  the  case:  but 
this  is  an  attempt  to  compel  him  to  accept  it,  in  contravention  of 
the  stat  23.  Hen*  6.  This  practice  would  be  injurious  to  the  plain- 
tiflfand  oppressive  on  the  defendant  The  former  would  be  de« 
prived  of  the  remedies  which  the  law  has  given  him,  and  the  lat- 
ter would  be  subject  to  the  extortion  of  the  sheriff's  officers. 
Here  the  officer  comes  for  a  favour,  but  he  is  not  in  a  situation 
toaskit. 

Bule  refused. 


> 
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Denn  a^oiiti/ Joshua  White  and  Wipe. 

ia^N*^  'T^HIS  waa  an  action  of  trespass  for  mesne  profits^  bro 

BMot  **-  the  name  of  the  nominal  plaintiff  in  ejectment,  anc 

^rSfeoiiiiiot  ^^^  before  Mr*  Justice  Rooke  at  the  last  summer  as 

**  J*^" '?  York,  The  notice  of  declaration  in  ejectment  was  server 

an  sctioa     wife  only,  and  in  her  own  name  only*    It  was  proved  t 

SaTbam/^  hosband^allowed  her  a  separate  maintenance,  and  that 

aod  wifefor  not  been  near  her  for  many  years.    The  stownrd  of  the  I 

I^I^SL       the  plaintiffpro ved  that  the  house  belonged  to  the  wife,  ? 

she  had  paid  the  rent  up  to  May  1794.  The  learned  Ju 

fused  to  receive  the  judgment  in  ejectment  in  evidence 

the  husband.    The  plaintiff  not  being  able  to  prove  at 

pass  without  the  jndgn^ent  in  ejectment,  was  nonsuitei 

In  the  last  term  a  rule  was  obtained,  calling  on  the  de 

to  shew  cause  why  the  nonsuit  should  not  bfe  set  aside  ; 

which 

Chambre  was  now  to  have  shewn  cause :  but 
Xatcand  J^  Heywood  were  called  on  to  support  their 
In  Withers  v.  Hanris  (a).  Lord  Holt  said  ««A  recovery  ii 
ment  binds  the  right  and  interest  of  him  that  has  the  inhe 
and  makes  a  title  in  the  plaintiff/*  Then  if  the  recovery  i 
ment  make  a  title  in  the  plaintiff,  it  is  evidence  in  rem  m 
purpose,  though  the  parties  be  hot  the  same*  At  all  ev4 
recovery  in  ejectment  was  evidence  against  the  wife.  In 
Parkin  (b)  Lord  Mansfield  in  delivering  the  opinion  of 
Judges  said  ^The*tenaQt  is  concluded  by  the  judgment,a 
not  controvert  the  title;''  and  ^This  judgment  like  all  oth< 
concludes  the  parties  as  to  the  subject  matter  of  it.''  *] 
therefore  the  action  is  brought  against  the  hqsband  and  i 
one  may  be  acquitted  and  the  other  found  guilty  of  the  ti 
and  in  this  way  of  cx>nsidering  the  question,  the  judgi 
ejectment  may  be  admitted.as  evidence  to  affect  the  w 
not  the  husband,  who  is  only  joined  for  conformity.  S 
The  Court  said  that  the  j  udgment  in  ejectment  coul  d  no 
mitted  as  evidence  against  the  husband  because  he  was  n 
to  that  suit.  That  what  was  said  hyLordHoU  in  the  case  r 
to  must  be  considered  with  reference  to  the  subject.  T 

(a)  SaUt.  858  (h)  2  Burr.  e08. 
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case  of  AMn  v.  Parkin  also  shewed  that  the  reooveiy  in  eject-     1797. 
ment  operated  as  an  estoppel  to  the  parties  to  controTtrt  the  — ^•^- 
plaintiff's  title.     That  in  this  case  there  was  no  evidence  of  the     ^1^ 
trespass  but  the  jodgmeat  in  ejectment:  and  that  the  wife's    Waixs. 
confenion  of  a  trespass  committed  by  her,  could  not  be  given 
in eviienc^  to  affect  the  husband  ia an  action  in  whidi he. is 
liable  for  the  damages  and  costs. 

Rule  4ttcluur](ed. 


T 


Drake  against  Sikes,  Bart.  i^mi^ 

HIS  was  an  action  of  trespass  bmught  against  the  late  sh^ff 
of  Yorkshire  for  taking  the  goods  of  the  plaintiff.  At  the  ^ji^?^ 
trial  before  RookeJ.  at  the  last  York  assizes,  it  appeared,  thai  the  inmi  asftiMt 
goods  had  been  taken  by  one  Sugden;  and  the  only  question  was  for  the 

whether  there  was  evidence  sufficient  tomake  the  defendant  re-  ^'?'*^, 

•ct  of  abai* 

sponsible  for  Sugden* s  acts.    As  to  which  Robert  S'cotf,  under-  ur,  it  h  oot 


sheriff  to  the  defendant,  gave  oral  evidence,  that  Sugden  was  ap-  JJSct  to  llf- 

poJDted  bailiffto  the  defendant  by  deputation,and  acted  as  such;  frcttiieiii». 

bntnodeputation  wasproduced,  norany  notice  g^ven  to  produce  him  aseoe- 

it.  Bnt&off  producedi9ic^d6ii*#bondofsecurityto5;yX;etf.'which  J^*J|^^ 

the  learned  Judge  admitted  without  any  proof  of  the  bond  itself,  ^adgireD  • 

as  it  was  produced  by  the  under-sheriff  from  the  defendant's  jenoUy  to 

office.    It  was  further  proved  by  the  plaintiff  *s  attorney  that  at  ^  ^^^ 

the  time  when  the  goods  were  taken,  Sugden  delivered  to  him  a  getber  wkh 

copy  of  the  warrant  of  execution,  which  was  produced  in  court  ™y  ^  {{[^ 

ttd  ruled  to  be  evidence  by  the  learned  Judge,  who  was  of  opi-  warreotoo. 

nioQ,  that  upon  the  whole  the  relation  between  the  defendant  and  tiTeiiterrd 

^v^cfeji  wassnftciently  established  to  make  the  former  liable  for  ^  "^^^^ 

ttie  acts  of  the  latter;  and  a  verdict  was  accordmgly  taken  for  tiri^oodg: 

Ae plaintiff  for  62/.  ll#.  with  liberty  for  the  defendant  to  move  ^,yb^**''' 

for  a  new  trial  without  costs.    A  rule  nisi  having  accordingly  tweeowch 

heeii  obtained  for  this  purpose  in  the  last  term,  on  the  ground  the  •heriS' 

that  there  was  not  sufficient  privity  established  by  the  evidence  JTlJjJiigj 

between  the  sheriff  and  Sugden^  so  as  to  affect  the  former  by  intbeiiar^ 

the  acts  of  the  other  in  this  transaction.  election 

Xawand  Scarlet  now  shewed  cau$e  against  the  rule.  They  ^  the  best 

admitted  that  a  privity  must  be  shewn  between  Sugden  iand  the  by  proTlajr 

tiie  orl^oal 
^^unatoresecattoa  dirtcted  Ity  tbe  sheriff  to  ncli  baHifft  or  at  kait  fny  proving  iQch  notice 
topf«>aiiceitat  wiD,  in  case  of  aon-prodsctioD,  Ift.ia  tha  iccoudary  cvidontc  of  Iti  comtents, 
UEip.585.    1  TssBt.  301.] 

defendant 
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1797.  defendant  in  order  to  fix  him  with  the  other's  acts ;  hot 
edthat  such  privity  was  here  established  in  two  8C?e 
1.  By  evidence  of  a  gfeneral  privity  arisiiq^  out  otSug 


By«m»    pointment  as  bailiffto  thedefendant,  which  was  admitt 

underHBheriff,  who  spoke  also  to  bis  havii^  acted  as  s 

who  produced  the  greneral  bond  of  indemnity  given  by  / 

the  sheriff.  This  general  privity  is  noticed  by  the  law  ii 

of  a  bound  and  sworn  bailiff,  though  not  in  the  case  ct 

ciallyappointedforaparticnlar  purpose;  and^ii^ileiiw] 

to  be  of  the  former  description.  In  Dolt  Off.  ofSher^ 

of  the  sheriff  is  set  out,  wherein  he  swears  that  he  wi] 

bailiffs  but  such  as  he  will  answer  for.    And  by  27  jE 

it  appears  that  general  bailiffs  are  also  required  to  tab 

prescribed  by  that  act  for  the  faithful  execution  of  the 

whereas  a  special  bailiff  is  most  frequently  qipointed  x 

quest  of  the  party  himself  who  takes  out  the  execution: 

an  one  has  been  held  not  to  be  within  the  statute,  Sii 

260. 2  Lev.  151.  And  in  the  new  oath  of  the  sherifl^  a 

to  be  taken  by  the  3  Geo.  1.  c.  15  «•  18.  he^iwears  **  du 

^  take  no  bailiffs  into  his  service  but  such  as  he  will  ai 

^  and  will  cause  each  of  them  to  take  such  oaths  as  h 

^  what  belongs  to  their  business  and  occupation."  The 

further  distinction  between  the  two  sorts  of  bailiffs, 

known  and  sworn  officer  has  no  occasion  for  a  special  ^ 

justify  what  he  does  by  virtue  of  his  office  at  the  con 

thesheriffas  the  other  has.  Kdho.  86  h.  Dali.  Off.  of  Si 

So  a  sworn  or  known  officer  need  not  shew  his  writ  ^ 

manded,  as  a  special  bailiff  must.    Dalt  c.  22.    Thei 

on  the  one  hand  the  subject  is  bound  to  yield  obed 

the  command  of  the  sheriff's  known  and  sworn  baili 

out  the  production  of  his  warrant,  so  on  the  other 

^  riff  is  personally  answerable  for  the  acts  of  every  sue 

within  the  scope  of  his  general  authority,  without  ] 

ibis  special  commission  in  the  particular  case.    And 
bility  of  the  sheriff  is  the  grouted  of  the  obligation  on 
'  of  the  subject.    It  is  clear  that  the  sheriff's  respo 

from  the  relation  between  him  and  his  officers  goc 
beyond  that  of  a  master  for  the  acts  of  his  servant 
the  latter  case  the  master  is  only  answerable  for  bis 
while  acting  within  the  scope  of  his  particular  bus 
commission :  but  the  sheriff  is  liable  from  the  wrongfu 
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his  bailiff  aedng  under  colour  of  his  office.  And  this  it  founded     1797. 
upon  the  principle  of  public  policy.  For  in  the  case  of  ihese  of-  -— — 
ficers  the  public  have  not  adequate  means  of  knowing  whether     4«m 
they  are  acting  by  the  sheriff's  authority  or  not,  and  are  obliged    >y ssst 
at  their  peril  to  yield  a  present  obedience ;  therefore  the  sheriff 
must  be  answerable  at  all  eTcnts;  and  must  afterwards  indem- 
nify himself  i^ramsthisoffioerB,  if  theywere  in  the  wrongybysuch 
means  as  the  law  puti  into  his  hands.    For  this  purpose  these 
officers  giTe  bonds  to  the  sheriff  to  indenmify  him  against  all  • 
their  wrongful  acts.    This  was  the  ground  of  the  determination 
in  ya&ifejfr.I>o6l0(a),wheretheundersheriff^s  confession  <rf^aa 
escape  was  held  CTidenoe  of  the  hct  in  an  action  against  the 
sheriff;  because  the  under  sheriff  gives  him  a  bond  to  save  him 
harmless;  and  therefore  in  effect  the  confession  goes  to  charge 
himself.  So  here  the  under-sheriff  producing  the  bond  of  indem- 
nity from  SWjfcfeii  to  thesheriffshews  that  the  defendant  is  indem- 
nified againstS!M2|f4fea'#  acts;  and  therefore  the  loss  will  ultimately 
fall  upon  Smgdm  himself,  whose  acts  are  now  brought  forward 
as  evidence  against  the  sheriff.  But  2dly»TheTe  is  also  evidence 
of  privity  between  Sugden  and  the  defendant  in  this  particular 
case ;  for  the  officer  produced  a  copy  of  the  warrant  at  the  time 
under  which  he  professed  to  act  by  the  sii^rifi*'sconmiand.  And 
even  in  the  case  of  a  servant,  if  be  have  in  his  possession  as  his 
authority  for  acting  in  the  name  of  his  master  that  which  or* 
dioarily  he  oould  only  be  possessed  of  by  the  delivery  of  the 
master,  that  would  be  at  least  prim&  facie  evidence  of  his  au- 
thority to  bind  the  master.     12  Mod.  564.    If  this  were  not  a 
copy  of  a  true  warrant,  as  it  purported  to  he,  it  would  have  been 
very  easy  for  the  under  sheriff  to  prove  that  no  such  warrant  had 
heen  issued  bythesheriffof  which  the  paperdelivered  purported 
to  be  a  copy,  and  the  defendant's  not  having  offered  such  proof 
it  mnst  be  taken  as  an  admission  of  the  fact  that  such  a  warrant 
bad  issued.    If  it  be  said  that  notice  ought  to  have  been  given 
to  ihe  sheriff  to  produce  the  original,  the  answer  is  that  such 
notice  would  have  been  nugatory ;  because  the  original  war- 
rant must  be  taken  to  remain  in  the  hand<  of  the  bailiff,  who  is 
boand  to  keep  it  for  his  own  justification. 

CocJfce/ZSerjt.  and  Cbambre  oontri.  This  is  an  action  against 
<ke  sheriff  in  order  to  make  him  responsible  for  the  act  of  another 

(a}ILd.Ji^iaa, 

who 
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^^^*     ^^^  »*  w  MMd,  acted  under  his  authority.  Iii  thk  therefofe  as 

J>nAKB    ^*^'  *^®*  ^*^  **  ^"'^^  nature,  the  aathority  must  be  {iroved  I 

agidmi    Other  eridence  than  the  mere  confession  of  the  agent,  to  whi 

•»«••    alone  the  evidence  given  amounts.  In  cases  ofthis  sort  the  cc 

stant  practice  has  been  to  call  upon  the  ofBcer  to  produce  ti 

origmal  warrant  ttself,  which  being  the  best  eridenceof  the  & 

noothercanbeadmittedfunlessitisimproperljwithheldaften 

tice  to  produce  it.  Butitissaid  that  the  sheriffisrespoiisftlef 

the  act  of  his  sworn  bailiff  without  shewingauy  warrant.  The  a 

thorities  however  whidi  have  been  cited  by  no  means  prove  tt 

position ;  but  even  if  it  were  so»  there  is  ito  proof  in  this  case  tl 

Sugden  was  a  sworn  officer  of  the  defendant's.  Then  the  inda 

nity  bond  is  insisted  onasareasonfinradmittingtheevidence;  b 

that  does  not  apply  to  the  objectiou,for  by  that  bondSayden  on 

secures  to  thesherifRhatheshall  dnlyexecuteall  process  directi 

to  him  by  the  sheriff;  and  there  is  no  evidence  that  any  prooe 

was  so  directed  to  him  in  this  instance.  The  case  in  Ld.  Ragm. 

rery  distinguishable  from  the  present;  for  it  appears  from  the  ve 

statutes  which  have  been  referred  to  that  the  under  sheriff  is  ti 

general  servant  of  thesheriff,appointedby  him  to  execute  his  c 

fice  of  sheriff:  but  a  bailiff  has  no  such  general  author!^  fro 

the  sheriff,  but  is  specially  appointed  by  him  to  act  on  each  occ 

sion  of  executing  process  wherein  he  is  concerned ;  and  prooe 

directed  to  one  bailiff,  is  no  authority  for  another  to  ad  upon. 

lord  Kenton,  Ch.  J.  The  case  cited  from  1  Ld.  Rtiym.  is  d 

only  one  that  affords  any  ground  of  argument  for  the  iilainti] 

but  that  is  distingiiishable  from  the  present  case  for  the  reas( 

given  by  the  defendant's  counsel.    The  under  sheriff  is  tl 

general  deputy  of  the  highnsheriff  for  all  purposes ;  but  that 

not  the  case  with  the  bailiff.    The  plaintiff's  argument  assume 

that  the  relation  of  master  and  servant  was  established  by  tl 

evidence:  if  it  had  been  proved  that  that  relation  subsists 

the  consequence  contended  for  would  have  followed ;  but  thi 

was  not  proved.  If  however  the  rest  of  the  Court  entertain  an 

doubt,  as  this  is  a  case  of  very  extensive  consequences,  it  ma 

be  further  considered. 

Grose,  J.  I  have  always  understood  that  there  is  a  considen 
ble  difference  between  an  under  sheriff  and  a  bailiff  as  to  thei 
liability:  but  the  case  cited  fromLd. Aajfmoiultends  to  shew  tlu 
the  bailiff  is  liable  in  all  cases  in  which  the  under-sheriff  ii 

becaus 
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because  be  also  gives  a.bond  to  die  sherifi.    I  wish  therefore  to    1797. 
haye  an  opportunity  of  looking  into  the  cases.  — — . 

Lawrence,  J.  It  is  of  great  importance  to  the  sheriff  to  ^JJ" 
know  for  what  acts  and  to  what  extent  he  is  answerable  for  the  SvKei. 
act  of  his  bailiffs.  The  case  in  Lord  Raymond  seems  to  have 
proceeded  on  the  ground  of  indemnity  which  the  under-sheriff 
gave,  by  virtue  of  which  his  confession  was  in  effect  received 
against  himself;  and  the  same  argument  would  also  apply  to  the 
bailiff.  But  I  do  not  feel  the  strength  of  that  argument ;  it  does 
not  follow  that,  because  he  charges  himself,  the  sheriff  has  a  re- 
medy over,  for  perhaps  the  .sheriff  may  suffer  much  beyond  the 
exteotofthe  indemnity.  The  admission  of  the  under-sheriff  may 
affect  the  high  sheriff,  be<;ause  he  is  the  general  officer  of  the 
sheriff:  but  I  do  not  think  that  the  bailiff  is  bis  general  officer. 
The  bailiff  gives  a  bond  to  execute  such  warrants  as  shall  be 
directed  to  him ;  when  a  warrant  is  granted  to  him,  he  becomes 
the  special  officer  of  the  sheriff;  and  I  have  always  understood 
it  to  be  necessary  to  produce  the  warrant  to  shew  that  relation  ' 
betireea  them.  But  the  objection  here  is,  that  it  did  not  appear 
that  the  sheriff  had  granted  any  warrant  to  his  officer,  the  ori* 
ginal  warrant  not  being  produced  and- no  notice  having  been 
given  to  produce  it. 

The  Courtf  after  a  short  conference  among  themselves,  made 

The  rule  absolute. 

Doe  on  the  Demise  of  Fotrster  against  Wandlass.  /^^* 
pj^JECTJVIEN'T  for  lands  in  the  county  oi  Durham,  which  ^,,^^^ 
'^^  the  lessor  of  the  plaintiff  held  under  a  lease  from  the  landinrdhat 
Deauand  Chapter  oi  Durham,  and  which  had  been  under-let  VuilYfot''' 
hy  him  to  the  defendant  by  an  indenture  of  demise  dated  the  nonpay. 
Itith  Jaxuan;  1795,for  a  term  yet  unexpired,  reserving  rent,  in  he  cannot ' 
which  was  contained  the  following  proviso  ;*' That  if  it  shall  !j^",^^^^J 
'^  happen  that  the  said  yearly  rents  hereby  reserved  or  any  part  at  common 
♦*  thereof  shall  be  behind  and  unpaid  by  the  space  of  thirty  days  hVd'emand 
*•  next  after  the  said  days  of  payment,  &c.  contrary  to  the  true  |[J*  ^^"'  ^^ 
^  intent  and  meaning  of  these  presents;  or  in  case  the  said  de-  when  u  be- 
"  fendant,  hjs  executors,  &c.  shall  at  any  time  during  the  said  SorufLit'T' 
''term  alien,  &c.;  then  and  in  either  of  such  cases  it  shall  and  th««Kt,4. 
•*  may  be  lawfulfor  fhe  said ./.Fo^l^r,  his  executors, Sec. into  the  vs^V  k^i 

•oc-.      .  there  be  s 

^rlentdwtrea  on  the  premises,  f  Ante  6  yol.  458,  7Eait.S6S.  WillesSOS.  1  Saand.«86.    15 
£asi286.  3Taunu846]  ** 

Vol.  VU.  I  « sai4 
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1797.    ^  said  demised  premises  to  re-enter,  ^c**    There  ^ 

covenant  on  the  part  of  the  defendant  to  pay  rent,  &€ 

FoKtTBii       ^  ^^^  ^^^1  ^^^  plaintiff  proved  a  demand  of  a  half  y 

«^aiiitf  lifter  the  day  on  which  it  was  due,  and  a  refosal  on  tl 
the  defendant  to  pay  it,  before  the  re-entry.  But  it  wi 
on  both  sides,  that  there  was  a  sufficient  distress  on  the 
during  the  whole  time*  On  the  part  of  the  defencta 
objected  at  the  trial  that  the  lessor  of  the  plaintiff  i 
recover  either  at  common  law,  or  under  the  statute  of  th 
c.  28.  s.  2*;  not  by  the  former,  because  the  rent  was  not d 
on  the  day  when  it  became  due;  Co.  Lit.  201. ;  7  Rep* 
by  the  latter,  because  there  was  a  sufficient  distress  o 
mises.  On  the  other  hand  the  plaintiff's  counsel  reli 
express  covenant  of  the  defendant,  that  the  lessor  shooli 
upon  the  event  which  had  happened,  namely,  the  non 
of  rent  when  it  became  due.  And  to  this  opinion  Xai 
inclined  at  the  trial,and  directed  a  verdict  for  the  plai 
upon  reporting  the  case,  upoh  a  motion  for  a  new  tria 
that  upon  re-consideration  of  the  question,  he  was  not 
with  his  former  opinion.  And  he  referred  to  7  Co  A 
the  distinction  is  taken  that  upon  a  distress  for  non-p( 
rent,  a  demand  at  the  day  is  not  necessary,  as  it  is  in  tl 
a  re-entry,  where  the  whole  interest  or  estate  is  del 
where  any  some  nomine  poenae  is  forfeited ;  in  both  wl 
the  demand  ought  to  be  made  precisely  at  the  day  a  a 
time  before  sun-set ;  in  the  one  case  in  respect  of  the 
and  in  the  other,  in  respect  of  the  penalty.  But  in 
of  a  distress,  he  who  hath  the  rent  may  demand  it  at  i 
he  will ;  for  no  loss  or  penalty  will  thereon  ensue, 
a  remedy  to  come  at  his  rent  in  arrear.(a) 

Law  and  Holroydsihewed  cause  against  the  rule  fi 
aside  (b)  the  verdict.  The  present  case  is  distinguish 
that  in  7  Co.  28.  and  from  Co.  Lit.20L  What  is  tber 
plies  only  to  the  case  of  a  reservation  of  rent,  and  to  a  cla 
entry  for  non-payment  pursuant  to  the  reddendum:  in  w 
the  obligation  of  payment  if  not  personal,  but  the  ren 
realty ;  and  the  lessor  .cannot  re-enterwithout  observio 

(a)  Vid.  D^*b\.b.e8 a.  h.  nnii  Ooo^Hghi ▼.  Caior^ Ihug.  485, 

(b)  Tbemotiob  was  at  first  made  to  set  aside  tke  verdict;  bat  as 
part  of  the  premises  which  the  lessor  of  the  plaiotiflT  was  at  aUerent 
rrcover,  the  rule  was  aflerwardi  made  to  coofioe  the  execution  |o  suck 
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til  tte  hii^tiei^  fe^iiifed  by  I6e  common  law.   And  tbat  doctrine     1797* 
proceeds  tipbti  the  pHncipIe  of  thfe  estate'ii  being  g^nted  upon 


a  condMoh,  ih  whlth  case  It  nltist  be  admitied  that  ihe  grantor  poEtf ^t! 
whowdntd  tak6  advahlageofthe  condition  in  order  to  defeatthe  *v«^** 
estatb  of  the  grdi^tfe^  muisitproceed  strictly  in  the  manner  pointed 
out  by  the  law,  for  the  reason  mentioned;  and  therefore  if  the 
plaintiff  had  resteli  merely  upon  ihe  obligation  arising  but  of  the 
reddenaum  clause,  the  bbjectioh  mi^bt  have  applied.  But  here 
is  an  express  covenant  t6  pay  fetit,  wnicli  is  a  personal  covenant^ 
notrojining  with  the  Iand,nor  a  condition  ki^nexed  to  the  estate^ 
bdhnaepenaent  thereof;  and  tj&e  proviso  for  re-entry  in  case  of 
Ae  breach  of  i&is  covenant,  operates  rather  ih  the  nature  of  a 
linirtatioh  of  the  original  estate,  that  it  should  continue  solon^ 
only  as  the  lessee  snoiila  pay  hisirent  oh  the  AsljA  when  it  became 
oue,  ana  is  ratlier  io  be  coiiisi^ered  ^  part  of  the  original  and 
mutual  agreement  between  the  partie^,  than  as  a  subsequent 
condition  which  is  to  defeat  a  larger  estate  by  way  of  forfeiture* 
Neitiier  is  this  piro vise  for  re-entry  confined  to  the  ndn-paymeni 
of  rent  only,  but  if  extends  t6  iion-per^)rmance  of  several  cove« 
nanteyone  of  ihem  iii<ieed  being  for  payment  of  the  rent  at  the 
times ineiitioned.  And  as  no  demand  woxdd  haVe  been  necessary 
if  the  lessee  had  aliened  or  assigned,  neither  can  it  be  necessaiy 
in  this  case.  In  bCo.  40  i.  it  is  resolved  that  by  special  consent  of 
tlie  parties  a  re-entry  may  be  for  default  of  payment  of  rent  with-* 
outdemand  of  it  (a).  The  distinction  before  alluded  teis  takeniu 
tinch  V.  Throgmorion  (b) ;  where  in  ejectment  the  defendant  set 
forth  alease  of  the  premises  granted  by  the  crown  to  his  ancestor 
forgeventy  years:  The  plaintiff  replied  that  the  lease  was  render-* 
ingrent  atitftcAae/mcwand  at  the  Annunciation  by  equal  portions; 
with  a  proviso,  that  if  the  rent  were  in  arrear  for  one  month, 
&c.tneleaseshou1i^bevoid;  and  tbenaverred  that  the  rentwas  in 
arre^  for  one  month  and  upwards,  upon  which  the  Crown  grant- 
ed the  lands  to  t^e  plaintiff;  to  which  it  was  rejoined  that  the 
rent  was  afterwards  paid  by  the  defendant  and  accepted  by  the 
officers  of  the  Crown :  aind  on  demurrer  it  was  held  that  this  pro- 
viso operated  as  alimitation  and  not  as  a  condition,  although  the 
words  were  words  conditional,  and  that  they  ought  to  be  inter**' 
pretedasif  thelease  had  been  for  so  many  years,  if  the  lessee 
should  so  long  pay  the  rent;  for  when  by  the  express  agreement 

(•)  VId.  VnpJUry^.  JDamyon,  I  BuUt^  18U         (ft)  Moifr  S01» 

12  28 
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1797*  in  the  lease  it  is  to  be  void  upon  a  certain  event,  alth< 
■-  -—  so  stated  in  words  conditional,  it.€reates  a  limitation,  at 
FoKSTSH  ^"^  estate  to  cease  without  entry.    And  so  it  is  where  t 

l¥ifi^^l«  ^  ^^  ^^  **  *"  ®**^  "P^^  ^®  happening  of  any  collatei 

The  same  doctrine  was  laid  down  by  Hervey  J.  in  Chi 

Ware  (a).    In  the  case  of  a  bond  conditioned  for  peri 

of  covenants  in  a  lease,  one  of  which  is  the  payment  c 

the  days  reserved,  if  the  payment  were  omitted  there  is 

but  that  the  bond  would  be  forfeited  though  no  dema 

made.   Andrews  v.  Woody  Cro.  EKz.  332  (6).    There 

ference  between  that  and  the  case  of  an  express  covena 

IRoL  Abr.  459.  pL  7.  where  a  man  leases  to  another  r 

rent,  and  the  lessee  covenants  to  pay  the  rent  at  a  certaii 

ought  to  pay  it  without  any  demand  at  his  peril.     C 

Now  here  there  9rsa  a  demand  of  the  rent  made  before  i 

though  not  made  on  the  very  day  on  which  it  became 

Cockell  Seijt.  and  Woodj  contri,  said  that  there  we 

authorities,  in  addition  to  those  already  mentioned, 

that  at  common  law  a  demand  of  rent  was  necessai 

made  at  the  day,  and  on  the  land,  before  a  re-entry. 

Demand,  pi.  19.    Co.  Lit.  201.    Cro.  EKz.  73.  4  Le 

And  that  not  having  been  done  here  there  could  be  no 

us  at  common  law.    Neither  could  it  be  made  by  virtu 

Stat  4  Geo.  1.  which  is  confirmatory  of  the  common  laii 

down  in  the  authorities  before-mentioned.    For  that 

only  gives  the  right  to  re-enter  when  no  sufficient  distr 

be  found  upon  the  premises ;  and  it  was  incumbent 

plaintiff  to  prove  that  there  was  not  any  such,  in  order 

blish  his  right  under  the  statute. 

Lord  Kenyon,  Ch.  J.  I  think  there  has  been  som< 
sion  in  the  argument  on  behalf  of  the  plaintiff.  There  a 
in  the  books  to  this  effect ;  where  a  lease  is  made  for  a 
years,  determinable  on  such  a  thing  being  done,  it  det 
when  thatthing  is  done  in  the  case  of  a  chattel  interest 
case  of  a  freehold  lease  it  is  only  voidable,  and  somethii 
be  done  by  the  lessor  to  shew  his  election  to  put  an  en 
And  some  of  the  cases  cited  perhaps  went  on  that  groxxn 
this  question  arises  on  a  power  to  re-enten  Now  at  c< 
law  great  niceties  were  required  in  such  a  case ;  and  it  ws 
away  the  necessity  of  complying  with  those  requisites  t 

i^)  Sed  vid.  SpeQ9tWk  ShenSf  Cro.  EUt,  8?8.  aod  1  RoU  Jhr.AeO.pl  IC 
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act  of  parliament  was  passed.    But  this  shews  that  all  those     1797. 
niceties  reqaired  by  the  eommon  law  mtist  have  been  pursued     ' 
before  the  act ;  and  the  statute  does  not  apply  to  this  case,  be*   f^J1i!^bii 
cause  there  was  a  sufficient  distress  on  the  premises*    There-     ogainMi 
fore  the  plaintiff  must  resort  to  his  right  at  common  law ;  and 
not  haying  complied  with  the  requisitions  of  the  common  law, 
he  cannot  recover. 

Rule  absolute.  j 

Jackson  against  Warwick.^  isatiap^ 

v^^^  >  /2,t^^ ,  j^-  :rjr  j/y  .^ ..-  •'«»•  »^''- 

rilHIS  was  an  action  on  a  promissory  note  for  10/.  payable  on  ^®  ^**°" 
-■-  or  before  the  14th  Feh.  1793,  which  was  given  by  the  de-  mamtained 
fendant  as  an  apprentice  fee  with  his  son  T.W.  to  the  plaintiff  to  pj^lmiffoB 
whom  theson  was  bound.  The  indentures  were  not  produced  at  "J?**?^*" 
the  trial,  and  were  stated  to  be  lost ;  but  there  was  evidence  to  tbe  defeod- 
ahew  that  there  was  no  mention  made  therein  of  this  premium  HJpre^ce 
having  been  given  with  the  apprentice,  nor  any  stamp  thereon  f««  with  hu 
in  proportion  to  the  value,  as  required  by  the  statute  8  Ann.  c.9.  was  to  be 
in  de&ult  of  which  by  the  39th  section  of  the  act,  the  indentures  j^^^Jjg. 
are  declared  to  be  void,  and  unavailable  to  any  purpose.    The  tiff;  if  it  ap. 
apprentice  vemained  some  part  of  his  time  with  his  master,  and  fbtT^ndeo- 
then  absconded.    At  the  trial  at  the  last  assizes  at  Carlisle  be-  tureexe* 
fore  Lawrence  J.  it  was  objected  that,  tbe  indentures  being  void  void  by  the 
for  this  defect,  the  consideration  of  the  note  had  failed,  and  ^1%]%^'^' 
that  the  plaintiff  ought  to  be  nonsuited.    To  this  it  was  answer-  ^^^  of  the 
ed,  that  the  avoiding  of  the  indentures  could  not  collaterally  uch  pre* 


affect  this  note ;  but  that  at  all  events  it  was  sufficient  if  there  ^^^^^  ,^ 
were  any  consideration  to  sustain  it ;  and  here  the  master  had  a  propeV 
provided  board  and  lodging  for  some  time  for  the  apprentice,  m"ect°of 
which  was  in  itself  a  sufficient  consideration.    But  Lawrence,  JJ*,^"*?' 
J.  was  of  opinion  that  the  consideration  was  entire,  and  that  it  the  plaintiff 
had  wholly  failed.  .  However  he  suffered  a  verdict  to  be  taken  ^^j!^^^ 
for  the  plaintiff  for  10/.,  with  liberty  for  the  defendant  to  move  tb«  appren- 
to  enter  a  nonsuit    And  wiL  Ume 


Lambe  having:  obtained  a  nile  nisi  to  that  effect  in  the  last  Aodnntiiba 

.  ^  abscooded. 

term,  [6  £sp.  8.] 

Chamhre  now  shewed  cause  against  it.  The  objection  does 
not  arise  on  tbe  face  of  the  note,  which  is  an  absolute  one  for 
the  payment  of  the  money.  All  that  appears  is  that  in  fact  the 

duty 
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1797.    duty  was  not  paid  fit  the  time  of  executing  ^e  ii^^f^ri 
non  constat  that  the  ^oastei^  WS^^  99^  ^?7^  99^  4^W  ^ 


^i^S^  afterwards  on  paymeieit  ojf  ^he  4fJ^ty.  [l(^^  *\werf«4  W 
If  AR WICK,  by  the  Court,  that  thf  tjme  for  get(ii^  tbeyi  st^^m^pi^  \ 
pired  before  the  action  wfs  CQD>iDei^ce.d.]  At  any  rat 
question  entirely  collateral  to  the  note,  and  if  there  be  ai 
sideration  left  to  establish  that,  it  is  sufficient.  And  h 
master  maintained  the  apprentice  for  some  time  before 
scondedy  which  is  a  good  consideration,  and  was  in  tl 
temptation  of  the  parties  al  the  time  when  the  note  was  ^ 
Lambe  in  support  of  the  rule  was  stppped  by  the  Co 
Lord  Kenyon,  Ch.  J.  The  note  was  given  in  consid 
of  the  relation  of  apprenticeship  which  these  parties  sv 
was  to  be  created  between  the  defendant's  son  and  the  f 
which  relation  it  now  appears  never  did  exist  betvfreet] 
and  therefore  the  consideiiation.  of  the  npte  ^l^Uy  fai 
the  statute  of  •4nn.  the  duty  is  laid  upo^  the  master  in  coi 
tjon  of  the  premium  received  Ijy  him ;  and  therefore  b 
to  have  taken  care  that  the  con^idei^tjon  was  ips^rt^d  ii 
denture,  and  that  it  was  properly  i||aiqyped,  t)i^  tirge  k 
which  is  now  expired.  Bpt  be  that  a^.if  n^^  i6f,e  ^afi  oi 
to  the  consideration  at  the  time  of  V'.ngiqg  the  actioa. 
that  time  it  appears  that  tl^e  ip^^.^ture  was  not  st^pc 
Per  Curiam 9  A^  nonsuit  to  be  i 


fmdinf^  Stamper  against  Milbourne. 

Ko  action   ^l^HIS  was  an  action  on  the  case  against  the  d  efendan 
*•".  ^.    ^    -*-    of  the  county  of  Cumberland,  for  not  assiirnine 
against  the  bond  taken   by  nmi^  m  ap  action  brought  by  the 
no7'a»S>.'  against  J.  Chalmers.    On  the  trial  at  the  last  assizes  f 
ihjrabaii-   berlandj  hetovB  Lawrence  J.  it  appeared  that  the  de 
bond'be   ^  after  having  arrested  Chalmers^  let  him  out  of  custody 
**°th**d*     ^  perform  his  duty  as  a  dissenting  minister,  taking 
fendaiit*!     bond ;  that  Chalmers  returned  into  the  defendant's 
ulto  cut^  before  the  return  of  the  writ,  and  continued  in  his 
dy  before     uxktXL  he  was  superseded  for  want  of  a  declaration  aga 
of  tbe  writ,  by  the  plaintiff;  and  that  the  bail-bond  was  cance 
fore  the  return  of  the  writ.    It  was  objected^  on  beha 
defendant,  that  as   Chalmers  was  in  custody  at  th< 
of  the  writ,  this  action  could  not  be  maintained^  the 
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not  haviDg  sostained  any  injary  by  Coalmen  being  at  large  be-    1T97. 
fore  the  retam  of  the  writ ;  and  the  case  of  Phmk  v.  Ander$imf 


axle,  5  Fol.  37.  waa  referred  to«  The  l^lainCiflra  counsel  relied  on  ^^^* 
HarriMn  y.  Dames^  5  ^icrr.  2683.  to  shew  that  the  sheriff,  after  Mii^ 
taking  a  bail-bond,  conld  not  cancel  it  6n  account  of  the  de- 
fendant's being  in  custody  at  the  return  of  the  writ,  for  that  no-> 
thing  was  a  performance  of  the  bail-bond  but  putting  in  bail 
above.  But  the  learned  Judge  ;was  of  opinioUf  on  the  authori^ 
of  Jona  y.  Lander,  ante.  6  yoL  769.,  that  the  plaintiff  codd  not 
fecoYer:  however  he  suffered  the  cause  to  proceed,  giymg  the 
defeudant  leave  to  move  to  enter  a  nonsuit;  and  the  jury  gave 
a  rerdict  for  the  plaintiff,  with  one  farthing  damages. 
A  motion  having  been  made  in  the  last  term  to  enter  a  nonsuit^ 
Laic  and  Holroyd  now  shewed  cause  against  it ;  again  rely* 
\fi^  on  Harrison  v.  DavieSf  and  observing  that  on  the  sheriflTir 
taking  a  bail-bond^  the  plaintiff's  right  to  have  it  assigned  at* 
t»ched ;  the  words  of  the  statute  4  Amu  e.  16.  s.  20.,  being  pe- 
remptory, that  the  sheriff  ikall  assign  the  bail<-bond ;  and  that 
it  was  only  decided  iuJone$  v.  jLa]icfer,diatuitder  these  circum^ 
stances  the  Court  would  not  rule  tbe  sheriff  to  bring  in  the 
body,  not  thift  the  plaintiff  Cannot  maintain  this  action. 

Birt  The  Court  (stopping  Wood  and  C^ambre  cohtift)  were 
clearly  of  opinion  that,  according  to  the  case  of  Jones  v.  Lander^ 
if  theparty  return  iikto  the  sheriff's  custody  before  the  return  of 
the  writ,  the'bail-bond  may  be  cancelled  and  considered  as  if  it 
had  never  been  given;  the  great  object  being  to  compel  an  ap- 
pearance at  the  return  of  the  writ  That  the  plaintiff  id  this 
case  was  not  damnified  by  the  act  of  the  sheriff;  for  that  if  he 
had  any  cause  of  action  against  C%a/mer«,He  might  huve  pro- 
ceeded to  judgment  against  him  while  in  custody,  instead  of 
which  he  had  suffered  him  to  be  superseded  for  want  of  a  deda^ 
JKdioa.  And  that  the  stat.  4  Ann.  only  meant  that  tbe  sheriff 
AoiM  be  compelled  to  assign  such  bail  bonds  as  were  effectual; 
whereas  this  was  given  up  before  the  return  of  the  writ  and 
treated a»a  nQllity^  And  they  madetbe  rule  absolute  to  enter  a 

Judgment  tyf  nonsnifi 
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'^iSTii?'  Farquhar,  Bart,  against  Morris. 

^atwTon  a  T^EBT  On  bond  dated  on  a  day  certain  in  the  penal  som 
day  certain  -■-^  800/.  Conditioned  to  pay  400/.  but  no  day  of  payment  w 
sum  coDdi-  expressly  named,  nor  interest  reserFed  in  terms*  The  defeni 
tioned  for  ant,  before  plea  pleaded,  obtained  a  rule  of  reference  to  the  ma 
aieKcr  ter,  grounded  upon  the  4  Ann.  c.  16*  &  13*  to  compute  wb 
wHy**wUh-  ^**  ^"^  ^^^  principal,  interest  and  costs,  and  on  payment 
out  naming  the  Same  to  stay  the  proceedings.  The  Master  doubted  wh 
payment? is  ^^^^  ^^  ^^^  authorised  to  proceed  in  this  inquiry,  because  tl 
payable  on  12th  section  of  the  act  speaks  only  of  "  any  bond  which  hatl 
the  date;  ^  condition  or  defeasance  to  make  void  the  same  upon  pa 
Sy  action  **  ^^^^  ®^*  lesser  sum  at  a  day  or  place  certain ;"  and  the  13 
bcouieht  section,  upon  which  the  rule  was  obtained,  is  confined  to  ^  ai 
Coort  wui^  ^*  ^^^  bond/'  And  here  there  was  no  day  certain  meotioDi 
'h'^M^  ^**  for  the  payment  of  the  money.  It  was  therefore  now  moved  ( 
to  compute  the  part  of  the  defendant  by 

mm^u'  Perceval  and  Wood,  that  the  Master  might  be  directed  to  (H 
and  coiu  ceed  under  the  former  rule.  And  tbey^pientioned  Bonafoui 
an?onpay-  Rybi)t,  3  Butt.  1370.  where  Ld.  Mansfield  said  that  the  act 
ment  of  the  parliament,  being  merely  confirmatory  of  the  eriginal  jurisd 
the  pro-  tion  of  the  Court,  ought  to  have  the  most  liberal  constructi^ 
virtue  of '^^  for  the  easier,  speedier,  and  better  advancement  of  justice. 
Ike  4  ^jm.  Gihbs  contra  relied  on  the  strict  words  of  the  act,  conteii 
Interest  ii '  ing  that  it  only  related  to  bonds  conditioned  for  payment  oi 
bond  °  ^^^  ^y  certain  expressly  named  therein, 
though  not  Per  Curiam.  This  bond  is  payable  at  a  day  certain ;  foi 
rnerrecu  ^  payable  on  the  day  of  the  date,  no  other  time  being  mention 
for  payment. 

The  plaintifr*s  counsel  then  insisted  that  he  was  entitled 
interest ;  which  was  opposed  by  the  counsel  foe  the  defenda 
on  the  ground  that  none  was  reserved,  and  therefore  it  mnst 
taken  that  none  was  intended  to  be  paid.  And  that  even  if  1 
bond  were  payable  on  demand,  a  demand  was  necessary  to  < 
title  the  plaintiflTto  interest.    But 

Per  Curiam.  There  is  no  doubt  but  that  interest  is  payal 
from  the  time  of  payment,  namely,  from  the  date,  though  i 
f  xpressly  reserved* 

Referred  to  the  Master  according 
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Morton  against  Lamb.  w^khmOa^ 

IN  an  action  on  the  case  the  plaintiff  declared  against  the  de«  ipwiMtiM 
fendant,  for  that  whereas  on  the  10th  Feb.  1796,  at  Manches-  SSiwr^rf' 
/<r,in  the  county  of  Xcmca^^er^in  consideration  that  the  plaintiff,  comats. 
at  the  special  instance  and  request  of  the  defendant,  had  then  aaap«o- 
andlhere  bought  of4he  defendant  200  quarters  of  wheat  at  JJJJJ^i,^ 
5/.  Of.  6d.  per  quarter,  such  price  to  be  therefore  paid  by  the  tbe  defend* 
plaintiff  to  the  defendant,  he,  the  defendant,  undertook  and  then  ^^i^ 
and  there  promised  the  plaintiff  to  deliver  the  said  corn  to  him  *•[•?  ^Sh.^ 
(tbe  plaintiff,)  at  SkardlotCf  in  the  county  of  Derby ^  in  one  month  bought  of 
from  that  time,  viz.  of  the  sale;  and  then  he  alleged  that  al-  ^JJJ?^ 
thoDgh  he  (the  plaintiff)  always,  from  the  time  of  making  such  tityaia 
sale  for  the  space  of  one  month  then  next  following  and  after-  uMiortook* 
wards,  was  ready  and  willing  to  receive  the  said  corn  at  Shard"  JP^JjJf ' 
/oil?,  yet  the  defendant  not  regarding  his  said  promise,  &c«  did  piaintUTat 
not  in  one  month  from  the  time*' of  the  making  of  such  sale  as  ^^'^ 
aforesaid,  or  at  any  other  time,  deliver  the  said  -com  to  the  fr^n  tin 
plaintiff  at  Shardloto,  or  elsewhere,  although  he  (the  defendant)  Hde,  tht 
was  often  requested  so  to  do,  &c.    The  defendant  pleaded  the  P^*^ 
general  issue ;  and  at  the  trial  the  plaintiff  recovered  a  verdict.  tenderofUw 

Holroyd  obtained,  in  the  last  term,  a  rule  calling  on  the  plain-  ^j,^  ^ 
tiff  to  shew  cause  why  the  judgment  should  not  be  arrestedi  be-  ejf '^aicai 
cause  it  was  not  averred  that  the  plaintiff  had  tendered  to  the  for  the  de- 
defendant  the  price  of  the  corn,  or  was  ready  to  have  paid  for  it  j-oJIIJ^lSj 
on  delivery.     He  said  this  was  necessary  on  the  principle  esta-  payment  of 
^l^ed  in  many  cases,  particularly  in  Thorpe  v.  Thorpe  (a)f  Cat"  wei«ca». 
lonety.  Briggs  (ft),  Kingston  v.  Preston  (c),  Jones  v.  Barclay  *"?T^**** 
{d)f  and  Goodison  v.  Nunn  (e),  that  when  something  is  to  be  by  the  pai^ 
done  by  both  parties  to  a  contract  at  the  same  time,  as  in  this  i||S!^^|^ 
case  the  tendering  of  the  money  and  the  delivery  of  the  com,  iunetiaiei 
there  the  party  suing  the  other  for  non-performance  of  his  part,  aoit  aver 

mast  aver  an  offer  at  least  at  the  same  time  to  perform  ,what  V^^"^ 

*  aoce  or  an 

was  to  be  done  by  himself.  oiler  toper- 

Xow,  Woodj  ^ndScarlett,  now  shewed  cause.  The  covenants  pa™b!^oi« 

here  are  mutual  and  independenti  and  each  party  has  a  remedy  ^  ^ 

action 
(a)  Mk.  171.  (»)  «.  \\S.  (c)  Dcugl  Sd  Ed.  9S».  •« fhirt  tbe 

(d)  ihu^U^Ei.  CB4.  (0  JM9^  4  vol-Tfll.  ^^^^ 

by 


/.'-/ 
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llifi     by  action  against  the  other  for  non-peiformance  of  his  part  B 

■ if  there  be  any  precedence  between  them,  the  delivery  oft 

goodsoughtyin  theregularorderofthing8,to  precedethepaymc 

of  the  price.  In  neither  ease  can  the  averment  contended  for 

'  necessary.  The  distinction  is  taken  in  many  cases,  that  where  ^ 

things  are  to  be  done,  and  the  time  of  doing  it  is  mentioned  I 

Use  and  not  for  the  other,  there  the  thing  for  doing  whicii  t 

time  is  stipulated  must  be  done  first,  and  so  averred  to  be.  Paffo 

V.  Webhe,  2  Rol.  Rep.  88.  Pordafje  v.  Cale,  1  Sannd.  319.  Peti 

y.  Opie^2 Saund.S&2.  1  Ventr.  177.  2M.Elwick  v.  Cudw^ri 

lLuiwitclh4Sti.Hill(m  vJSmith  t  A496.  So  hi  Thorpe  v.Thorp^  (i 

it  was  said  by  BolU  Ch.  J.  that  if,  by  the  agreement,  a  dny  c< 

tiiin  is  appointed  for  the  payihent  of  money,  and  this  day  is 

happen  before  the  act  can  be  performed  for  which  the  money 

tp  be  paid,  there,  although  the  words  are  thai  he  shall  pay 

lnttcby.br  the  performance  of  the  aet,  yet,«fter  the  day  appoints 

t£e  party  shall  have  his  action  for  the  money  before  die  thing 

performed.  And'thatisastronger'casethan  the  present,  becau 

the  act  for  which  the  recompenoe  is  to  be  given  ought  in  reason 

precede  the  recompence  itself.    In  Blaehcett  v.  Jfadi  (^  t 

plaintiff  declared  in  debt  for  a  penalty  on  a  covenant  that 

should  transfer  so  much  stock  to  the  defendant  on  or  befbre  t; 

21  St  September^  and  that  the  defendant  in  consideration  of  ^ 

premises  covenanted  to  accept  and  pay  for  it;  and  then  th  e  plainl 

averred  that  be  was  ready  and  offered  to  transfer  the  stock  < 

that  day,  but  thatthe  defendant  refused  to  accept  or  pay  for  it : 

was  objected  in  arrest  of  judgment  that  the  actual  transfer  of  tl 

stock  was  n  condition  precedent  which  ought  to  have  been^vv 

ii0d:BiittheConrtheldtbat^*neofMtc2eralf  on  qfikepretnies^mes 

in  consideration  of  the  covenant  to  transfer,  and  not  of  an  aeht 

transferring,  for  which  the  defendant  had  his  remedy;  though 

it  did  mean  the  latter,  a  tender  and  refusal  would  amount  to  pe 

fbrmance.  And  they  added  that  in  all  such  casesth^  great  que 

tion  yrw^whofcastodo  thefint acif  Butthatwhere  the  transfi 

was  to  be  uponpayment;  there  was  no  colourto  make  the  tra&fifi 

a  condition  precedent.   The  same  doctrine  was  held  in  Dowse 

T.  Myer  (e).    These  cases  went  on  the  ground  that  thie  partic 

had  mutual  remedies  on  their  reciprocal  promises,  and  then 

fjire  there  was  no  need  of  the  averment  contended  for:    But  th 

case  otMerrUv^  Rane  (d)  applies  as  strongly  in  another  poii 

(a)  1  Soft.  17 1.    1 1««v.  850.  S.  C  (»)  1  Sinu  535. 

(c)  I  Stra.  718.  {d)  I  Stnh  45S« 
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fidentipuof  i^52t  paid  to  the  d^ff^if^Rnt^  ^  VF^  ^  IrUffef 


any  tiine  before  tbe  9t]b  JUauiq^  172^ widiift  ^fee  d^gr^a^    Wp% 
demsiid  in  writiiajj^  upoa  paym^  of  ibe  furtli^  9ii«i  of  90001 
tbea  h^^Tenred  4e  demwd  ii)  writing,  luid  Ihsrt  be  attended  ott 
Uie  dajt  bat  tb^  the  defendfuil  did  not  ap(ie«(  to  tcwefer;  Om 
^f  tbe  objections  wa%  tbat  the  plaintiff  had  not  a?eried  that  bo 
bad  the  money  tb^re  on  tb^  4ay»,to  bi^Te  paid  upm,  tho  tranaferr 
But  the  Court  said  tha^a  to  tbe  plaiQti^  not  abewing  a  tender 
that  ong^t  to  baye  come  from  thie  d^cnda^t  by  way  of  excuae^ 
tbat  be  was  tb^re  r^ady  to  i^^  trviafi^ned  if  die  plaintiff  bad 
been  there,  to  have  paid  tbo  money.    To  i^ppljf  tberefoTe,  tbe 
reasoning  of  all  these  anthoritiea  to  tbe.pi^eaent  casex-^Here  tbe 
fint  act  to  be  dome  ^i^  by  the  defendanti  nfiamly,  tbe  carrying 
of  the  ^oi;n  to  i^l^d^oiq ;  by  ^pM^HQg  wbicl|b^  bn^ 
meat)  aud^  qafif^  ofaction  afcqrqed  to^tb^^i^intiff  according  to 
thatclaaa  of  Gi^ai^iKber]f^ini^ee9p^nl»(^f  )iiil 
^ed  tQ  giyo^  Qu^nal  remedies  tp  t\^e  parties*    B^t  admitting 
that  be.waa^iptbQifpdltpdelfrer,  thi»  <?<m,lbei;^niMtiLtho  plfuiittiff 
waa:i^eBM^  ^^W'^*^'^^^^>'^^^^'^^  oytglyti  t^cofiift  fipomAa  d^# 
fendaal  Igr  way  of fexcaae»  wd.  tbf  teoder  of  p^miont  was.no( 
i^eees^ary  to  be  arerrc^  by tbf^ plaintiff iwa.coi|^ilion  pracdbiit 
tathetnght of  a^ooif   i;i^4^f0a<i9lKttQ^1K4(M^€(«l^^     «Kr' 
ci^  for  tl^  iiQP'i^ormancse  p^^bis  p^^t  ejt|ier  4iat  hi||4M^i|ia4 
the  com  to  t|||f^pl9ce»  andwaa.  r^dy  tobi^yn  df^vered  it»  but  thai 
the  plaintiff  wai^  notthflRo  tQ  recaive  i<;  Of  tl^t  the  plaintiff »» 
fnaed  to  receive  it:  or,  that  1^ >wasiiot  ready  topiiy^for  it,  Lemt 

csMflCo.  10^  Wb^^aMfi^lUm  is  brfmg^ttformon^y  di4e,tbetde« 
fendant  may  ahe^  in  bifi^defeMaa  tendair  andrafiiaalt  or  tbitbft 
was  preparedat^io  dsy^  ai^placo^  appoi^ited  to  pay  tbe  ^lo*- 
ney,biit  that .tb^  plaintiff  waa^not  there  to,  reoe^To  it;  y^tit 
njByer  w^beld  iw^^eam^fc^thajd^tiff  tp 
t^  he  waf  ready  to«receiyo^it•  ^^d  bare,  if >tbe  readineaa  to 
]^y  ha4  b^en  a^mneil,  Hicmld  h^w0  anawered  no  porpoaef 
beeaaae  no  isave.  coi^d  bave  beem  tokan  on  it.  Be^idaa.in  no 
€K%  is  tendef!  of  pajmowttneceaiary  t0:bea9efaredwhenftba 
cpi^tact  la  em^Rtpryi  ai  i^ia^io  tbiaopo^;  fox  tii(BfPerthe  part 
ties  neoesaarily  rely  upon  the  mutual  remediea  ariaing  out 
ff  it;  they   give  mutual  ci^e^ji^.. to  eac^(tfbf&    AM  ^^ 
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1797.     esmtn  cited  on  the  otber  side  are,  if  strictly  considerc 

■  of  condition  precedent.    Several  of  them,  as  well  as  th 

^tuS^    quent  cases  of  Campbellv.  Jonet (o)and  Porterv.Shepi 

l^AWLB.     laid  down  the  rule  that  whether  covenants  be  or  be  not  in 

^nt  on  each  other,  must  depend  on  the  good  sense  of  th 

that  is,  who  in  the  fair  sense  and  meaniDg  of  the  parties 

quired  to  do  the  first  act.    Now  here  there  is  no  doubt 

first  act  was  to  be  done  by  the  defendant,  which  he  neg] 

'do ;  and  it  would  be  absurd  to  require  a  person  to  pay  d 

before  he  had  received  them ;  though  if  he  were  not  i 

pay  for  them  at  the  time  when  the  other  was  ready  to 

them,  that  might  be  a  reason  for  the  non-delivery.    ] 

that  is  only  matter  of  defence  and  excuse  on  the  part  o 

fendanf,  which  it  is  incumbent  on  him  to  shew.    And 

effect  of  the  averment  required  is,  that  the  plaintiff*  wa 

to  tender  the  price  before  the  goods  were  even  offered 

HolroydcontA.  Thisaction is  notbroughtagainst  the 

ant  for  having  omitted  to  carry  the  com  to  Shardlowj  eve 

ing  that  to  be  the  first  act  to  be  done;  and  therefore  mu< 

plaintiff'^s  argument  does  not  apply.    But  the  ground 

plaint  is  that  it  was  not  delivered  to  him  there ;  and  consc 

vponthisformofdeclaringit  may  be  assumed  that  the  dc 

.    did  carry  the  com  there.    The  question  then  comes 

whether  the  defendant  was  bound  to  deliver  his  com,  tk 

tfflTnot  being  there  ready  to  pay  for  iL    For  if  not,^  the 

lows,  according  to  all  the  late  determinations,  that  he  < 

have  averred  a  tender  of  the  price,  or  that  he  was  there  r 

pay  for  it,  if  thedefendanthad  been  there  ready  to  receiv 

deliver  the  corn.  And  for  this  purpose  it  is  not  necessary 

that  the  tender  of  the  price  was  a  condition  precedent,  st] 

considered;  for  accordingto  Ooodisson  v,  Ntmn  (e)  andJS 

T.  Preston  (d),  if  the  acts  are  concurrent  and  in  the  natui 

transaction  to  be  done  at  the  same  time,  before  one  of  the 

can  maintain  an  action  against  the  other  for  the  non-perfo 

of  h  is  part,hemustaverthathe  performed  orwas  ready  to  ] 

every  thing  on  his  own  part.     Callonel  v.  Briggs  (e)  is  i 

Hat  was  an  executory  agreement,! ike  the  present,  to  pay  i 

moneysixmonths  after  the  bargain,theplaint]fflransferrf ti 

There  Lord  Holt  said  **  if  either  party  would  sue  upouthii 


(«)  Aid€,  6  ▼ol.  &tO.  ih)  lb.  6&. 

{d)  DwgU  Sd  ed.  088.  (e)  SaUc  119. 


(c)  jinte^4  Yi 
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^ment,  the  plaintiff  for  notpayingfy  or  the  defendant  for  not      1797« 
**  transferring,  theonemustayerandprovea  transfer  or  atender, 

<«  andtheotherapayinentoratender,andthis,"saysbe, '^though      

**  there  be  matoal  promises.  If  I  sell  you  my  horse  for  10/.  if  iTAMs. 
**  yoa  will  bare  the  horse,  I  must  have  the  money;  or  if  I  will 
**  have  the  money,  you  must  have  die  horse/'  Or  according 
toXa9ica<iUrev.£t/^jrtoarM(a),jthepraintiffshouIdhayeaverred 
that  he  was  ready  at  the  place  to  have  received  the  com  on  the 
lastday  of  the  time  within  which  it  waste  be  delivered,and  ready 
and  willing  to  have  paid  the  price ;  but  that  no  person  was  there 
on  the  part  of  the  defendant  to  deliver  the  com.  The  delivery  of 
the  com,  and  the  payment  of  the  price,  were  concurrent  acts  to 
be  done  by  the  parties  at  the  same  time,  the  one  depending  on 
the  other;  and  if  so,  then  within  the  principle  of  all  the  mo* 
dem  cases,  die  plaintiff  ought  to  have  averred  in  his  declara- 
tion a  tender  of  the  price,  for  want  of  which  it  is  bad. 

Lord  Kenton,  Ch.  J.  If  this  question  depended  on  the  tech- 
nical niceties  of  pleading,  I  should  not  feel  so  much  confidence 
asldo:  bat  it  depends  altogether  on  the  trae  constraction  of  this 
agreement.  The  defendant  agreed  with  the  plaintiff  for  a  certain 
quantity  of  com,  to  be  delivered  at  Shardlaw  within  a  certain 
time,  and  there  can  be  no  doubt  but  that  the  parties  intended  that 
the  payment  should  be  made  at  the  time  of  the  delivery.  It  is  not 
imputed  to  the  defendant  that  he  did  not  carry  the  corn  toShard'^ 
law^  but  that  he  did  not  deliver  it  to  the  plaintiff:  to  this  declajca* 
tion  the  defendant  objects,  and  says  ^*  I  did  not  deliver  the  com 
*'  to  you  (the  plaintiff),  because  you  do  not  say  that  you  were 
ready  fo  pay  for  it;  and  if  you  were  not  ready,  I  am  not  bound  to 
deliver  the  com;"  and  the  question  is,  whether  that  should  oi: 
should  not  have  been  alleged.  The  case  decided  by  LordiToft  in 
Salk.  1 1*2.,  if  indeed  »o  plain  a  case  wanted  that  authority  to  sup* 
port  it,  shews  that  where  two  concurrent  acts  are  to  be  done,  the 
party  who  sues  the  other  for  non-performance  must  aver  that  he 
had  performed,  or  was  ready  to  perform,  his  part  of  the  contract. 
Then  the  plaintiff  in  this  case  cannot  impute  to  the  defendant 
tlie  non-delivery  of  the  corn,  without  alleging  that  he  was  ready 
to  pay  the  price  of  it  A  plaintiff,  who  comes  into  a  court  of 
justioe,must  shew  that  he  is  in  a  condition  to  maintain  his  attion. 
But  it  has  been  argued  that  the  delivery  of  the  corn  W9s  a  condi« 

(a)  SaVt.  OSS. 

tjpn 
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Vr9f.  ibii  pre^dtfui^  Atid  tome  tmm  hite  bMn  cited  to  prove  h 
*"^;^'^  '  flieydoiiota{>|^ttf  MtMi^bea^lkadfte.  ladi^Mi^tiiJ 
'J^JSmT  cfer»(ii),thepf«tty  irMtOliund<n(rilai>«H,aiidinis^^ 
i^»^  paid  for  it ;  ih^t^  k  m  dMbi  Mit  thtti  the  piUH^  do^o  c 
wall  was  a  conditieti  pfe^^dedt  td  the  {mjrtiietit|  ttt«  llct  wtij 
done,  and  tben  the  ptiee  Wai  t6  h4  pttid  for  it<  80  ih  the  e 
SMk.  17LwliereWoi^liW«9tal>eddfie^afid  theft  ihewdvkifil 
isobepaid.  Aitdfaie^fdiMtyc^^iyftlrii^kiadtteiitdlriii 
done  before  the  ii^i^M  A^  ««Hfed :  IWI  ffidse  eiii^  do  tiM 
to  die  preaetf t,  Vberebdtfitlb^aet##6  fdV^dotfftlltdi^ 
ffnie*  Speftkingp  cff  ^Mflrtid^'i'^M^dM^ilf  Mra  #h6fli<{tt^litiii 
46aae^  only  lead  <d  eoYtfii^rkin.  In  tt^  esUMi  oWdikplfiM  v. 
I  thongto,  aitd  tfiflF  edntintie  df  tthft  epiftloni  thhl  i^h^&tn 
ikantir  be  or  be  tfieiC  HO^penAdtki  df  eMb  oAr^r,  ^ii§t  dep( 
Ae  godd  iieki86  tff  <It^  da«er,  and  dri  AMI  older  id  #teeb  the 
ral  things  are  fe  be  don^;  hdi  hfre  j^eth  (Bicig^,  ffie  Mh 
the  com  by  otife,  Md  fte  pslyiiteiit  hj  t&e  oOier^  wen 
done  at  fhe  UtttMtimh;  tod^  the ^/hintiff  1^  not  a 
that  he  Wa^  re^y  to  pay  ii>r  the  coi^n»  he  dWnot  munta 
lU^oft  a|g;lifnit  the  defehddti<  tdt  nisi  detiv^in^  iU 
OvtosEj  J.  It  is  diAetllt  tatetoiitfli:  ai  ttk^  ctittH  in  tbe 
.  *  ofttfae  «nbjeet  of  <^ot»cHt!oiis  ptHceA^;  Hi  HMr  ^66d  lieb^ 
extracted  front  Aeitf  M  iV,  thtl  if  oHe  party  ^oVeiianetiO  < 
thhg  hi  Consider^'ott  of  flie  ofter  psittf^  doing  akiotlte] 
mtttt  be  ready  to  peiforiff  tils'  ptfrf  of  ^  cdntrM^  a<  th^  f i 
cbarged  tbe  otfrer  Witlir  notf-pigrferftmnce.  Aei^'  the  ift 
is,  Wbkt  was  (be  inteiidFoh  of  th6  prtrtien;  tVej  cleMy  int 
that  something  shoilfd  be  d6tie  by  ea^clr  at  <Be  s^txtie  time. 
com  ^as  to  be  delivet'ed  at  Shafdlofo  to  the  pMntiff  for 
tain  price  to  b^  therefore  paidhy  hiite,  that  fa;  a!  the  t 
the  delivery ;  tben  the  rea(dhiess  to  pay  should  have  been 
redbyl!lrepIaiiiftiDr. 

£.AWiifiycE,  X  Ith^  beeh  airgWed,  on  h^Vnkdf  A€  pli 
that  llHs  must  be  cofisidet^d  asa  diedarafion  diifnratiial  pro 
and  that  as  diis  is  a  dettia  Atf  on  Are  defendant  on  the  gttn 
iomendntual  promise  iirtade  by  bhny  and^\Vbich  ws^  the  con 
ation  of  the  plahitiff^s  proinise  it  Wnk  not  tfecessiary  to  avc 
fbrmance  on  hikpart:  But  if  so,  the  declaration  is  not  adap 
flietmdi  dftb^dureiin  nbtiitating' that  the  dtfendfttii'tfpr 
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was  in  oonsideration  of  the  plaintiff's.    But  on  this  declaration     1797. 
I  can  only  considerit  a^an  agreement  by  the  defendantto  deliver  - 

the  com  at  Shardlott  on  being  paid  for  it.  The  payment  of  the  ^JJi* 
money  was  to  be  an  act  concarreot  wilb  the  delivBry :  and  Aetk     l^>m- 
Ike  case  ia  like  thatofCa2/oM/y.£rtjrjr't which  was  OB  an  agree* 
ment  to  pay  ao  much  money  six  months  after  the  bargain,  the 
plaintiff  tnuiaferrittg  slock;  and  there  Lord  HqU  siud, «"  If  eilhar 
party  would  sue  upon  this  agreement,  the  pbtintiff  for  not  pajp- 
ing,  or  the  defendant  (or  not  tnuieferriogy  the  one  must  aver  and 
prove  a  traimfer  or  a  tender :''  he  did  not  say,  that  the  not  doing 
it  should  come  from  the  defendant  by  way  of  excwie»  bulthat 
the  doing  it  muat  be  alleged  in  the  declaration ;  and  tbaljnC^ 
fords  an  answer  to  great  part  of  the  arguuKnl  wgied  on  behalf 
of  the  defeadnat  ia  this  ease.    The  tendering  of  the  mM4)r 
by  the  plaintiff  makes  part  of  the  plaintiff's  tide  to  lecov^, 
and  he  miiatset  out  die  whole  of  his  title.    The  strangest  cana 
cited  for  the  defendant  was  that  of  Merrii  y.  Rmm  ^>;  \MU 
that  does  not  i^ear  to  me  ofsuffieienC  woight  to  overtam-tba 
aothority  of  the  case  of  CaU<mel  r.  Brig^    I  do  not  qnita  n»- 
dexstand  what  the  Court  there  said^  that  it  was  not  neeessaigr 
taallege  a  tender,  for  that  it  should  have  some  from  (he  defctH 
dant  by  way  o£  excuse ;  for  as  it  was  stated  that  the  plainljflrs 
^Bt  was  ready  to  receire  a  transfer  of  the  stt>Gk,bu^  that* the 
defendant  did  net  attend,  it  would  hare  been  abtard'te  sMiPa 
tender  of  the  money  to  a  person  who  wae^not  presenlf  to  receive 
it    There  is,  howev^,  another  case,  not  referred  to  in  that  ai^ 
gamenf.  Lea  v.  Exelby  (ft),  which  is  an  authority  to  she#tblt 
tha  plaintiff  iq  this  case  should  have  averred  a  tender.    Thelw 
Aeplaiatiff  declined,  thai  in  consideration^  that  hehad/pwi^ 
^lused  to  pay  the  defendant  (who  waft  possessed  of  a  loam  f« 
yean,  the  ipheritance  of  which  was  in  the  plaintiff)  ascertain 
Bom  on  such  a  day,  the  defendant  promised  on  paymont^to  sui^ 
render' to  him  the  lease ;  and  that  he  had  teBdered^  the  money 
at  the  time,  but  that  the  defendant  had  not  sun^dered.;  and 
on  motion  in  arrest  ot  judgment,  because  it  was  not  allfegKsd 
that  the  defendant  refused  as  well  as  that  theplaintifftendecedi 
the  Court  held  that  the  declaiation  was  bbd  for  that  reason* 
Tlierefote^  on  the  authority  of  that  case,  and  of  that  of  Co/Zim 
a</  r.  Brigg$^  I  am  of  opinion  that  the  declaration  cannot  b^ 
>ttpp(»ted^  and  that  the  judgment  must  be  arrested. 

'  Bute  absolute* 

(a)  1  sin.  468.  O)  <^  ^^^  ^^ 


ISS  CASES  IN  HILARY  TERM 

1797. 


WtdM9daif,      ToMLiNSON  and  Another  against  Blacrsmi 

THE  declaration  stated  that  on  10th  August,  1795,  ii 
gnuieo  deration  that  the  plaintiffs  at  the  special  instance  of 

upon  the      fendant,  had  before  that  time  sold  150  quarters  of  whea 

application  *■ 

of  the         defendant  for  the  price  of  8/.  4«.  per  quarter,  tobe  deli% 

ame^'The   '^^  ^^  Ferteby  sluice,  in  the  county  of  LincolUf  free,  oi 

declaration  such  vessels  as  the  defendant  should  direct,  and  also  ii 

diet,  by  in.  deration  that  the  plaintiffs  at  the  special  instance  of  the 

damam^'^  dant,  would  not  deliver  the  same  wheat  nor  insist  upon  th< 

laid,  ac-      dant's  accepting  the  same  at  ^tpireiy  sluice,  but  would  s 

^e  tralth  ^    same  to  Messrs.  G.  S»  and  Co.  in  London,  to  be  by  them  s 

of  the  case  defendant  promised  the  plaintiffs  to  pay  them  all  the  ej 

as  found  by    .  i       •  f.  T         •  ^       .  i 

the  jary,    -  they  should  incur  m  sending  the  same  to  LondoHf  and  a 

the^former  ii^^j^  |]|^  difference  between  the  amount  of  the  sum  foi 

being  at  the  the  wheat  was  sold  by  theplain  tiffs  to  the  defendant,  i 

•et  uide,^   ^^^  ^OT  which  it  should  be  sold  in  the  London  market 

trur^^'t.  P'^*^**^®  ^^^^  averred  that  the  wheat  was  seat  to  Lon 

ed  toenabie  cordingly,  was  there  sold  for  500/.,  that  the  expences  th( 

aiu  toraake  ^'^^  ^^^^  P"^  ^^  ^^  ^  sending  it  amounted  to  200/.,  and  I 

bis  defence  difference  between  the  amount  of  the  original  price  agr 

maud  so  *    &nd  that  for  which  the  wheat  was  sold  in  London,  wt 

eoiaiyed.     There  were  also  common  counts  for  goods  sold  and  del 

ba^fained  and  sold,  &c.  to  the  amount  of  1200L ;  cone 

to  the  plaintiffs'  damage  of  one  hundred  pounds.   This  v 

dently  a  mistake,  the  damage  intended  to  be  laid  bei 

thousand  pounds.    The  mistake  however  was  not  disc 

until  after  the  trial,  and  after  the  jury  had  found  a  vei 

611/.  9s.  6d*    The  verdict  was  thereupon  entered  for  tb 

upon  all  the  counts  but  the  first,  and  a  verdict  was  ente 

the  defendant  on  that  account. 

CAamftreobtainedarulecallingonthedefendanttoshe^ 
why  the  plaintiffs  should  not  be  at  liberty  toaraend  their  d 
tion  by  altering  the  damages  laid,  from  one  hundred  toon 
sand  pounds, agreeably  to  the  bill  fil  ad,  or  why  the  verdict 
not  be  set  asid^  and  a  new  trial  had,  and  then  the  plaintiii 
liberty  to  make  the  same  amendment.  He  pressed  the 
part  of  the  rule  on  the  ground  that  it  was  never  too 
amend  where  there  was  any  thing  to  amend  by,  (a)  as  in  tl 

(a)  y  Id.  Green  ▼.  Mennetf  ante,  1  ToU  78S. 
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wot  case.  The  mistake  palpably  appeared  upon  tbe  face  of  the 
declaration  itself,  wherein  the  damage  sustained  by  the  plaintiffs 
appears  upon  calculation  to  amount  to  near  1 000/.  And  he  cited 
Witder  v.  Handy  (a%  Marshall  v.  Riggs  (6),  and  DenntM  v.  £d^ 
Kurds  (c)f  where  the  Court  after  verdict  amended  certain  de- 
fects for  which  judgment  would  otherwise  have  been  arrested. 

i^c^retfycontr&yobjected  to  the  amendment  proposed,  at  least 
without  sending  the  cause  down  to  trial  again ;  otherwise  the 
defeodant,  who  might  hare  an  answer  as  to  any  damages  beyond 
100^  would  be  deprived  of  the  opportunity  of  making  his  de- 
fence. Astherecordnow8tood,if  theplaintiffsentered  up  judg- 
ment for  more  than  100^  it  would  be  error :  1  Bulsi.  49. 

Lord  Kbntoh,  Ch.  J.  It  would  be  going  too  far  to  make  the 
amendment  required,  without  sending  the  cause  to  a  new  trial ; 
as  the  defendant  might  have  gone  to  trial  relying  that  no  more 
than  100/.  damages  could  be  recovered  against  him. 

PerCwriamf  Rule  absolute  for  setting  aside  the 

verdict  and  granting  a  new  trial, 
and  for  making  the  amendment 
proposed. 


1797. 


(•)%8irm.im. 


(»)  i».1168« 


(e)  G0M».4. 


The  King  against  The  Inhabitants  of  Storrington.   ^afurrf^, 

WO  Justices  removed  the  pauper,  James  Ceary^  his  wife^ 
and  two  children  from  Storrinytonto  Patching ^  in  Sussex;  ^  father, 
and  on  an  appeal  the  order  of  removal  was  quashed,  subject  to  two  youri^. 
the  opinion  of  this  Court  on  the  following  case,  hlvinii***^" 

In  1778,  the  pauper's  father,  John  Ceary^  then  and  for  some  i>een  re- 
yeaTsbeforehavingbeenresidentiniS^orrtnjrfonwith  his  wife  and  ^omJ  to 
three  children,  viz.  the  pauper,  ajfed  about  14,  and  two  youns^er  fi-*^irrni>f- 
cnudren,was  removed  by  order  of  twojustices,  with  his  wife  and  rate  to  a, 
the  said  two  younger  children  to  Patching,  from  whence  he  J^e  fathe?' 
shonlyafter  returned  to^^ornn^fonwith  a  certificate  fromPa/cA-  mot  .rr.and 
tttjnregaIariye3Lecutedandallowed,acknowledginghim,hiswife,  youni;er 
a»</^AettPoyaini^ereAi7efrefi  byname  to  beinhabitantsof  PafcA-  |,eid't*iuit 
ts^:  bat  the  pauper  was  neither  included  in  the  order  of  re-  the  rertifi- 

*^  rate  did  hot 

ificlnde  an  elder  child  of  the  age  of  14,  who,  at  tbe  time  of  the  removal  was  mRintaininf^  him- 
Klf  by  his  own  labour,  and  paying  for  board  \d  his  father's  how- ;  it  being  staged  that  at  the 
(ioe  of  the  reiBotal  the  parUb  officen  of  jd,  did  not  wish  to  remoTe  that  child  becaoae  he  could 
naiotaio  himself. 


Vol.  VU. 
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1797p    moTalorinftheeertificate;  the  parishofficera oeSierringi 

-•— —  ing  dedared  upon  the  examination  of  the  iather  before 

agtdmi    ST^^ti'a^M  previous  to  his  remoral  to  Patching^  thatas  the 

thriBbabl-  gothis  Own  liring,  they  had  nothing  to  do  with  him.    T 

Srosmiso-  P^  ^  the  time  of  this  examination,  and  for  some  tinu 

To««      andakoaftertfaeiather'sretumwiththecertificatetoiSlroi 

(as  abovestated,)  untQ  die  time  of  the  yearlj  hiring  and 

hereinafterstatedysupported  himself  entirely  by  his  dailj 

and  lodged  andboarded  at  his  father^s  house  in  Starrimi 

which  hepaidhisiatherfis.  per  week.   About  two  years  i 

father's  return  to  Siarringtim  with  the  certificate,  and  n 

fiither  continued  to  reside  under  it,  the  pauper  being  th< 

16  years  of  age  hired  himself  for  a  year  to  Mr.  Brawme 

rtfi jTlm,  wh6m  he  had  preriously  senred  for  some  time  a 

labourer,  and  senred  the  year  out ;  after  which  he  again 

for  himself  as  a  day-labourer,  and  lodged  and  boarded 

&theronthesame  termsas  before  his  service  with  Brew 

he  married;  and  fifom  the  time  of  his  marriage  he  conti 

reside  at  Sioningtamf  but  not  having  done  any  act  t4 

settIement,otfaerthanasaforesaid,  until  the23dofJaiitr< 

when  he  became  actually  chargeable,  he  was  removec 

present  order  with  his  wife  and  family  to  Paiekimg. 

Leach  in  suppcnrt  of  the  order  of  Session,  after  statingt] 
tion  tobe,Whether  the  pauperwere  resident  iniSlforrtat^/c 
the  certificate  granted  to  his  father,  argued  in  the  negati 
certificate  not  only  in  terms  includes  the  two  younger  c 
but  it  is  also  stated  in  the  case  that  it  was  meant  by  all 
ties  concerned  that  the  certificate  should  only  include  tl 
the  pauperwere  notindttded  in  the  certificate,then  his  re 
in  Sioningiim  was  not  protected  by  it  under  the  stat.  f 
3.  e.  30  (a);  and  if  not,  he  was  not  disqualified  by  the 
^uent  Stat.  9  j*  10  VT.  3.  c  1 1.  from  gaining  a  settleroei 
by  hiring  and  service.  That  act  was  passed  with  refer 
and  only  extends  to  the  objects  of,  the  former  act,  and  th 
sonsonly,whoseresidenceisprotected  in  the  certificated  p 
the  former  one,  are  disqualified  by  the  latter  (nm  gaioini 
ments  in  the  certificated  parish  by  the  ordinaiy  inodes. 

(«}  Wblch  coactt  that  the  puidi«  to  wUcb  the  certiSc^e  It  gmsM 
ceiTe  and  provide  for  the  penoo  nentioiied  in  the  certiScatr,  itgeiAtr  t 
kmr family.  aotU  they  become  ebaifcable*  and  tben  it  ihaD  bt  IswiU  f« 
penon,  owf  iUt  or  Aer  dkildrM,  &c  to  be  resMved,  &c. 
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ttficate  is  only  conclusive  on  the  parish  grantinsf  itas  to  the  facts     1797. 
contained  in  it    Now  the  certificate  in  this  case  is  only  an  ac- 


knowledgment by  the  parish  of  PafcAin^.  that  the  father,  the  mo-  ^]^^^"** 
therand  Me/w^jfoaiJij^ercAt/iireii^were  inhabitants  of  that  parish ;  TbeiDbabi- 
it  is  not  therefore  conclusive  astothesettletnentof  thepauper  s^ojimiiio. 
who  was  not  named  in  it  It  may  be  admitted  that,  if  the  certi« 
ficate  were  in  general  terms  that  the  pauper  and  his  family  were 
inhabitants  otPaiching^  it  would  extend  to  all  the  children :  but 
herethepartiesseemanxiouslytohaveexcluded  the  pauperfrom 
the  certificate.  TI|e  ground  on  which  the  counsel  on  the  other 
ride  argued  below  is  thb;  the  certificate  protects  the  residence, 
not  only  of  the  party  himself  but  of  his  children  also,  the  pau- 
per k  one  of  those  children,  and  therefore  he  was  protected  by 
it:  but  that  mode  of  reasoning  assumes  the  very  qrfestion,  that 
the  paaper  is  one  of  the  children  whose  residence  in  Siorrington 
was  meant  to  be  protected  by  this  certificate. 

Gorrowand  Parttn^roncontriL  This  case  may  be  decided  by 
dieanswerstotfaesetwoquestions;  in  what  character  did  the  pau- 
per's father  reside  in  Storringtoni  and  in  what  character  did  the 
Pauper  hmiself  reside  there  f  The  former  lived  there  under  the 
expresi  words  of  the  certificate,  and  the  latter  as-part  of  bis  fa« 
ouly,  he  not  having  gained  any  settlement  for  himself.  The 
question  has  been  truly  stated,  namely,  whether  the  pauper  did 
or  did  not  reside  in  jSlforrtn^f  on  within  the  meaning  of  the  8^9 
1^«  3.  e.  90;  for  if  not,  it  may  be  conceded  that  the  stat.  9  ^  10 
^»  3.  e.  II.  did  not  prevent  his  gaining  a  settlement  there  by 
hiringand  service.  But  he  was  residing  in  Storrington  under  the 
<Mificate,  and  was  irremovable  firom  thence,  as  being  a  part  of 
his  father's  family.  The  former  statute  recites  that  many  poor 
persons  chargeable  to  the  parish  where  they  live  for  want  of 
work  would  in  other  parishes,  where  employment  is  to  be  had, 
inaintain  themselves  and  families,  &c.:  it  then  enacts  that  the 
certificate  shall  oblige  the  parish,  to  which  the  certificate  is 
P^en,  to  receive  and  provide  for  the  person  mentioned  in  the 
^^^C9^9togeihermthhisorher/amihh&c.;and  in  caseof  their 
he€omiQgchargeabIe,it  enables  that  parish  to  remove  suohperson 
^hii  or  her  chUdyBn  to  the  place  from  whence  such  certificate 
'^  brought  Now  it  has  been  frequently  held  in  the  cases  of 
•■"••cipation,  that  those  who  live  under  the  fiither^s  roof,  and 
constitiite  apart  of  his  family,  are  protected  by  the  certificate. 

K2  In 
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1797.    In  R.  T.  Darlington  (a)  Lord  Kenyan  said,  "The  family 

'———  M  of  thofee  who  live  under  the  same  roof  with  the  paterl 

agamti     ^  those  whofonu  (if  I  may  use  the  expression)  his  fire-s 

^'TMte^*'  R.  V.  Witton  cum  TwambrookM  (6),  and  R.  v.  Roach  ( 

STORRiirck  Kenyon  enumerated  the  means  by  which  a  child  may 

^^^'      emancipated ;  but  none  of  those  exist  in  the  present  cas 

y.  CollingboumDucU  (d),  where  a  son  of  the  age  of  19 

year  under  a  yearly  hiring  in  an  ex  traparochial  place,  it  ^ 

that  he  was  not  diereby  emancipated,  though  he  did  n( 

to  his  father's  house.    Then  there  is  less  reason  to  saj 

case,  that  the  pauper  was  emancipated;  and  if  not,  he  a 

a  part  of  his  father^s  family.  The  consequence  of  this  is 

the  very  words  of  the  stat.  8  ^9  IF.  3.  c.  90.  he  was  ii 

hletnmkSiorrington  ;  and  then, by  the  uniform  construe 

on  the  Stat.  9  ^  10  IF.  8.  c.  11.  he  was  precluded  gainii 

tiement  in  that  parish  by  hiring  and  service* 

Lord  K^NTbNi  Ch.  J.  In  deciding  thii  case  1  wii 
disturb  aily  of  the  authorities  thathave  been  cited,  but  mi 
in  this  case  proceeds  on  its  own  particular  cirCumstanc< 
aider  the  situation  of  this  family;  the  fiither,  mother,  am 
the  younger  children,  who  had  been  residentat^lornn^^ 
removed  by  an  order  of  justices  to  Patching;  but  togivc 
opportunity  of  returning  to  iSlorrin^/on,  the  parish  of 
PolcAtngr  were  applied  to  for  a  certificate,  which  was  aco 
given.  Now  before,  and  at  the  time  when  this  certifi 
obtained^  the  pauper  worked  as  a  day  labourer,  rece 
wages  for  his  own  use,  had  lodged  in  hisfather's  house,  \ 
a  weekly  sum  for  that  accommodation.  The  form  of 
tificate  too  is  material ;  it  was  granted  to  the  father,  the 
and  the  two  younger  children;  but  the  pauper  was  not  i 
either  in  the  order  of  removal  or  in  the  certificate,  nc 
the  meaning  of  the  parties  to  include  him.  If  indeed  I 
under  the  disability  of  gaining  a  settlement  by  the  9^10 
be  sure  this  is  not  one  of  the  modes  allowed  by  that  act. 
question  is.  Whether  he  is  to  be  considered  as  a  certifies 
sonf  Generally  speaking,  if  a  certificate  be  granted  to  thf 
a  family,  it  extends  to  all  the  members  of  thiat  family : 
competent  to  the  parties  themselves  to  narrow  the  ext 
certificate ;  and  the  xsertificate  in  question  seems  to  ha 

—  («)  Ante,  4  vol.  800.  (b)  Jnte^  S  Vol.  S5S. 

(c)  JnU^  6  voU  S47.  (d)  AnU^  4  voU  199. 
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ipecially  fnuned  for  the  purpose  of  excIudiDg  the  pauper fromtfae    1797. 
operation  of  it»    It  is  not  conceived  in  general  terms,  but,  after 


meotioning  the  father  and  mother,  it  goes  on  to  specify  the  ^^^^^ 
two  younger  children,  omittintr  the  pauper,  who  was  the  eldest:  Tbeinbabi- 
ana  it  is  a  known  maxim  expressio  nnius  est  exclusio  altenus.  STomihG* 
Therefore,  on  the  particular  circumstances  of  this  case,  I  am      ^*"'' 
of  opiDion  that  the  pauper  was  not  resident  at  Siorriugton  under 
the  certificate,  and  consequently  was  not  disabled  from  gaining 
a  settlement  there  by  hiring  and  service :  but  I  desire  to  have 
it  distinctly  understood  that  I  do  not  by  diis  decision  mean  to 
shake  the  authority  of  any  of  the  former  cases. 

Grose,  J.  The  question  is.  Whether  the  pauper's  residence 
m  Storrington  were  or  were  not  protected  by  this  certificate;  for 
if  it  were  not,  he  is  now  settled  in  that  parish.  A  certificate  only 
protects  three  classes  of  persons ;  those  who  are  named  in  it ; 
those  who  are  part  of  the  family  of  the  certificated  person  when 
itisgranted;  and  his  children  born  in  the  certificated  parish  after 
that  time.  Nonv  the  pauper  certainly  does  not  come  within 
either  the  first  or  the  third  class.  Nor  was  he  part  of  his  father's 
family,  as  far  as  respects  the  certificate ;  for  the  certificate  does 
not  mention  his  name,  though  it  does  mention  the  names  of  the 
younger  children ;  and  the  parish  officers  declared  that  he  was 
not  included  in  the  former  order  of  removal,  which  was  the  oc- 
casion of  this  certificate,  because  he  was  capable  of  gaining  a 
livelihood  for  himself.  All  the  parties  interested  considered  the 
pauper  to  be  sui  juris  when  the  certificate  was  granted,  and 
therefore  it  was  not  meant  to  include  him  ;  he  was  not  a  part  of 
his  father's  family  for  the  purposes  of  this  certificate. 

Lawrence,  J.  llie  stat.  9  ^  10  fF.  3,  e.  11.  has  restrained 
those  persons,  who  come  into  any  parish  by  virtue  of  a  certifi- 
<^te,  from  gaining  a  settlement,  except  in  one  of  the  two  modes 
there  pointed  out;  and  it  meant  to  restrain  those  persons  whom 
they  could  not  remove.  Then  the  question  is,  could  the  pauper 
have  been  removed  from  Stcrringtim  notwithstanding  the  certi- 
ficate; and  would  the  certificate  have  been  conclusive  on  the 
pansh  of  Patching  as  to  him  ?  It  certainly  would  not  have  con- 
cluded them,because  it  appears  that  it  was  intended  to  exclude 
him  from  the  certificate  at  the  time  when  it  was  granted. 
Therefore,  if  it  would  not  have  been  conclusive  on  the  parish 
granting  the  certificate,  it  seems  to  follow  that  the  pauper  gained 
a  settlement  in  StarHngtm  by  hiring  and  service. 

Order  of  Sessions  confirmed. 
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1797. 
^  Lord  Walpole  againstThe  Earl  of  Cholmom 

Zr^Z  ^^f^  -  ^^^//^         in  Error. 

Parol  evi-    ^B^HIS  was  an  issue  to  try  whether  George  the  late 
bi "  (LuiJd  Orford  did  ordid  uot,  by  his  last  will,  devise  to  tfa 

liir  K|]iaio  a  Cholmondeley^the  eldest  sod  of  George  Lord  Malpasy  <i 
bi^'it  *in"a  who  was  the  eldest  son  of  George  late  Earl  of  CAo/mon< 
^lEt  Qrco*  estate  in  tail  male  in  remainder  expectant  immediate! 
w  iiei^  the  death  of  the  present  Horatio  Earl  of  Orford^  and  failui 
maTtTo  ^^  ^  ^^^  ^^  ^^^  body,  and  of  issue  male  of  the  bodies  oi 
i«riitti  1752  such  sons  or  son,  in  certain  manors,  &c«  in  Nor/oik. 
tn  nsej  ^'  tried  at  the  bar  of  the  Court  of  Common  Pleas,  when 
viihoiit  ^Qg  giFcn  for  the  plaintiffbelow,  Lord  Cholmondeley^  < 
bi«  pen>oa-  judgment  below  was  accordingly  entered  up  for  the 
pl'htiBr  ^'  B"^  ^''*^^  Court  having  on  the  trial  rejected  certain  evic 
executors  fered  for  the  defendant,  a  bill  of  exceptions  was  tend< 
and  by  a*  Sealed  by  the  Lord  Chief  Justice;  and  on  that  bill  of  ex 
codita (re-  ^rhich  was  aftem^ards  annexed  (a)  to  the  record,  the 
bv  im  last    pearcd  to  be  as  follows. 

b  r75^!^he  ^^^  counsel  for  the  plaintiff,  in  order  to  prove  ^nd 
iia  r  rmide  the  issue  on  his  part,  proved  and  gave  in  evidence  thai 
tioji  iitiiis  Earl  of  Orjhrd^  being  seised  in  fee  of  the  manors  in  ( 
X^:!^^ll  by  will  dated  the  25th  of  JVTwewifter,  1752,  duly  execi 
iUi\  \A  ap-  devised  the  said  premises  to  J.  Harris  and  H  Craxcys\ 
eif- rutnn  it  hcirs,  to  the  uscof  his  first  and  other  sons  in  tail  male*  re 
ThM  ii'*'  *^  ^^^  :uncle  Edward  Walpole  for  life;  remainder  to  tr 
^  .^  ih>  la-  preserve  contingent  remainders;  remainder  to  his  first  a 
^na  ..To  as  ^^^^  '"  ^^'  male;  remainder  in  like  manner  to  his  uncle 
f  f*  Jei  jn  pa-  Walvole  and  his  first  and  other  sons  in  tail  male  ;  remi 
ia  frNuv^  like  manner  to  Lord  Malpas^  eldest  son  of  George  Earl 
tai'lr  to-"  ^o^deley  [and  father  of  the  present  Earl  Chobnondeley 
teiidcd  by  first  and  other  sons  in  tail  male;  remainder  in  like  m 
trt  t.iMfirni  Jiohert  Cholmondeley  and  his  first  and  other  sons  in  it 
titcwNtof  remainder  to  Lady  JWarm  Churchill  and  her  first  a 
not  to  ns  sons  in  tail  male ;  remainder  to  his  great  uncle^orct/to 
fh*M'ir  ^^^  '**^*  remainder  to  the  use  of  the  defendant  Hora 
Mb^.  f^B.  Walpole^  and  his  first  and  other  sons  in  tail  male;  wit 
^  Tflunil '  remainders  over ;  reversion  in  fee  to  his  own  right  heii 
^*^*J  also  gave  in  evidence  a  certain  writing,  purportinj 

(a)  Vid.  ttaU  IS  Edw.  1.  c.  SK 
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codicil  to  the  last  will  of  the  nid  late  Earl  of  Or/brd;  dated  4th     1797. 
Deeemlf^f  1776;  in  which,  after  recitiiig  thai  byhitiatiwiit  and 


testament  in  wriHnff,daiedihe2&thaf'Nc/oemberA7b2Jkehadd€'  wi^^L 
vised  all  kis  real  estates  to  certain  useSf  but  had  not  charg^  the     agafMi 
same  with  the  payment  at  his  debts  or  legacies,  or  disposed  of  [[^^j^' ^V 
his  personal  estate,  or  appointed  any  executors,  he  declared  that   >»  i^rror. 
writing  to  be  a  codicil  to  his  said  last  will,  and  to  be  accepted  //f^  .  J  / 
and  taken  as  part  thereof,  and  revoked  the  said  will  so  far  only  / ,  ^  y  r  ■ . 
as  the  same  was  incompatible  with  the  codicil;  and  he  subjected 
all  his  estates,  &c*  to  the  pajrment  of  his  debts  and  legacies, 
gare  several  legacies,  and  appointed  executors,  kc  The  plain- 
tiff's couDsel  further  produced  as  a  witness  on  the  part  of  the 
plaintiff,  one  D.  Potter^  who  deposed  that  the  said  G.  late  Earl 
of  Or/orrf,  after  the  making  and  publishing  of  his  aforesaid  will, 
to  wit,  some  time  in  the  month  of  December^  1776,  or  January^ 
1777,  duly  signed,  sealed,  puUished  and  declared  the  said  codi- 
cil, as  a  codicil  to  his  last  will  and  testament,  in  the  presence 
of  him  (Potter)  one  E.  Miles  and  JR.  Jhfson,  being  three  credi- 
ble witnesses,  who  at  the  same  time  duly  attested,  &c.    That 
whilst  the  said  Earl  of  Orjord  was  signing  the  said  codicil,  he 
(Potter)  observed  that  several  parts  thereof  were  of  the  proper 
hand-writing  of  the  said  Earl  of  Orford;  and  upon  the  codicil 
being  produced  upon  the  trial  he  (Potter)  inspected  the  same, 
and  proved  as  aforesaid  that  thesaid  parts  thereof  were  of  thepro- 
perhand-writingofthesaid  Earlof  Oi/bril.  The  plaintiff's  coun- 
sel further  gave  in  evidence  that  the  said  late  Earl  of  Or/ord  on 
the  6th  of  December^  1791,  died  so  seised  of  the  said  manors, 
Iand8,&c  without  leaving  any  son  of  his  body  lawfully  begotten 
that  the  said  E.  Walpole^  brodier  of  the  late  deceased  father  of 
the  late  Earl  of  Orford^  died  in  the  lifetime  of  the  said  testator 
George  late  Earl  of  Orford^  without  leaving  any  son  of  his  body 
lawfidly  begotten ;  and  that  by  virtue  of  the  said  premises 
the  said  Horatio  Walpotey  youngest  brotherof  the  latedeceased 
father  of  the  saidlate  Earl  of  Or/brd,  became,  and  was  and  stillis 
seised  of  the  said  premises,  with  the  appurtenances,  in  his  de- 
mesoe  as  of  freehold  for  the  term  of  his  life ;  and  as  uncle  and 
beir  of  the  said  late  Earl  of  Orford^  became,  and  now  is.  Earl  of 
Orford ;  and  that  the  late  Lord  JUalpas  (eldest  son  of  the  late 
Earl  of  Ckolmondeley,  in  the  will  mentioned)  also  died  in  the 
lifetime  of  the  testator,  and  in  the  lifetime  of  his  late  father, 
the  late   Earl  of  Cholmondeleyf  deceased :   and  that  the 

plaintiff 
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1797.  plaintiff  G.  J.  Earl  ofCkolmmdeley  is  the  only  sonof 

'  of  the  said  Lord  Matpas  deceased.    That  at  the  8ai< 

Wal'pole  ^^^  ^-  Potter  being  crosfkexamined  by  the  defendai 

agaifut  self  further  deposed  that  at  the  time  of  the  siiniinfl',  8xa 

LordCuoL-        J.   :  ...  .  o       «» 

MoNDELET  codicil,  no  writing'  whatever  was  m  any  manner  ai 

io  Error,    affixed  to  the  codicil,  or  shewn  or  produced  by  th€ 

Earl  ofOrford  to  him  (Potter)  E.  Miles,  or  R.  Dyi 

of  them;  and  that  the  said  late  Earl  of  Orford  publish< 

clared  to  him  (Potter),  J?.  Miles,  and  R.  Dyson,  the 

mentioned  writing  as  and  for  and  to  be  a  codicil  to  hi 

and  testament,  but  did  not  mention  to  them  or  any  oi 

date,  or  give  any  further  description  of  the  last  will 

inent  to  which  he  intended  that  it  should  be  a  codici 

And  the  counsel  for  the  defendant,  in  order  to  mai 

prove  the  issue  on  his  part,  gave  in  evidence  a  cei 

writing,  purporting  to  be  the  last  will  and  testament 

G.late  Earl  oi  Oxford,  dated  the  31st  3/arcA,  1756,  w 

devised  all  hismanors,  lands,  iacAoJ.  Harris^aid  ff.  i 

the  uses,  upon  the  trusts,  &c.  therein  mentioned,  nan 

fault  of  issue  male  of  his  own  body  to  his  uncles  E,  an 

lF£x//9(;/erespectively,  precisely  in  the  same  manner  as 

of  1752 ;  then  upon  failure  of  issue  male  of  his  uncle 

and£rora<toTfa//;oferespectively,insteadoflimitingth 

to  Lord  Malpas,  as  in  the  will  of  1752,  the  devisor  b 

.  limited  the  premisestohis  greatuncle  Horatio  Walpi 

remainder  to  the  present  Lord  Walpole  for  life,  ret 

hisfirst  andothersonsin tail  male,  i'emaindcrto7/i09/tc 

Richard  Walpcle,  and  Robert  Waipole,  and  iheir  resp 

and  other  sons  in  tail  male;  remainder  to  Lord  JUalj 

6rst  and  other sonsin  tail  male,  with  divers remnindei 

version  to  the  snid  Earl  in  fee;  which  said  last-<men 

WQs  duly  executed,  &r.     And  f  he  defendant's  couiis 

that  tliesaid codicil  (othe  l?ist  will  and  testament  of  th 

Earl  ofOr/ir>/c/,orthe  mothers  therein  contained,ratifie 

firnied  and  was  intended  by  Lord  Orford  to  ratify  ai 

the  said  will  of  1756,  and  did  not  revoke,  cancel,  or  i 

nor  was  intendc  d  by  Lord  Oifcrd  to  revoke,  cancel, 

void  that  writinn-,  or  to  re]Mihlig<h  and  make  valid  in 

Jest  will,  the  will  cf  1752.     And  in  order  to  shew  t 

that  attle  time  ofiiiakingsnid  codicil  thesaid  late  Earl 

Lad  iiotly  that  ccdicilievcked,  cancelled,  or  mudevoi 
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not  ioteBd  to  revoke,  cancel,  or  make  void  the  will  of  1766,  and    1797. 
republish  the  will  of  1762,  the  defendant's  counsel  then  proved 


that  the  said  will  of  1756,  was  duly  signedysealed, published,  &c  ^a^ia 
And  they  then  offered  to  prove  and  give  in  evidence  that  Horatio  .  ^^^ 
Walpole^  the  g^eatuncle  at  the  time  when  thesaidlate  Earl  exe-  moioblbt 
ciited  and  published  the  said  will  of  1756,  and  in  his  presence   ^  ^'*'* 
published  a  codicil,whereby  he  devised  his  the8aid£^ara/io1fa/- 
J»ofe*ff  estate,  on  failure  of  sons  of  his  son  Horatio  Walpote^  to  the 
Earl  of  Orford  for  life,  and  so  in  strict  settlement  to  his  sons ; 
remaiuder  to  trustees  to  support  contingent  remainders;  remain- 
der to  his  first  and  other  sons  in  tail  male ;  remainder  to  the  said 
Earl  of  Orford  for  life  without  waste ;  remainder  to  die  said 
trustees  to  support  contingent  remainders;  remainder  to  the  first 
and  other  sons  of  the  said  Earl  in  tail  male;  remainderto  Edward 
Walpokj  uncle  ofthesilid  Earl,  in  like  manner;  remainder  to  JSTo- 
Ta<tolFaijpo/e,uncle  of  the  said  Earl,  in  like  manner;  with  divers 
remainders  over ;re  version  to  the  saidJff  orolto  TFo^oJethede visor 
in  fee.    And  the  defendant's  counsel  then  and  there  further  of- 
fered to  give  in  evidence  that  at  the  time  of  the  signing,  sealing, 
pub1i8hing,and  declaring  thesaid  last-mentioned  writing  by  the 
said  George  late  Earl  of  Orford,  and  of  the  said  last-mentioned 
codicil  by  thesaid  HoraiioWalpole  his  great  uncle,  the  said  late 
Earl  of  Orford  declared  to  the  said  Richard  Capper  (one  of  the 
witnesses  to  the  codicil)  that  his  said  great  uncle  and  he  the  said 
late  Earl  of  Orford  had  by  these  instruments  made  reciprocal  li- 
mitations in  favour  of  each  other's  families  in  case  of  failure  of 
issue  of  either  of  them.  The  defendant's  counsel  further  offered 
to  give  in  evidence  that  after  the  making  of  the  last-mentioned 
codicil,hethesaidirora/ioTFaJjpofe,greatuncIetDtbesaidGeorjre 
late  Earl  of  Orford,  was  created  a  Peer  of  GreatBritain  by  the 
title  of  Lord  Walpote^  and  in  1757  died  so  seised  of  the  said  ma- 
iior8,nie6suages,lands,&c.  in  the  last-mentioned  codicil  devised, 
without  having  in  any  manner  canceUed,annulled,or revoked  the 
said  last-mentioned  codicil;  and  that  at  bis  death  the  defendant, 
as  Us  eldest  son  and  heir,  became  Lord  Walpole,  kc  They  fur- 
ther offered  to  give  in  evidence  that  in  the  year  1776,  one  Carlos 
Coney^heiug  then  the  attorney  and  solicitor  of  the  said  late  Earl 
^fOrford^wem  with  the  Earl  at  one  of  his  dwelling-houses  when 
the  Earl  of  Orford  desired  him  to  make  a  codicil  to  his  will,  and 
gate  him  some  verbal  instructions  relating  to  such  codicil,  with 
directions  to  leave  blanks  therepi  for  the  names  of  the  executors, 

trusteesi^ 
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1797.    tratteeg,  and  legatees ;  that  he  told  the  Earl  be  mu 
willy  which  .the  said  £arf  told  Coney  was  in  the  ban 


^jLLTovE   ^^^^^^*  whereupon  Ccney  desired  the  said  Earl  to 

agahui     letter  to  Mr.  Moaner  who  otherwise  might  refuse  to 

»f        •  -iio!roBLB7  will  to  him;  that  the  said  Earl  gave  CoMey  a  letter  to 

Is  Error,    delivered thewill ori762ta  Coney;  tbatCaaey  then  p 

codicil  of  the  4tb  of  Decern  fter,l  776,according  to  the  i\ 

&c.  tn  which  blanks  were  left  for.the  names  of  the 

'trustees,  and  legatees  agreeably  to  hm  Lordship's  di 

(Coney)  not  knowing  at  that  time  that  the  said  Earl  hac 

any  odier  will,  but  believing,  when  he  prepared  the  t 

•  the  said  writing  which  he  had  received  from  Moone 

the  then  existing  last  will  andtestamentofthesaidEar 

and  that  therefore,  according  to  the  usual  mode  of  i 

inserted  the  date  of  that  writing  as  Ibe  date  o(  hia  |a 

testament  in  the  codicil ;  that  be  never  read  over  op  ii 

ner  explained  to  the  said  Earl  the  aaid  last-mentioiM 

that  the  said  Earl  did  not  the  nor  at  any  time  informO 

'intended  or  meant  by  such  codicil  to  revoke  any  dis 

bad  made  by  bis  will  of  his  real  estate  or  any  part  tin 

^ange  any  of  the  limitations  made  thereof*  ojr  to  ah 

t>f  succession  in  which  the  real  estate  would  go  as  hi 

stood,  nor  did  the  said  Earl  give  him  (Coney)  anj  ii 

'  ^atever  to  make,  by  the  codicil,  any  change  or  al  ten 

limitation  of  the  real  estates  further  or  otherwise  tha 

themsubject  to  the  payment  of  his(the  Earrs)debtS|t  le, 

funeral  expences,  as  set  forth  in  the  said  codicil.  Th 

06 1752  remained  in  the  possession  of  him  {Coneyy  wl 

preparing  the  draft  of  the  codicil,  and  was  returned  u 

when  the  draft  of  the  codicil  was  delivered  to  hin^  (ti 

short  time  before  the  codicil  bears  date  ^  that  the  sai< 

clined  to  sign  the  codicil  when  he(Coaey)broughtit  to 

the  several  blanks  filled  up  in  the  codicil  of  4th  Decern 

with  the  names  of  the  executors,  trustees  and  legatee 

the  proper  hand-writing  of  the  said  Earl  of  Orfbrd;  ai 

(Coney)  never  heard  the  said  Earl  mention  the  plain 

cause  or  any  of  his  family,  nor  had  he  seen  the  plainti 

pany  with  the  said  Earl,  but  had  several  times  seen 

the  defendant  in  bis  company.    The  counseUbr  the  i 

further  produced  and  offered  to  the  Court  the  testim< 

said  ilfo<me  to  prove  that  fae(ilfoafte)for  40  years  previ 
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imtfl  dM»  death  of  the  said  late  Eail  of  Oirfonlww  employed  by    1797. 
haa  m  hia  steward  and  agent,  and  that  the  will  of  1762  W9$  de- 
lir^redtoli]m(^ooiie)iniVaoaafterl762by  A.  Cnatyswmde-  walfoia 
ceased,  but  then  dieattorney  or  solicitor  of  the  said  lateEari  to  i^^^^ 
keep,  and  it  was  continaally  in  his  custody  from  that  time  until  aonosLsr 
he  deliFered  it  to  Conqf  by  virtue  of  the  letter  before  mentioned ;       ^^^* 
thai  whilst  the  will  ot  1762  wm  in  his  (Moam^s)  custody,  and 
not  long*  before  he  delivered  the  same  to  Ccneg^  he  (ilfooM€)was 
in  company  with  the  said  late  Earl  of  Orfar^,  imd  Blrs.  Siuirkp 
in  die  codicil  mentioned ;  when  she  said  to  JIfooae  **you  have 
got  my  Lord's  wOl ;''  to  which  Jlfooae  replied  ^it  is  very  safe  i** 
that  the  said  Earl  then  said,  ^Jlfooae  will  lake  care  of  it." 

But  notwithstanding  this  the  plainttfTs  counsel  objected,and 
insistef  that  since  the  late  Earl  of  Orford  had  by  his  codicil  re- 
published and  made  valid  in  law  the  wOl  of  1752  as  bin  last  will 
and  testament,  and  thereby  revoked  the  said  will  oi  1766,  the 
said  matterB  on  the  part  and  behalf  of  the  defendantao  offered 
to  be  given  in  evidence,  ought  not  to  be  given  or  admittsed ; 
nevertheless  the  defendanfs^counsel  insisted  before  the  said 
Court  that  they  ought  to  be  admitted  to  give  in  evidence  the 
sud  matters,  &c«  in  opposition  and  contradiction  to  the  evi- 
dence given  for  and  on  the  behalf  of  the  plaintiff,  which  the 
said  justices  denied  to  permit  or  admit,  and  declared  their  opi- 
nion that  the  said  matters  so  offered  to  be  given  in  evidence  on 
the  part  of  the  defendant  ought  not  to  be  given  or  admitted; 
and  thereupon  thejuryaforesaidgavetheirverdictfor  the  plain- 
tiff against  the  defendant;  whereupon  the  defendant's  counsel 
proposed  their  exception  to  the  opinion  of  the  said  justices,  &c. 
WxlRams  Seijt.  for  the  plaintiff  in  error.    It  appears  on  the 
record  that  the  late  Lord  Orford  made  two  wills,  one  in  Ylb% 
the  other  in  1756,  and  that  by  the  last  he  revoked  the  former  in 
the  particular  devise  in  question.    It  also  appears  that  the  de- 
▼isor  had  made  no  provision  by  either  of  those  wills  for  the  pay- 
ment of  debts  or  legacies,  nor  disposed  of  his  personalty,  nor  ap- 
pomted  executors;  and  that  it  was  in  order  to  supply  those  omis- 
sions that  he  made  the  codicil  in  1776.    By  that  codicil  the  de- 
yisor  did  not  expressly  revoke  the  will  of  1756,  which  he  would 
have  done  in  expires  terms  if  such  had  been  his  intention ;  and 
yet  it  refers  to  the  will  dated  in  1752,  and  sets  up  the  last  will 
which  applies  to  that  of  1756.  The  question  therefore  is,Whe- 
ther  under  the  circumstances  it  be  not  doubtful  to  which  of 

the 
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1797.  the  wills  the  oodicfl  refers,  and  if  it  be,  whether  the 
offered  below  ought  not  to  have  been  received  to  ren 
WALroLi  doubt.  Now  it  is  an  acknowledged  rule  of  law,  that  wh 
I^Cboi^  i»  a  latent  ambiguity  inawill, parol  eridence  may  begii 
Hon  dblbt  plain  it  Ambiguitas  verborum  latens  rerificatione  si 
^  *  nam  quod  ex  facto  oritur  ambiguuni  veriticatioue  fad 
JBoc.  J/<ur.23Lord  Ch&ney'8esme^bRep.6S.  b.;  Lepiot\ 
Salk.  7;  Barris  ▼.  Bishop  ofUncolnfl  P.WmsJ3b;  Fai 
PmfniZjlSro.  Ck.  Ccw.472;  THovmlb  d. Evansv.  Thorn 
voIj671(a);  wnLAThonuuv.SiewardyVdHerefordhentBM 
'  (b)  cor.  Bullet  J.  On  the  authority  oF  these  cases  it  is  e 
that  the  evidence  offered  by  the  plaintiff  in  error  ougl 
been  received  to  explain  the  latent  ambiguity  in  the  < 
being  doubtful  to  which  of  the  wills  it  refers  ;  that  doul 
from  the  circumstance  of  the  codicil  being  applicable  f< 
wills  as  far  as  respects  the  charge  of  debts  on  the  estai 
iDg  of  the  personalty,  and  appointment  of  executors, 
the  ambiguous  reference  to  both  the  wills*  to  the  oi 
date,  and  the  other  by  its  name.  It  recites  the  da 
former  will,  and  it  -refers  to  his  Uut  vnlU  which  pri 
must  be  understood  to  mean  his  last  subsisting  will 
that  of  1756.  This  recital  is  as  ambiguous  as  if  it  J 
a  recital  of  his  last  will  dated  March  31st  17 
would  have  been  a  reference  to  the  j^eor  in  which  tl 
will  was  made^  and  to*  the  day  of  the  month  of  tb 
and  that  ambiguity  must   have  been  explained 

(a)  See  also  Bradwin  ▼•  ffarpur^  JmbU  374. 

(6)  That  caie  was  stated  to  be  as  follow* :  M,  Pardoe^  widow^  be! 
tbe  premises  in  qaestion  in  fee,  by  her  will  bearing  date  some  time 
17t7»  devised  titem  to  ThonOu  T^onurs,  eldest  son  of  Thomas  Thonuu 
io  the  county  of  iCcnt,  ship  carpenter,  for  life,  remainder  to  trustee] 
cootingeat  remainders,  remainder  to  his  first  and  other  sons  in  ta 
mainder  to  defendant  Charlc$  Stuart  for  life,  remaioderto  trustees,  &< 
tohisfintand  other  sons  in  tail  mate,  with  divenuremaindersover; 
seised.  Thonuu  the  father  had  had  a  son  of  the  name  of  ThotHM  TAow 
his  eldest  son,  bat  be  was  dead  without  issue  many  years  before  th( 
the  will.  Richard  Thonyuy  the  lessor  of  the  plaintiff,  was  the  eldest  s( 
"atthe  time  of  making  the  will.  '  The  defendant  contended,  that  tbe  d< 
was  Tftonuu  was  void,  he  being  dead  nt  the  time  of  making  the  will, 
qucnlly  that  tbe  defendant  was  entitled  to  take  as  next  in  lemaindci 
evidence  was  admitted  of  a  Mrs.  VetUsr,  who  was  daughter  of  old  Than 
of  th»  Icisor  of  plaintiff,  thatsome  time  before  tlie  making  of  the  wil 
a  vibitfor  some  months  at  the  testatrix's  hutt«c,  during  i^hich  times 
formed  the  testatrix  that  her  eldest  brother  Thomas  7'Aomtf«  was  dead, 
lessor  of  the  plaintiff  Richard  Thomas  wbs  then  her  eldest  brother, 
also  farther  evidence  of  the  testatrix  having  inquire<l  of  another  perM 
the  family  of  old  Thomas,  who  had  also  informed  her  that  Richard 
the  eldest  sou.  This  evidence  being  given,  the  jury  found  a  ver 
plaintiff* 
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^ridence.    Tbongh  the  expreMion «« last  wiir*  is  generally  used    1797. 
in  a  technical  sense^  it  is  sometimes  used  in  the  strict  and  literal 
6eD9e;aiidparoleridenceshouldbeadmittedto8hewinwhatsen8e  Walfolb 
itwasnsedbythis  deyison  In  the  instance  of  cancelling  wills  the  |^^^^ 
Coarts  have  received  parol  evidence  to  shew  qno  animothe  will  noNosLsr 

in  Ermr 

was  destroyed  $  whether  by  mistake  or  not.    OniouM  v.  Tyre, 
I  P.Wm.  343;  Burtonshaw  v.  Gilbert,  Cwop.  52 ;  and  yet  those 
instances  are  stronger  than  the  present,  becaose  the  statute  of 
Fnuds  expressly  enacts  that  no  devise  oflands  shall  be  revocable 
othenrise  than  by  some  other  will  or  codicil  in  writing,&c.or  by 
burning,  cancelling,  or  tearing  the  same,  &c.  It  is  tme  that  con- 
celBng  has  been  called  an  equivocal  act  in  itself;  but  that  is  not 
correct  $  it  only  becomes  equivocal  by  the  circumstances  respect- 
ing itthatare  introdncedby  the  parol  evidence.  Ithasalsobeen 
beld  that  declarations  of  the  de  visor,respecting  instructionsgi  ven 
to  themaker  of  the  will,  are  admissible  in  evidence :  iMtAChen^g 
case,  5  Rep.  68 ;  and  Thomas  d.  Evam  v.  Thomas.   Then  at  all 
events  the  evidenceof  CoiieyytowhomLord  Oi/oril  gave  instruc- 
tions to  draw  his  codiciUought  to  have  been  received.  By  the  iur 
troduction  of  that  evidence  it  would  have  appeared  th^  the  devi- 
sor was  desirousof  making  a  codicil  ^  to  his  will,^  which  is  at 
least  as  applicable  to  the  will  of  1756  as  to  that  of  1762.    That 
evideoce  would  also  have  shewn  that  the  recital  in  the  codicil  of 
the  will  dated  1752,  was  a  mistake.    This  would  have  let  in  all 
the  other  evidence  offered,  particularly  that  relating  to  the  con- 
versation between  the  devisor  and  his  great  uncle  J7»  Walpote 
respecting  the  limitations  of  each  other's  estates,  which  was  ex- 
tremely material  to  shew  that  the  devisor  at  the  time  he  made  the 
<^icil  did  not  intend  to  revoke,  but  to  confirm,  the  will  of  • 
1756.    It  is  unnecessary  to  consider  what  weight  this  body  of 
evidence  would  have  had  with  Ae  jury ;  it  is  sufficient  to  en- 
title the  plaintiff  in  error  to  reverse  this  judgment  that  it  ought 
to  bare  been  received. 

Pidmer  Serj t.  contri.  The  whole  aigument  of  the  plaintiffin 
^nor  itfoundedon  an  assumption  that  there  is  a  latent  ambiguity 
in  tbe  codicil,  that  it  is  doubtful  to  which  of  the  wills  it  refers^ 
and  that  therefore  the  parol  evidence,  which  was  offered,  ought 
to  bare  been  admitted  to  explain  it.  But  the  foundation  itself 
fails,  aad  with  it  all  the  authorities  that  were  cited  to  support  it. 
One  great  ground  of  moment  is  that  the  devisor  had  made  no 
povision  in  either  of  his  wills  for  the  payment  of  his  debts,  or 

disposed 
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1797.    disponed  of  kii  penoBal  estate,  that  the  codicil  was  n 

■  presslyfoTthepurposeofsapplyiiigdioseoiiiissioDSyan^ 

w^^pIli  <^*'dicil4s  referrible  to  the  latter  as  well  as  to  the  former 

s^aimi    cept  as  to  the  date:  but  the  conclnsioD  tobe  drawn  froi 

mohdexeT  applies  with  greater  force  in  support  of  the  case  of  the 

ia  Errof,   ail  t  in  crroT  than  of  that  of  the  plaintiff;  for  where  tn 

[  agree  in  every  particular  but  one,  and  a  person  refers  ii 

I  terms  to  the  one  with  that  particular  variation,  it  is  dc 

\  shew  that  such  person  meant  to  refer  to  that  one.  Ani 

I  cumstance  from  which  the  ambigruity  is  said  to  arise,  is t 

'  in  the  codicfl  of  the  devisor's  loit  mil  and  testament,  w 

supposed^  raises  a  presumption  that^the  devisor  did  not 

refer  to  and  set  up  the  will  of  176S,  whidi  was  not  his 

'       t  but  the  fallacy  of  that  reasoning  consists  in  considerii 

'  will  to  be  the  will  which  is  made  last  in  point  of  time ; 

no  will  can  (strictly  speaking)  be  alastuntS  the  devise 

I  and  the  general  meaning  of  the  term  ^  last  wiir  is  tl 

IB  to  be  the  operative  instrument  at  the  death  of  t 

Smnbume  (a)  says  generally  speaking,  a  testament 

^\ill  are  ui^ed  indifferently,  though  in  strictness  they 

"  a  last  will  is  a  general  word,  and  agreeth  to  ever 

*'  kinds  of  last  will  or  testament :  but  a  testament  pit^ 

"  derstood,  is  one  kind  of  last  will,  that  wherein  an  ei[ 

named/*   Aind  the  common  lawyers  have  borrowed  f 

tlieir  terms  respecting  wills  and  testaments  from  the 

In  1  Ingt.! ll.wUU and  lasi  wilU  are  used  as  synonymo 

Suppose  the  devisor  had  referred  to  ^  my  wilF'  withov 

<'  last"  to  it,  and  referred  to  the  date  in  1752,  there  wc 

been  no  ambiguity ;  and  the  addition  of  the  word  **last" 

create  any,  because  ^will"  and  ^last  will''  are  synonyn 

the  cases  cited  for  the  plaintiff  in  error  established  the 

contended  for  by  the  defendant,  because  they  shew  tl 

parol  evidence  is  admitted  to  explain  a  latent  ambig 

in  cases  which  are  considered  as  exceptions  to  the  gen 

and  this  is  not  one  of  those  exceptions.    In  Ulrie  v.  L 

{by  Lord  Hardwickef  commenting  on  this  doctrine,  sa 

**  the  construction  of  a  will,  courts  of  law  and  equil 

<'  admit  parol  evidence,  except  in  two  cases ;  1st.    1 

*'  tain  the  person  wh^  there  are  two  of  the  same 

■'  else  where  there  has  been  a  mistake  in  a  christian  or 

"  and  this  is  upon  an  absdvte  necessity,  as  in  Lord 

*i  f «)  Mil*,  a.  (*)  8  Jtk.  S7S. 
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'  diseACaJBBfWhere  there  were  two  sons  ofttie  mne  o{Jokm;ihe    1797. 
'  se<»Qi]case  is  with  r^;«urd  to  resulting^  trusts  relatingto  person*  ' 

^  al  estates  where  a  man  makes  a  will  and  appoints  an  execator  walfols 
'  with  a  small  lej^cjr,  and  the  next  of  Hin  claim  the  tesiduey  in  mJJS^ 
'  order  to  rebat  the  resulting  trust  for  the  next  of  kin.    In  the  mao  blw 
ane  of  Unhbnty  f.  BuckUy^  Ep.  Com.  Abr.  245,  and  The   ^^Brmw 
'  CoQQtess  ▼.  The  Eari  of  Gmmbarmigh^  280,  parol  eTidence      ^ 
'  WTK  admitted  to  ascertain  the  person  who  was  to  have  the  re* 
'  ndue.**    Tne  case  of  ./ones  t.  Jfewman^  <«)  fell  within  the 
Bret  of  those  exceptions,  and  therefore  parol  evidence  was  ad- 
Quitted  to  explain  which  of  thetwo^peraonsof  the  name  of  John 
Clntr^  &tfaer  and  son,  was  intended.    Nor  do  the  cases  of  Om» 
OM  V.  Tyrer,  and  Bwrtcmahnw  v.  Gilbert,  which  were  cited  to 
sbew  that  parol  evidence  may  be  admitted  to  explain  quo  animo 
ftwillwas  cancelled,  whether  by  mistakeorwidi  an  intent  to  can- 
cel it,  assist  the  plaintiff  in  error  in  this  case;  for  eancellhug  is  ne* 
ccssaxy  an  equivocal  act  on  account  of  the  mode  in  which  itmust 
be  done,  and  therefore  parol  evidence  must,  from  necesnty  be 
^mittedto  shew  quoanimoit  was  done.  With  regard  to  theevi^ 
deace  ofaa  attorney,  who  is  instructed  to  prepare  a  will  or  codt- 
cil>  as  to  what  passed  at  the  time,  it  may  or  may  not  be  admissi- 
ble according'to  tlie  nature  of  the  issue  tobe  tried;  if  a  legacy  be 
given  to/.  &  of  X  and  there  be  two  persons  of  that  name,  the 
attorney  may  give  evidence  of  a  declaration  of  the  testator  made 
^  the  time,  that  be  meant  one  of  them  in  particular  $  or  if  the 
dae  execution  of  the  wOI  be  brought  in  question,  the  evidence 
<>f  the  attorney  may  be  admitted.    But  here  it  is  admitted  that 
Ae  codicil  was  properly  executed ;  and  there  is  no  dispute  about 
^iadentity  of  the  persons  named  in  the  will  or  codicil. .  If  the 
evidence  of  Conejf  had  indeed  been  received,  it  would  probably 
have  bad  the  effect  of  confirming,  instead  of  contradicting,  the 
<3ise  made  by  the  defendant  in  error ;  but  the  objection  now 
^^^  ia  not  to  the  effect,  but  to  the  admissibility  of  his  evidence 
^A  if  his  evidence  be  rejected,  there  is  still  less  reason  for  re- 
ceiTing  the  other  evidence  which  was  offered. 

I^rd  Kexvok,  Ch.  J.  This  case  has  been  argued  with  great 
^%;aad  if  the  arguments  urged  on  behalf  of  the  plaintiff 
>Q  error,  have  not  convinced  us  that  the  decision  in  the  Court 
^ComoMQ  Pleas  was  wrong,  we  cannot  expect  that  apother 
^'Panent  will  have  tiiat  effect 

There 


J 
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17d7«       There  is  no  doubt  but  that  parol  evidence  may  be  rei 
■  many  cases  to  explain  doubts  in  wills ;  and  the  rule  is 

"^aCwolm  described  in  the  maxim  of  Ld.  Bacon^  which  has  bee 
mgmmat  to.  Where  extrinsic  circumstances  let  in  by  parol  t 
KOIIDBI.ST  explainingthesituation  of thetestator'sfamily  and  of  the 
in  £mr.  introduce  a  doubt  of  the  testator's  intention,  the  sani 
eyidencethatintroducedthedoubtmay  be  admitted  to< 
On  that  proceeded  the  case  diat  I  mentioned  on  a  1 
sion  (a)  of  Beaumont  y.  Fell{b)^  where  a  legacy  was 
the  will  to  Catherine  Eqmley^  there  being  no  such 
existence :  there  was  no  ambiguity  on  the  face  of  th< 
the  latent  ambiguity  was  introduced  by  extrinsic  eviil 
the  same  kind  of  evidence  also  shewed  that  there  wac 
of  the  name  of  Crerlrudle  whom  the  testator  called  Gm 
name  the  person  who  drew  the  will  mistook  for  Kat\ 
case  therefore  as  parol  evidence  was  admitted  to  shew 
ambiguity,  parol  evidence  was  also  admitted  to  explaii 
been  argued  that  the  evidence  which  was  rejected  by 
of  Common  Pleas  ought  to  be  received  in  many  cases  \ 
he  put:  I  will  not  say  that  it  ought  not:  but  this,  I 
may  safely  lay  down  as  a  rule,  that  in  order  to  make 
deuce  admissible,  the  party  proposing  it  must  put  hi 
a  situation  to  enable  the  Court  to  receive  it ;  he  mi 
latent  ambiguity,  without  which  the  Court  cannot 
All  the  cases  that  have  been  cited,  profess  to  proce 
ground:  and  if  the  rule  be  established, it  is  not  imj 
cause  a  Judge  at  Nisi  Prius,  meaning  to  be  guided  I 
takes  the  application  of  the  rule  to  the  particular  c 
hirii.  Without  minutely  examining  all  the  cases, 
whether  I  do  or  do  not  agree  with  them,  it  is  suffici 
to  abide  by  the  principle  established  by  them ;  the  p 
the  thing  which  we  are  to  extract  from  cases,  and 
in  the  decision  of  other  cases. 

Then  let  us  consider  this  case,  and  see  whether  the 
latent  ambiguity.  In  the  year  1752  Lord  Orford  mac 
and  afterwards  in  1756he  made  another;  whatbecauH 
of  1756,orwhether  there  were  more  copies  of  it  than  oi 
appear;  inl776he  gave  directions  for  a  codicil,anddire 
to  apply  to  Moone,  in  whose  hands  the  will  of  1752  yn 

(«)  Tkomatd.  Evmuy»  2%mr4»,  mite,  6 ▼oU e7«.  (*)  2  P. 
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for  that  will  enable  him  to  make  the  codicil.    Now  neither  of     1797. 
those  instruments  was  a  will,  properly  so  called,  UDtil  the  death  ■ 

of  the  devisor;  both  were  ambulatory  until  that  time  and  either  ^j^^^^ 
of  them  was  capable  of  bdng  destroyed  or  set  up  by  the  derisor.     agatnu 
Supposing'  Lord  Orfordhsid  said  to  Coney  •*  I  have  two  wills  in  mohdbleV 
^Motm^s  handsydesire  him  to  send  metbe  last  will/' and  Moone   "*  iSjnr. 
had  by  mistake^  sent  him  the  first,  and  that  mistake  had  been 
shewn  by  parol  evidence;  there  would  have  been  a  latent  ambi- 
gnity,  and  it  seems  to  me  (though  the  opinion  is  extrajudicial) 
that  thatambiguity  might  have  been  explained  by  other  parol  evi- 
deoce;  on  the  same  principle,  as  in  the  instance  of  caucelliug  a 
willy  where  parol  evidence  is  admitted  to  shew  quo  animothe  act 
was  done;  or  as  in  the  case  of  a  child  destroyingadeed(a).  After 
the  codicil  was  drawn  by  Coney^  it  is  said  diat  it  was  left  by  him 
with  Lord  Orfordf  together  with  the  will  of  1752,  who  after 
some  time  filled  up  the  blanks  with  his  own  hand,  and  executed 
the  codicil,  thereby  professing  to  set  up  the  will  of  1752 :  but 
that  does  not  introduce  any  latent  ambiguity ;  we  ought  not 
to  let  in  parol  evidence,  which,  if  admitted,  instead  of  ex* 
plaining  any  ambiguity,  would  only  introduce  a  loose  conjee* 
ture*    But  I  disclaim  forming  my  opinion  on  the  effect  of  the 
evidence  offered ;  I  go  upon  this  ground,  that  there  was  nu  la- 
tent ambiguity  introduced  by  parol  evidence  to  let  in  the  pa- 
rol evidence  which  was  tended  for  the  plaintiff*  in  error. 
This  is  a  satisfactory  ground :  and  it  is  almost  too  clear  to  bo 
discussed. 

Grose,  J.  When  we  consider  what  the  law  was  before  the 
statute  of  Frauds,  and  what  alterations  were  made  by  that  act, 
wc  cannot  determine  that  the  evidence  offered  ought  to  have 
heen  received.  In  2  Bac.  Abr.  809.  it  is  «iaid,  •♦  It  seems  to  have 
^  been  agreed  as  a  general  rule,e  ven  before  the  statute  of  Frauds 
**  and  Perjuries,that  no  parol  evidence  couldbe  admitted  to  con* 
^trol  what  appeared  on  the  face  of  a  deed  or  will,  not  only^ 
'^ftomthe  danger  of  perjury,  but  from  a  presumption  that  what- 
**  ever  the  parties  had  at  that  time  in  contemplation,  was  all  re- 
^'duced  into  writing:"  for  that  position  he  cites  Lord  Cheney's 
case;  5  Co.  68.  and  AUham*s  case,  8  Co.  165.  a.  The  former  of 
those  cases  lays  down  the  rule  and  the  exception  to  it.  The 
rule  is,  ^  The  party  shall  not  be  received  to  any  averment  out  of 

(«)  Vid.Pafai.409. 

Vol.  VII.  h  "th^ 
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1797«    ^  the  will;  far  die  will  concerning  lands  onght  to  l^  in  ^ 

■  •*  and  the  constructions  of  wills  ought  to  be  collected  fr 

irl^x.B  "  "^otdB  of  the  will  in  writing,  and  not  by  any  arermeni 

tigtintt    « it;  for  it  would  be  full  of  great  inconvenience  that  none 

SS?MU[  Y  "  l^new  by  the  written  words  of  a  will  what  construction  i 

tn  Brror.   u  ^^  advice  to  gi ve,bttt  it  should  be  controlled  by  coUater 

«  ments  out  of  the  will/'    Then  follows  the  exception 

rule:  ^  But  if  a  man  has  two  sons  both  baptized  by  tfa 

**  of  Johth  and  conceiving  that  the  elder  (who  had  be 

<*  absent)  is  dead,  devises  his  land  by  his  will  in  writin 

**  son  John  generally,  and  in  truth  the  elder  is  living ; 

*^  case,  the  younger  son  may  in  pleading  or  in  evidence 

^  the.  devise  to  him ;  and  if  it  be.  denied,  he  may  prodi 

^  nesses  to  prove  his  father's  intent,  that  he  thought  the 

**  be  dead,  or  that  he  at  the  time  of  the  will  made  namei 

^  John  the  younger,  and  that  the  writer  left  out  the  ad 

^  the  younger."  That  was  the  case  of  a  latent  ambiguit 

it  comes  to  the  question.  Whether  there  is  any  latent  ai 

in  this  case;  for  I  agree  with  Lord  Kenyanf  that  in  ordei 

parol  evidence  to  contradict  a  willth^  party  must  lay  a  foi 

by  shewing  that  there  is  a  latent  ambiguity :  but.  I  thi 

is  no  latent  ambiguity  here.    With  regard  to  the  obf 

madeon  the  term  ^  last  wQl;''the  answer  given  was  the  l 

it  is  a  general  term,signifying  only  **  a  will/'  It  is  not  pi 

that  Mo&ne  hild  two  wills  belonging  to  the  devisor;  ii 

perhaps  a  doubt  might  have  been  raised  whether  he 

the  directions  of  the  devisor  in  delivering  the  will  of  17 

ney.  Then  it  was  contended  that  at  all  events  Coney's 

bught  to  have  been  received:  but  die  answer  is,  that  b 

parol  evidence  is  admitted  to  explain  a  will,  a  latent  ai 

must  be  shewn;  and  none  having  been  shewn  in  this 

evidence  offered  was  properly  rejected.  The  conseqi 

^  receiving  this  evidence  would  be  prejudiciaLto  the  law 

ing  property ;  it  would  bring  into  doubt  that  which 

considered  as  the  law  of  the  land,  and  it  would  makt 

tute  of  Frauds  mere  waste  paper. 

Lawrence,  J.  After  what  has  been  said  by  the  r 
Court  very  little  remains  for  mt$  I  shall  therefore  conte 
with  saying  that  I  agree  with  the  judgment  of  the  Cou 
ground,  that  in  order  to  let  in  parol  evidence,  the  C 
feel  that  if  the  evidence  proposed  be  admitted  it  wil 
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amb^oity,  or  that  it  is  such  endence  uwoald  have  enabled  the     1797* 

Jary  to  saj  that  the  codicO  was  intended  to  be  applied  to  the  • 

jecond  and  not  to  the  first  will  j  for  if  not,  it  is  the  duty  of  the  wa^pols 
Court  to  reject  the  evidence  as  mrelevant.    Now  it  seems  to  me     v«6u# 
that  it  only  raiaes  a  conjectnie;  and  whatever  conjecture  I  may  i^SlS 
haFe,  I  cannot  say  that  the  Jury  would  have  been  warranted  in   *»  *^«^* 
drawing  that  conclusion  from  the  evidence.  Before  such  a  con- 
closioD  can  be  drawn,  it  must  be  supposed  that  Lord  Orford 
when  he  sent  to  Moime  for  the  will  of  1762,  had  forgotten  what 
he  had  done  in  1756.    I  rather  draw  this  conclusion  fix)m  the 
evidence,  that  when  l^rd  Orfard  refi^rred  to  Moane,  he  knew 
where  both  the  wills  were  deposited,  and  that  by  referring  to 
itf««se  who  had  the  custody  of  the  will  of  1762,  he  meant  to 
confirm  that  will.    As  to  the  exprasion  « last  wil^'  it  means 
owy  the  last  disposition  that  a  testator  intends  to  mahe  of  his 
Pw»pcrty;  and  whenLord  Or/^i2  referred  to  his  last  will,  dated 
M^S^  **^~  *®  "me  assaying  the  will  which  I  made  in 
«BC  IS  the  last  act  that  I  intend  to  do  in  my  lifetime."    The 
rj^Jf5<>«»  *•*  "^^^  between  Moom  and  Mrs.  Stark,  in 
^  ft/<>«P«  presence,  and  the  filling  up  theblmks  in  the  co* 
^1  Lord  OrfoTd  after  it  was  left  with  him^  by  dmey,  also 
™wthattbe  devisor  considered  the  instrument  dated  in  1752  as 
^^«^^   he  designed  for  his  operative  will.    It  seems  to  me 
^^we  that,  if  the  evidence  proposed  had  been  admitted, 
tbeie  would  have  been  no  ground  for  the  Jury  to  presume  thaC 
tbe  devisor  mtended  to  apply  the  codicil  to  the  will  of  1766;and 
consequently  the  evidence  offered  was  properly  rejected.  With 
'«gard  to  that  part  of  the  evidence  respecting  the  declaration  of 
we  derigor's  uncle,  from  which  it  Is  insinuated  that  the  devisor, 
after  he  had  tliebenefit  of  his  uncle's  codicil  which  was  executed    . 
at  thesame  tfane  with  the  will  of  1766,  could  not  intend  to  acl 
so  dMionoumbly  as  to  revoke  the  will  of  1756,  and  to  set  up  a 
pnonrill  mconsistent  with  that  of  1 756;  it  is  mere  conjecture  and 
notadmiggjble  in  evidence  because  the  character  of  the  devisor 
^w  aot  in  issue.   1  remember  a  case  (a)  some  years  ago  at  Win^ 
7^^^«*we  Mr.  Justice  buffer,  where  on  a  question  respecting 
tfceralidity  of  a  will  that  Judge  refused  torecei  re  evidence  of  the 
^  l!^*^  ®f  *e  devisee,  because  it  was  not  then  in  issue.  On  th^ 
^^  Aereftsre  I  am  of  opinion  that,  if  the  evidence  offered  had 

(•)  Dm S,  F«rr. t.  JSftdky,  WM9ik%um»Am  17SS^ 
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1797.  been  left  to  the  Juiy,  they  would  not  have  been  wairanted 

'  saying  that  the  devisor  made  a  mistake  in  setting  up  the^ 

Walmlb  ®^  ^^^^  ^y  ****  codicil,  and  consequently  that  the  Court 

tifiaiHtt  Common  Pleas  did  risfbt  in  reiectinir  it. 

LordCHOL.  *  f   J  *         £ 

xovDBLBT  Judgment  coniinn 

in  Ejror. 


^tJ"lS?'  ^^^  Kino  against  W.  Lovet. 

It  if  no  Ob-  ^  I  ^HIS  was  a  conviction  before  a  justice  of  the  peace  on 
i^infor^  gamelaws,  Theinformationof  J.  .^//jfoocl  stated  that 

tioo  00  the  defendant  on  the  5th  of  September,  1796,  at,  &c.  •*  did  keep  i 
that  it  b  '  use  a  certam  dog  called  a  setting  dog,  and  also  a  certain 
trm?"'on  **  S>«*®>  caH«d  a  gtin,  to  kill  and  destroy  the  game,  against 
aninformft-  •*  form of  the  Statute,  Sec;"  without  praying  that  he  mi 
iog°thcd2'  ***^®  *  moiety  of  the  forfeiture,  or  saying  for  whom  he  si 
wUh*^  -  ^^  '"'*«''  appeared  on  the  conviction  that  on  the  16th  o(i 
invalid  tember,  the  defendant  appeared  in  person,  and  pleaded 
iodSil??  8:"^*^y  ?  ^^^  *at  on  the  said  16th  of  September  a  Credible 
goo  CD  the  ness,  &c.  swore  that  the  defendant  on  the  5th  b(  Sept^ 
tecan  only  •*»  &«.  «*  did  keep  and  use  a  certain  dog  called  a  setting  < 
^  iHw  ^'  "  ®****  ***®  ^  certain  engine  called  a  gun,  to  kill  and  dcstroj 
penalty.  If  "  game;"  whereupon  the  defendant  was  convicted;  and  he 
dence  be  adjudged  ^for  his  offence  aforesaid  to  have  forfeited  U  U 
given  on  «  distributed  as  the  statute  directs." 
daythattbe  Xatc  and  JSTo/royrf  took  three  objections  to  the  convid 
•p^iS'  l8t.  The  information  is  not  qui  tam ;  it  is  only  for  the  itifon 
andpiead-  and  uot  for  the  parish.  2dly,  The  information  charges  the 
be'i'ntended  fendant  with  two  offences,  *<  keeping  and  using  a  dog, 
evtde***  **  ^^®^  keeping  and  using  a  gun,"  and  he  is  only  convicte 
was  given  one  "  for  his  offence  aforesaid."  Therefore  it  is  uncertai 
!ence.^'*A  ^^^^^  ^^  **  convicted,  and  he  could  not  plead  this  couvic 
magiBtrate  in  bar  to  any  action  or  prosecution  commenced  against 
all  theevi-  ^^^  either.    This  is  not  like  a  charge  of  keepiug  and  cisii 

thrcon"vic.  ?"**  ^^  ^^^  *^"*®  ^*y'  ^^^^^  ^  ^^^y  ^^^  offence ;  it  is  for  ki 
tion,  and  iog  and  Using  a  dog,  and  also  for  keeping  and  using  a  gun;  i 
"he  1^1^  *o  bare  keepiny  of  a  dog  for  the  destruction  of  game  is  a  sc 
u  s*84  ^  ^'  ^*®  offence,  and  using  a  gun  is  another,  and  for  any  thing 
s/u.]  *       appears  on  this  'Conviction  they  may  have  been  distinct  offei 
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m  this  instance.  Sdly,  It  does  not  appear  ihatthe  evidence  was     1797. 
given  in  the  presence  of  the  defendant.    R.  ▼.  Vipanif  2  Burr. 


1166.  and  R.  v.Crawther,  ante,  1  vol.  126.    It  does  not  follow  ^J^^^ 
that,  because  the  evidence  was  given  on  the  same  day  when  the    Lotbt. 
defendant  pleaded,  he  was  present  when  it  was  given.  /?hv/w-#  *vy  ^ 

Lord  KsNTONy  Ch.  J.  (stopping  H^oorf,  who  was  to  have  ar-  ^^  Ay  j  r  // 
gued  in  support  of  the  conviction)  said  that  none  of  the  objec- 
tions are  well  founded.  As  to  the  first ;  the  precedents  agree 
with  this  information  (a).  With  regard  to  the  second ;  the  de- 
fendant is  only  charged  with  one  oifence,  and  therefore  could 
only  be  convicted  of  one.  'If  a  person  go  in  pursuit  of  game  with 
a  don^  and  gun  on  the  same  day,  he  can  only  be  convicted  in  one 
penaltj.  On  the  third  objection  perhaps  I  should  have  had 
great  doubts,  if  this  were  res  integra.  But  as  it  was  so  lately 
decided  in  this.  Court,  in  JB.  v.  Thowum  (6),  that  where  the  evi-  - 
dence  is  given  on  the  same  day  when  the  defendant  appeared, 
it  will  be  intended  that  the  evidence  was  given  in  his  presencet 
and  as  that  precedent  may  have  guided  the  magistrates  on  simi-* 
iar  occasions  since,  I  am  inclined  to  support  this  conviction,      dis^   ' 

Per  Curiam^  Conviction  affirmed  (e). 

(«)  Yid.  9  Hawk.  e.  S«.  <•  SO.  (b)  Jlnie^  2  vol.  18. 

(t)  A  crimliMl  iofomiation  watmored  for  Bgaimt  Mr*  Tmedak^  the  magittnita 
who  mde  Uie  conYictioB  for  not  itatidg  all  the '  evidence  siven:  In  fact  a  good 
deal  ofeYideoce  waBsiveii  on  behalf  of  thr  defendant,  to  shew  that  he  was  game- 
keeper of  a  certain  manor,  which  tiie  magistrate  thoofht  Insufliciant  for  the  por- 
poK,  and  convicted  the  defendant,  only  itating  in  the  conviction,  in  the  langnage- 
•f  tbf  act  of  partiament,  that  **  on,  &c.  the  defendant  did  keep  and  oae,  Ac.'*  with- 
Oit  iUtiog  the  particalais  of  the  evidence,  and  wholly  omitting  the  evidence  gives 
for  (he  defendant :  Bat  The  CoMr<,  after  hearing  the  aflldaviti  on  both  sides,  being 
•f  opinion  that  the  magistrate  had  not  acted  corTQptly,bat  might  have  been  misled 
^7  the  precedent  In  R,  v.  Thomson^  discharged  the  rale,  ezpresiing  In  strong  terms 
IN  they  thought  it  the  duty  of  magistrates  in  all  cases  to  state  the  whole  of  the 
(Tideacc^  and  not  mereljr  the  molt  of  it. 


WtdnBtinf^ 


The  King  against  Payton.  jfJTaS? 


m 


IHIS  case,  having  been  arg:ued  in  last  Miehaelmas  term  by  a  writ  de 
■*•  Manley  in  support  of  the  rule  and  Warren  contri,  stood  "^at^pl. 
over  for  the  opinion  of  the  Court,  which  was  now  delivered,  as  endo  stated 

f«iu       t  that  the  de- 

'^*W'f»fhy  feodnntwas 

ezcommu- 
ucated  (na  caase  of  **  defamation  and  slander  merely  spiritnal  ;**  and  held  mfficient. 

|f  Iheicnlence  of  the  greater,  instead  of  the  lesser,  excommonication  be  pronounced,  it  is 
^7  s  (rooad  of  appeal :  hot  this  Coort  will  not  qoaiha  writ  de  excommunicato  capiendo  for 
«*»toljecaoB.      ^^  ^ 

It  a  not  ncccvary  that  the  defendant  should  be  resident  in  the  diocese  at  the  time  of  the  ez- 
coDoiaolcation  i  it  Is  rafficieut  if  be  were  tbere  at  the  time  of  the  citation. 

Lord 
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1797.       Lord  KbIijok,  Ch.  J.    This  wa»  a  motim  to  ^m 
defendant  oat  of  custody^  «nd  (o  qo«A  a  writ  aieK 


^if JL"""  ca^o  capiendo,  which  stated  that  Ae  Biahep  of  If  or 
p^YToif.  signified  thattheodkialoftheCoiiaiatorial  Court  of 
«*7 v/7a  tA^>a^/ui  **>  *  ccitain  cause  of  deftinatjon  orslaaderinerely  «p 
.^^  J  "  /  ^^®^  EHzmbHh  the  wife  of  fFiJKMi  Hcpkim,  of  Ui 

^  Grimby  in  the  county  and  dioceseof  fToroetl^comp 

^<^^  /r4^^  0,^^rifathamelJPaffton  of  the  peiishof  tfrtmfiy  afaresaiti 
Pf",. :  /v.  /  accusedy  did,  for  the  contumacy  of  the  said  Hktimnipi 

not  appearing,  decree  him  to  he  excoiamttaicated. 
To  this  writ  three  ohjectioBS  haire  haea  made. 
1st,  Tliat  the  causes  of  excomnonicalian  are  not  i 
stated. 

^    2d]y,  That  the  sentence  is  erraneom^,  in  pronaa 
greater  excommanication,  instead  of  the  lesser. 

Sdiy,  Because  it  does  not  appear  that  at  the  time 
tence  the  defendant  was  mhalating  within  the  dioosi 
'  Astothefirst.  The  cases  cited  were  liia<.£cfp.l 
Fox  being  taken  an  im  excKHnmamcato  oapiemlo,  tbi 
Tit  was,  that  he  was  excommunicated  for  not  answmi 
without  shewing  what;  and  this  was  held  had,  as  it  < 
pear  what  the  nature  of  the  chaige  Was  in  those  ar( 
tjjat  case  Aricoi*s  case  is  mentioned ;  where  the  exec 
tion  was  held  bad,  it  only  alleging  (hat  he  was  an 
schismatic  Aaothercasewa8iniSa£t.293.,  Thefta^r 
where  the  writ  was  held  bad,  as  the  excommunicati 
cited  to  be  pro  qaibnsdam  causis  subtractioiie  decia 
aliorumjuri^m  ecclesiasiiporum:  this  was  held  uncer 
alia  jura  might  be  matters  not  within  their  jurisdictTo 
cording  to  the  report  of  this  case  in  Lord  Raym.  619. 
assigned  byjEro/f,Ch.J.was,thenotspeciaTly  assigning 
of  the  excommunication  but  in  the  disjunctive,  and 
thought  it  good,  as  the  sive  seemed  to  him  accumulc 
Holt  9  Ch.  J.  said,  that  if  the  writ  had  been  in  caus&  sul 
quomndam  jurium  ecciesiasticomm,  it  had  been  wd 
I  the  King  v.  Smithy  Strnnye  946,  an  excommunicate 

I  wasquashedybeiugincaus&defamationissivecontums 

i  uncertainty  of  the  last  word ;  but  there  was  no  object 

count  of  the  first  word  not  being  sufficiently  certain  an 

And  in  the  King  v.  Kent^  Strange  950.,  the  Court  held 

I  munication  for  slander  or  defamation  not  bad  for  ui 
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The  present  case  is  more  certain  than  that,  for  it  is  alleged  to    1797. 
he  for  deramatioQ  or  slwiAer  merely  spiritual:  Those  words  re-        ■ 
move  all  doubt,  shewing  that  this  was  within  the  cognizance  of  '^^^ 
the  spiritual  court.  Paytoji. 

As  to  the  second  objection,  that  the  party  was  only  liable  to 
the  lesser  excommunication ;  that,  if  objectionable,  is  only  the 
gpround  of  appeal ;  it  is  merely  that  the  judge  has  not  proceeded 
according  to  the  proper  forms  of  the  ecclesiastical  court. 

As  to  the  3d  objection,  the  23  Hen.  8.  c.  9.;  Jfoor467.; 
Latch.  174^  Godboli  191^  Godolphin*$Repertarium  Canonictm     • 
635.;iuid  Shower  17.  were  cited.    As  to  the  stat  of  Hen.  & 
after  reciting  **  that  persons  had  been  cited  in  courts  out  of  the 
"  dioceses  where  they  lived,  and  on  certificate  thereof  had  been 
''excommunicated,  it  provides  that  no  person  from  thence* 
'forth  should  be  cited  out  of  the  diocese,  in  which  he  should 
**  inhabit,'*  but  it  does  not  prevent  the  sentence  of  exconunu- 
nieation  being  passed  against  those,  who  having  been  cited  in 
their  diocese^  may  afterwards  remove  out  of  it.    The  caae  in 
Laich.  174.  is  Brovm*$  case.   There  the  objection  was*  that  the 
defendant  was  sued  out  of  his  diocese.    This  case  proves  no- 
thing ;  as  the  defendant  must  be  understood  to  have  been  cited 
oat  of  the  diocese.   Godbdlt  191  is  JPrauncei  and  Paweir$  case. 
It  was  a  motion  for  a  iHX>hibition  for  citing  the  plaintiff  out  of 
his  diocese  contrary  to  the  33  JSTeii.  6.,  and  there  Lord  CoAe  said 
obiter  that  the  23  H.  8.  wa^  in  affirmance  of  the  conunon  law; 
for  if  a  man  be  excommunicated  in  a  foreign  diocese,  the  same 
is  void  and  coram  non  judice ;  as  appeared  by  the  8  H.  6.  and  2 
fl*  4  But  this  doctrine  must  be  understood  from  the  reference 
to  the  23  A  S.  aa  applying  to  the  case  of  a  citation  out  of  the 
diocese.  GodoJphin^B  Repert.  Canon.  635.  only  refers  to  ilfoor 
467. ;  which  is  BeoMmonfs  case,  and  is  in  these  words ;  ^  Beau* 
*^  mtmi  was  taken  on  an  excommunicato  capiendo;  and  the  sig* 
^mficavit  did  not  mention  that  he  was  commorant  within  the 
*"  diocese  of  the  bishop  at  the  time  of  the  excommunication,  and 
^  it  was  adjudged  uncertain, and  the  party  discharged/'  Shotoer 
17.i8/oAMOfi'«  case;  and  that,  as  far  as  respects  this  case,ismercly 
^reference  to  ilfoor  467. ;  for  the  objection  in  that  cns^  was  the 
want  of  an  addition.    With  respect  to  the  case  in  Jtfoor ;  as  the 
necessity  ofbeingcommorant  at  the  time  of  the  excommunication 
is  not  found  to  be  so  determined  in  any  other  book;  and  as  such  a 
doctrinewouldenabledefendants^byshiftingtheirdiocesepend- 
ing  the  suit,  to  avoid  being  amenable  to  the  ecclesiastical  court, 

that 
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1797.    that  casemust  be  understood  as  proceeding  on  the  groai 


defendant's  not  being  within  the  diocese  at  any  time  di 

againH    ?uit«     But  the  authority  of  that  case  may  well  be  doul 

Paytoh,  torinthecaseofthe  Queen  v.  Dig.  11  Mod.  172.,  Page 

quash  a  writ  of  excommunicato  capiendo ;  bis  first  e 

being  to  the  significavit  upon  the  excommunicato  c 

that  it  did  not  appear  he  was  commorant  in  the  dioci 

he  cited  Moor^  466, 467. :  he  took  two  other  exceptio 

*     writ;  and  the  report  concludes  with  saying  **  which  e 

(namely  the  third)  the  Court  seemed  to  allow  ;"  but  no 

"  taken  of  the  first  being  allowed  by  the  Court.    And 

Jones  89.  in  the  case  of  the  Inhabitants  of  Bermondsei 

prayed  that  the  defendants  might  be  discharged  becai 

not  appear  by  the  certificate  that  they  were  commora 

diocese  of  the  bishop  at  the  time  of  the  excommunicati 

he  relied  on  Moor,  467.  and  Latch.  174«  But  the  prisoi 

remanded. 

We  are  therefore  of  opinion,  on  consideration,  an 
examination  of  all  these  cases,  that  none  of  the  objec 
well  founded,  and  consequently  that 

The  rule  must  be  dis 

(«}  It  seems  to  hare  beeo  OTer-raled  in  R,  t.  Burrard^  1  P.  PKms 


irei/ii«tif«jf.  The  King  on  the  Prosecution  of  Moore  an( 
Feb.Hth.  ^^j  ^^^  ^j^^  against  Wilkinson 

A  note  for  T^  ^^^  ejectment  a^verdict  was  taken  for  the  plainti 
besV  T**  cou»»t,  which  stated  a  demise  by  Moore  and  wife,  s 
by  all  the  an  award;  and  the  arbitrator  having  awarded  a  sum  of  i 
theliu'Vf"  ^^  P^'^  ^y  ^^^  defendant  to  all  the  lessors  of  the  plaiutij 
'h^ri°f  ^'  ^^^^^^^  f^^  non-payment  of  that  sum,  and  was  in  cust 
ant  if  en.  '  ^8^  afterwards  brought  up  under  the  Lord's  Art,  bn 
dichar%d*  ttianded  on  receiving  a  note  for  his  groats  signed  byitfc 
though  he  and  under  that  note  he  received  four  payments.  But 
ed  some  *  Marryai  on  a  former  day  mov^d  for  his  discharge 
undcr^t**  ^^^^^  of  this  defect  in  the  note  for  the  groats,  saying 
fs  T.  K.S5.  note  should  have  been  signed  by  all  the  lessors  of  the  ] 
S06.2^*!^  and  that  the  application  was  made  as  soon  as  the  d 

knew  of  the  objection  to  the  note. 

Jiesi iWho  opposed  his  discharge,prodocedan  aflRdavii 

it  was  stated  that  Moore  who  signed  the  note  was  the 


•ox* 
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creditor  and  at  the  whde  expcnce  of  the  suit    Andrhe-olgect-     1797. 

ed,  on  the  authority  of  Lit^h  v.  Pargxter  (a)  to  the  defendants • 

beiDg  now  discharged,  after  having  reeeived.several  payments  '^JjjJ^^ 
ander  the  note,  even  if  the  note  were  informal.  ^l^'*"* 

The  Court  having  some  doubt  on  this  case  when  the  motion 
was  made,  declined  deciding  it  at  that  time :  but  on  this  day 
they  said  they  were  of  opinion  that  the  defendant  was  entitled 
ta  his  discharge ;  and  therefore  they  made 

The  rule  absolute. 

(a)  Dcmg,  69* 


Webster  against  De  Tastet.  Weine9it% 

THE  plaintifT,  having  been  hired  to  go  as  a  mate  in  a  ship  whei«  a 
from  the  coast  o(  Africa  to  theif avannaA,  for  whi^h  hewas  ^^^  ^^^ 
to  receive  wages  at  the  rate  of  52i  per  month,  and  three  privilege  Miior  i«  (• 
slaves  free  of  expence  on  the  ship's  arriving  at  the  port  of  sale,  ^i^^hin^ 
directed  the  defendant,  who  was  his  agent  zXLiverpooljto  g^t  an  *^^  ®^ 
insurance  on  his  privilege ;  and  for  the  defendant's  neglect  the  an  in  lies 
plaintiff  brought  this  action  on  the  case  against  him.  Itappeared  «!  r.^SaTci. 
atthe  trial  at  the  lastZaitca«ferassizesbeforeXairreiice,J«thatthe  hgcmnot 
ship  was  lost  on  her  voyage,  and  that  the  plaintiff  thereby  sus-  oor  can  he 
taioed  a  loss  of  160/.  reckoning  39/«  bsSoT  his  chest  and  dothes,  ^^^^^ 
and  the  rest  for  the  value  of  the  slaves.    It  was  objected  on  be-  mch  thio^ 
half  of  the  defendant,  that  the  plaintiff  could  not  irecover  the  va-  |^,^t^hb* 
lue  of  the  slaves,  because  they  were  not  the  legal  subject  of  in-  ^^^}  ^^^ 
sarance,  they  being  m  the  nature  of  seamen  s  wages.    That  in  not  pro- 
point  was  reserved  fur  the  opinion  of  this  Court,  a  verdict  being  ^"^[^JI*^ 
taken  for  the  plaintiff  for  150/.  with  liberty  to  the  defendant  to  «nce. 
move  to  reduce  the  damages  to  392.  bs.    Accordingly,  119/ 

Ward  on  a  former  day  obtained  a  rule  for  that  pnrpose^which  |  ^^'  *^ 
was  now  opposed  by  .  6S4.] 

Holroyd,  who  admitted  that  if  a  policy  had  been  effected  the 
plaintiffcould  not  have  recovered  the  valueof  the  pri  vilegeslaves 
in  an  action  figainst  the  underwriters,  but  contended  that,  as  in 
pointof  fact  these  kind  ef  slaves  were  frequently  the  subject  of  in- 
surance by  mates  atZtverpooI  where  the  loss  was  always  paid  by 
theunderwriterswithoutdisputingthequestion,theplaintiffmight 
recover  the  value  of  them  in  this  action,  because  by  means  of 

the 


m 
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1797. 


ih^  dfefehdanl's  negligence  die  plaintiff  had  sustaine 

Bat 

^fgTi^ft^       TheCaurtwere  clearly  of  opinion  that  the  slaves  w 

DbTastet  subject  of  insurance,  and  that  the  plaintiff  could  not 

this  action  more  than  he  could  have  recovered  in 

agiiinst  the  underwriters.    They  therefore  made  the 

lute  to  redact  the  daitiages  to  ^/.  6«. 

Ruh 


Fib,  sth. 


Sen  AT  against  Porter* 


The  plkfn. 

vhtncii  to 
*he  defend- 
ant, nu  un- 
der IV  ri  lor, 
tiK  cup* 

test  con- 
tiinhigan 
accumt  of 
the  losa  of 


ON  the  trial  ofthisactiononapolicy  of  insurancea( 
hallSfttiiiigiBberoreLordfefij^ofia  question  arose 
the  admiasibilky  in  evidience  of  the  captain's  protest, 
were  these ;  when  Vaux^  the  broker,  applied  to  the 
informing  hitn  of  the  lois  i^tad  demanding  payment,  he 
thediff^eM  papers  H^l^jlg  to  the  subject,  andamongi 
protest  sign^  by  Are  ca)ptaiti ;  the  ddSsndant  told  hi 
the  »bip  w-  looked  Into  the  p^p^ts,  b«it  that  ^<1fK^e^  was  a  point  in 
mandjijg      aii(\  he  reAlHed  payment.    Oh  the  piart  of  the  defend 
EeidTiia t '    <^<»^^d^d  that  the  protest  was  made  evidence  in  this  c 
thi&  d  d  1301  plaintiff  as  a  paper  deltve^d  by  hfe  agent  te  the  defet 
d^rwndanr  taining  an  account  of  liie  los^  on  which  he  r^ted  his  i 
to  read  the  therefore  that  it  amounted  to  a  dedaralion  made  by  tl 
evtdenri^  hi  to  the  defendant  of  the  fecfis  Oh  which  he  recjuired 
II  Th^''"'     ^^^  Kenyan  was  deHrly  of  o{>inion  that  the  protest  w 
iM'ikj.       missible  in  evidence,  and  th^  plaintiff  obtained  a  ven 
On  a  former  day  in  this  term  the  Court  reluctandy 
rule  calljog'on  the  p1aintift*t08hew  cause  why  there  si 
be  a  new  trial,  on  the  groiind  that  the  protest  ougl 
been  received  in  evidence,  that  rule  was  how  suppoi 
Gibbs  who  argued  it  on  the  ground  abbve  stated. 
Erskine^  Law^  and  Giles^  were  to  have  i^hewn  caus 
the  rule,  but  were  stopped  by  the  Court. 

Lord  Kenyon,  Ch.  J.  Great  complaints  have  b< 
in  the  commercial  world,  and  not  without  reason,ofthe< 
expence  attending  the  trials  of  insurance  causes;  it  thei 
comes  the  Court  not  to  suffer  that  expence  to  be  met 
unnecessary  motions ;  and  it  was  with  great  reluctance 


L  . 
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idoced  lo  consent  to  grant  the  nde  to  shew  caoeein  this  case.  I  1797. 
are  considered  and  reconsidered  this  qnestiott,  and  I  cannot  ^ 
gave  to  my  imagination  any  nrguable  point  in  it*  That  the 
Totest  per  se  cannot  be  evidence  .is  admitted.  Then  what 
icU  were  proved  to  make  it  evidence  in  this  casef  Why,  tbut 
i  was  in  Vaux's  hands,  and  that  he  shewed  it  to  fte  defendant 
»n  an  application  for  payment  But  if  tibat  circomttance  would 
ender  the  protest  evidence,  it  might  equally  be  aigued  that  the 
kUegations  in  a  plaintifTs  bill  in  equity  might  be  read  against 
lim  merely  because  the  bill  with  its  contents  must  have  been 
shewn  to  the  defendant ;  but  that  cannot  be  pretended,  ^f  the 
;>lamtiff  had  availed  himself  of  any  part  of  this  paper  to  prove 
his  case,  the  defendant  would  have  been  entitled  to  renl  the 
whole  of  it :  but  the  mere  circumstance  of  Vaua^s  shewing  thtk 
protest  to  the  defendant  when  he  applied  to  him  for  payment 
surely  cannot  render  the  protest  evidence  in  this  case. 

Grose,  J.  This  protest  was  merely  produced  to  the  de- 
fendant as  a  paper  containing  the  account  of  the  loss  given  by 
tbe  captain ;  if  die  captain  had  been  called  as  a  wttness  and  had 
given  a  different  account  of  the  loss  from  that  contained  in  ihe 
protest,  the  protest  might  have  be^n  produced  to  fthew  that  he 
▼as  not  worthy  of  credit ;  but  it  could  not  be  read  on  behalf  of 
tbe  defendant  to  prove  any  fact  in  the  case. 

Lawrence,  J.  It  seems  to  me  that  the  protest  does  not  be- 
come evidence  on  account  of  its  having  been  voluntarily  shewn 
by  Vaux  to  the  defendant  any  more  than  it  would  if  the  plain- 
tiff had  been  compelled  by  a  Judge's  summons,  to  shew  it  to 
tbe  defendant.    It  was  not  necessary  for  the  plaintiff  to  shew 
this  protest  to  the  defendant  before  he  brought  his  action ;  but 
the  defendant  might  have  obtained  a  Judge's  summons  to  com- 
pel bim  to  permit  the  defendant  to  inspect  the  paper ;  instead 
of  thi8,raujf,  the  plaintiff's  agent,  who  wished  to  act  candidly, 
voluntarily  shewed  this  as  well  as  the  other  papers  to  the  de- 
fendant :  bat  that  does  not  amount  to  an  admission  of  the  fiusts 
contained  in  the  paper. 

Rule  discharged* 
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1797.      /^ii^^*-  ^    /^a^fe.^    ^^  ^*^-  y^  -^  ^- 
'  Law  against  Hollingswohth. 

^^MuQih'  J^  CTION  on  a  policy  of  insarauce  on  ships  and  g 
<^l!Sl  Stetten  to  LondoHfin  which  the  plaintiff  deolar 
▲  thip  lossby  reasonof  thevesserssinking  before  she  had  bee 
bouodto  twenty-four  hours,  in  consequence  of  an  anchor's  hai 
rL'^^  ^^  driven  into  her.  It  appeared  that  the  captain  had  tak 
ceived  a  pi.  ou  board  at  Orfordness  on  entering  the  river  Thames 
JSrSl^'L  ^d  her  at  Halfway  Reach;  after  which  and  befon 
^irected  by  come  to  her  mooring^  higher  up  the  river  the  acciden 
and  drop.'  ed,  which  occasioned  the  lo^s,  and  in  consequence  of  ^ 
Kfore™ii«  ^«*«?'  Slled  with  water  before  she  had  been  moorei 
reached  her  four  hours*  But  the  precise  time  at  which  the  damage 
"°tYc*r1ver  t*'D©d  within  those  limits,  or  by  what  particular  de 
Thames  t      not  ascertained/   The  captain  had  also  left  the  ship  I 

after  which    .  ^  .  __  w^      ,  ■    i         i 

before  she  time  of  the  actual  loss.  It  further  appeared  that  the  p 
mSoJJdf  an  ^°  **  Orfordness  was  not  properly  qualified  at  the  tim 
accident  ing  to  the  provisions  of  the  5  Geo.  2.  c.  20.  for  the  r 
an^tbeves-  of  pilots  on  the  river  Thames:  but  it  did  not  appeal 
•ttir'the  ^^  tnown  to  the  captain  ;  and  since  that  time  the 
anderwrUer  received  his  regular  qualification.  The  plaintiff  obtiui 
and  i^rgo^  ^'^^  ^  ^^  aside  which  a  rule  to  shew  cause  was  ob 
was  held  a  former  day  upon  two  grounds ;  1st  That  the  requisiti 
from  his  li.  Statute  not  having  been  complied  with,  the  plaintiff  ws 
accotwt  of  *^^'^^  to  jecover  in  point  of  law,  it  being  jan  implied 
there  not  in  every  policy  that  the  ship  shall  be  navigated  ace 
piiof  on^  law.  2dly.  That  the  underwriter  was  discharged  on  tfc 
board  at  ^  of  actual  negligeuce  in  the  management  of  the  shi 
though  it '   keeping  the  pilot  on  board  till  the  ship  had  been  n 

did  not  ap-  g^fptv 
pear  that      ^^'^V* 

the  loss  was      On  the  first  ground  there  was  much  argument  at  the  1 

putabie  to '  application  of  the  stat.  5.  Geo.  2.  to  a  case  like  the  pre 

^^^^.^^      how  far  it  was  necessary  to  the  validity  of  a  policy  thi 

those  who  .  rectioHs  of  that  statute  in  respect  to  pilots  should  be  stri 

th^e^^fe^i.    plifid  with  :  but  the  consideration  of  this  question  bee 

Qu,  whe-  mately.  unnecessary  on  the  ground  on  which  the  Coi 
therit  is  .       ;^,  .    i        ^         ,  « 

essentially   mmeu  the  case ;  and  therefore  the  arguments  are  here 

"othc  as^         Br«  Aine,Garroir,and  Z,atf-e«shewed  cause ;  and  cont 

siired*s        the  second  ground,  that  there  was  no  proof  of  any  acti 

tion  on  ^^'  gence  in  the  person  who  piloted  the  vessel,  orinanyoth< 

such  a  policy  that  the  pilot  taken  in  to  navigate  up  the  Thamu  should  be  doly  qi 
cordiog  to  the  directions  of  the  5  G.  9.  c.  20.    [Post.  186.    1  £ast,  679.] 
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board  the  ship.    That  the  only  implied  condition  of  this  na-  1797. 

re  between  the  underwriter  and  the  assured  was^that  the  ship  '     ■ 
ould  be  navigated  with  all  ordinary  skill  and  care;  in  which  re- 


ect  therewas  no  eridence  here  of  any  deficiency ;  but  the  loss  Hollivos* 
IS  solely  imputed  to  an  accident  which  no  skill  or  foresight 
aid  have  prevented.  Thelossthereforenotbeingimputableto 
e  absence  of  a  qualified  pilot,  the  underwriter  cannot  object  to 
e  right  of  action  on  that  ground  ;  unless  the  Court  should  be 
opinion  that  the  act  of  parliament  makes  the  presence  of  such 
penon  on  board  the  ship  during  its  progress  up  the  river,  a 
rict  condition  precedent  to  the  plaintiff's  right  to  recover. 
Law  and  Bailey  contri.  The  want  of  a  proper  pilot  on  board 
leship  at  the  time- when  the  accident  happened,  is  negligence 
i  fact,  as  well  as  a  constructive  n^igence  upon  the  strict 
DQstructiou  of  the  act  of  Geo.  2.  The  navigation  of  the  river 
Barnes  is  known  to  be  intricate  and  dangerous,  and  is  indeed  so 
eclared  tobe  by  the  Legislature,  whidi  was  the  reason  for  pas- 
ing  that  statute ;  and  therefore  it  was  necessary  to  have  a 
kilfbl  pilot  on  board.  But  it*is  a  sufficient  answer  to  the  action 
Q  this  case  to  insist  upon  the  known  usage  of  trade,  which  is 
0  have  such  a  pilot  on  board  during  the  progress  of  a  vessel  up 
he  river,  and  the  underwriter  has  a  right  to  expect  that  all  or« 
linary  precaution  and  care  shall  be  taken  to  navigate  the  ves- 
sel safely ;  which  was  omitted  to  be  done  in  the  present  case  by 
tbe  pilot's  being  permitted  to  leave  his  charge  before  the  vessel 
vas  moored  in  safety.  It  is  no  answer  to  say  that  the  loss  did 
not  ariscf  from  that  circumstance;  for  non  constat  that  the  acci- 
dent would  have  happened  if  the  pilot  had  remained  on  board: 
and  at  any  rate  the  under*writer  was  discharged  by  the  gross 
liegligence  of  those  who  had  the  conducting  of  the  ship,  which 
was  a  breach  of  the  condition  implied  in  the  policy. 

Loiti)  Kenton,  Ch.  J.  The  principle  on  which  this  case  roust 
^  determined  seems  to  be  admitted  on  all  hands,  namely,  that 
the  assured  cannot  recover  on  a  policy  of  assurance,  unless  they 
^ipthesbipwith  everything  necessary  toher  navigation  during 
the  Tojrage ;  the  ship  herself  must  be  sea-worthy,  she  must  have 
ft  sufficient  crew,  and  a  captain  Und  pilot  of  competent  skill.  I  do 
not  feel  thatlam  bound  in  this  case  to  decide  whetherornotitbe 
necessarythattliereshould  been  board  the  vesselapilotqualified 
according  to  the  act  of  parliament  referred  to.  This  case  may  be 
^sposedofwithoutdecidin^that  question.  It  mightbe'contended, 

though 
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1797.    tboDgh  with  what  eTect  I  will  not  say,  tbat  if  the  capta 
•  taken  a  pilot  who  represented  himself  to  be  dalj  qaaHfiie 

ffj^i^  whom^tfae  captain  beliered  to  be  so,  but  who  in  fact  1m 
Hoi^uafl*.  qnalifioationy  the  captain  would  have  discharged  his  dul 
the  underwriteia  would  hare  been  answerable  for  any  h 
had  happened.  But  in  this  case  the  <aiptain  did  not  ] 
his  duty ;  for  he  had  no  pilot  on  board  at  the  time  when 
cident  happened;  and  it  is  one  of  the  tilings  implied  in  co 
of  this  khid  dmt  there  shall  be  some  person  on  board  tl 
apparently  qualified  to  navigate  her.  If  the  underwvit 
been  previously  informed  thatthere  would  be  no  pilot  oi 
dnriug  the  riup's  saSing  up  the  river  Tkametf  probab 
would  not  have  undertaken  the  risk.  On  the  ground  tfa' 
thatthere  wasfio/nlo^on  board  theressel  when  tfaeaocidc 
peoed,  I  am  of  opinion  that  there  must  be  judgment  of  i 
GnosBy  J.  The  question  is  not»  Whether  the  aBSor 
reeover  in  a  caae*  where  there  was  a  pilot  on  board,  thoi 
properly  quidified^  but,  Wliether  or  not  the  defmdant  bi 
for  a  loss  which  happened  to  the  vessiri  when  there  was  i 
of  any  kind  on  board?  I  think  he  is  not,  because  it  is 
stood  in  all  contracts  of  insnrance,  that  diere  shall  be 
peison  cm  board  the  ship. 

LAwneacE,  J.  In  this  case  there  was  gross  negligi 
the  eaptaitt,  in  having  no  person  on  board  to  take  care 
ehip,  and  on  that  gfround  I  think  the  plaintiff  cannot  reec 
is  not  necessary  to  decide  here  whether  the  defendant 
have  been  answerable  if  there  bad  been  a  pilot  on  board, 
the  captain  believed  to  be  of  sufficient  skill,  but  who  \ 
duly  qualified  under  the  act  of  parliament. 

Rule  al 

ji'eb.9th.  MiDDLEWOOD  agaiost  Blakes. 

^  i'P  ***'  rWiHIS  was  an  action  on  a  policy  of  assurance  on  gi] 
^,  to  B.  -■=-  bocMrd  the  ship  Arethusa^^X  and  frornXoaefon  to  Jwk 
inlenuo*'     ^his  ship  was  captured  by  an  enemy  in  her  voyage  out 

toach  at  C.  ao  iotermediate  point  \  to  a  certain  point  tbe  Tojuife  ii  the  tame  ;  frosi  tl 
there  are  three  tracks  to  B.  one  by  the  way  of  C.  the  two  others  by  different  coan 
are  advantages  and  disadvantages  attending  each,  and  the  captain  most  elect  accordh 
curastances :  the  ship  takes  the  track  by  C.  with  intent  to  pat  in  there,  bat  is  taken  I 
actually  comes  to  the  point  where  she  must  have  turned  out  of  the  track  to  B«  by  the 
for  the  purpose  of  putting  Into  the  harbour  of  C.  i  yet  the  luderwriter  is  discharged  \ 
he  was  entitled  to  the  advantage  of  the  captain^  judgment  in  electing  which  of  the  thi 
it  was  best  to  pursae  when  he  came  to  the  first  dividing  point,    [l  M.  &  S.  4S.] 
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»rth  side  of  SLDwmmgo^  and  oarried  mto  the  Spam$h  port  o  f   1797. 

atnameiandtheassureddieclaredasfaraU^lossby  capture.  ' 

le  deffittdant  paid  tl^e  premiuin  into  Court ;  and  reais  ted  the     ^^^^^ 

ioand  on  the  ground  of  a  demtion  from  the  voyage  inaured ; 

s  to  which  it  appeared  in  evidence  that  the  ahip  was  entered 

itwardsattheCiistoinhhou8e,andtheclearanceofthegoodswai|^?4^«'^  '  A^^ 

rJcmotcoonly, bat that8befiailedfnHiiZ<md[Mivith direct!  ^^    ^' 

\  the  captain  to  toucbi  in  hia  way  to  Jummoa^  at  Caf^  Nieola 

lole  ia  the  island  of  Si*  DamingQf  in  order  to  land  soone  stores 

lere  puraoant  to  a  charty-party  entered  into  for  that  piirpose« 

rter  which  he  was  to  proceed  to  Jamaica,    The  islaad  of  Su 

hmingoMen  in  the  traok  to  Jamaica  i  and  conseqnenlljr  tha 

oQTse  of  the  voyage  from  Landsfk  to  Josmtcc^  and  from  Xe»^ 

on  to  CapeMteola  MQkt  is. tea  certain  point  exiu^y  the  same. 

'rom  that  point  there  are  three  tracks  which  a  ship  bound  o» 

^e  voyage  to  Jammea  may  take ;  one  of  them  to  the  southward 

mmediately  off  jSk.  Domingo,  another  still  farther  to  the  south* 

rvd^and  a  third  to  the  northward  of  that  island ;  in  which 

atter  after  the  ship  in  qiiestioa  had  pasted  the  dividing  point 

»f  the  three  several  tracks,  but  befon»  she  had  leached  the  sttk* 

binding  point  of  the  continuing  coane  to  Jamaica  and  that 

leading  mto  the  port  of  Cape  Meda  Jtfe/^sbe  was  captorsd« 

^jtb  re^ct  to  the  three  several  tracks  to  /omaca  fromdM 

^▼idlQg  point  which  the  ship  passed,  it  appeared  thalthose  to 

die  soathward  of  Sir.  J>0Msii9e  were.the  most  usual,  especialljf 

iu  time  of  peace,  and  were  themfeat.QUvigatiim;  that  the  otbet 

to  die  northward  was  theehortest,  but  more  difficult  navigation, 

^at  was  sometimes  preferred  in  time  of  wer  by  those  who  were 

acquainted  with  it,  more  especially  in  the  present  war,  because 

great  paft  of  the  island  of  Si.  DamingOf  including  Cape  JNiecla 

^o/e,  being  in  possession  of  the3rit}sh  forc^  there  was  less 

tisktobeapprehended  from  privateers.  Butwhether  this  oreithet 

of  the  other  courses  was  the  most  advantageous  to  be  pursued 

^  ^j  particular  instance  depended  upon  circumstances,  upon 

ybich  it  was  proper  for  the  captain  of  the  ship  to  exercise  his 

judgment  at  the  time.    It  was  not  pretended  diat  the  captain 

hi  m  fact  exercised  any  such  judgment  in  selecting  this  course 

which  he  had  taken :  but  it  was  evident  that  he  had  adopted  it 

^  the  most  direct  and  proper  one  to  be  taken  for  the  purpose 

of  going  iato  the  Cojpe^  whither  he  was  then  bound. 
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I'J^P?.       Lord  Kenyan  before  whom  the  case  was  tried,  was 
-  that  the  defendant  was  discharg^ed  under  these  circ 

WOOD*  b^^^AUse  at  the  time  when  the  ship  was  captured  she 
ugttiHst  to  a  different  place  from  that  for  which  she  Was  ii 
with  a  view  to  which  the  captain,  under  compu! 
orders  had  taken  this  particular  track,  and  was  not  li 
to  exercise  his  judgment  at  the  dividing  point  for  ti 
all  concerned,  as  the  assurers  had  a  right  to  insist  ii 
accordingly  the  jury  found  a  verdict  for  the  defendai 
they  stated,  unanimously  of  opinion  that  ^the  concea 
**  intention  to  go  to  SL  Domingo,  vitiated  the  poli( 
having  been  obtained,  calling  on  the  defendant  to 
why  the  verdictshould  not  be  set  aside  and  a  new  tr 
Oarrow  and  Gibbs  now  shewed  cause.  At  the 
capture  theship  was  sailing  upon  a  different  voyage  I 
insured ;  and  if  the  voyage  insured  ever  had  an  i 
all,  at  least  the  deviation  commenced  from  the  divi 
for  from  thence  the  captain  took  the  northern  course,  i 
it  as  one  of  the  several  tracks  to  Jamaica,  but  as  the 
to  Cape  Alcofa  Mole.  And  the  going  there  was  a  dec 
the  underwriters;  bemuse  they  must  be  taken  to  I 
the  usual  course  of  the  voyage  insured  ,that  theSouthe 
the  most  usual  and  safe,though  circumstances  might 
time  to  make  the  northern  one  more  eligible.  They 
therefore  to  expect  that  the  captain  would  be  at  li 
he  came  to  the  dividing  point  to  select  which  of  the 
thought  the  most  eligible :  hut  it  now^appears  that 
had  no  such  right  of  election,  but  was  bound  to 
J^cola  Mole  first,  however  circumstances  might  ha^ 
diat  track  the  most  hazardous,  as  indeed  it  appeared 
dence  to  be  at  all  times  in  respect  to  the  navigatioi 
fendant's  objection  therefore  is  not  that  the  captain  e 
this  way,  but  that  he  could  properly  go  no  other  ws 
inconsequence  oi  his  orders;  and  consequently  this  ^ 
alteration  of  the  risk  insured  as  avoids  the  policy. 
Erskine,  Law,  bnd  Gilef,  in  support  of  the  rule, 
comes  directly  within  the  principle  of  those  authoriti 
it  has  been  determined  tliatwberethe  terminus  a  quo  ai 
ad  quern  remain  the  same,  though  therebeaninteatioi 
from  the  voyage  insured,  yet  that  shall  aot  vitiate  t 
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IbelosBhappen  before  the  dividing  point.  Such  were  the  cases  of    1797. 
Fostery.Wih^er  (a).  Carter  r.The  Royal  Exchange  Asiurance   ■ 
V(mpany{b),Tkelltmonv.Fergu89(m{c),Kewley\.Ryan{^       ^US?"" 
Bsi^^^oii  Y.PheIp9  before  Lord  Kenyan  at  the  sittings  about  two    J^^ 
^eaisago.  In  the  last  case  the  insurance  was  fromCorfttofoiicf on,' 
the  captain  sailed  with  an  intent  of  touching  at  Weymouth  in  his 
pray,  but  before  he  had  actually  deviated  for  that  purpose^a  vio- 
lent storm  arose,  and  he  was  ultimately  driven  by  stress  of  wea- 
ther into  the  veiy  port  of  Weymoiah ;  LordKenyon  held  that  the 
nnderwriterwas  bounduotwithstandingthe  intention  to  deviate 
inasmuch  as  the  actual  deviation  arose  ultimately  from  inevita- 
ble necessity,  and  not  from  choice ;  and  the  plaintiff  recovered* 
Thecaamo(Woolridgev^oydeU{e),andWayy.Modiglia^^^ 
are  distinguishable  from  the  present.  In  the  former  the  under* 
writer  was  held  discharged,  because  the  termini  were  not  the 
same;  theship  wasinsured  fromMarylandtoCadizytaLud  she  sailed 
ioxFalmoiUhj  never  intendmg  to  go  to  Cadiz  at  all ;  therefore 
there  never  was  any  inception  of  the  voyage  insured.  Inthecase 
oiWayy.  ModigHam  the  ship  went  entirely  out  of  the  course  of 
tbe  voyage  insured  upon  adifferentdestinatiouithough  she  after- 
wards got  into  the  track  of  the  voyage  insured.    That  therefore 
was  either  a  case  of  non-inception  of  the  voyage  insured,  or  of 
direct  deviation  from  the  course  of  it.    It  is  clear  then  from 
a  review  of  all  the  cases  upon  the  subject  that  if  there  had  been 
hut  one  usual  track  to  Jamaicaj  namely  to  the  noirthward  of 
St,  Domingo^  the  plaintiff  must  have  been  entitled  to  recover; 
inasmuch  as  the  loss  happened  before  the  intended  deviation 
took  place,  and  while  the  vessel  was  yet  in  the  direct  course  to 
Jamoiea.'   Then  it  cannot  make  any  difference  that  there  are 
Mveral  tracks  to  Jamaica^  neither  of  the  others  having  any  ge- 
neral superior  advantage  to  the  present.    But  it  is  said  that  the 
captain  was  by  force  of  his  orders  deprived  of  the  right  of  ex- 
ercising his  judgment  as  to  which  of  the  passages  he  would 
elect:  and  yet  that  tan  make  no  difference;  because  so  long  as  the 
ship  is  in  die  direct  course  to  the  place  insured  the  underwriter 
is  not  injured.    It  could  have  been  no  fi^ud  upon  him  if  the 
owner  had  predetermined  that  the  ship  should  proceed  by  the 

(a)  2  Sfni.  1249.  (h)  tbid. 

U)  Sh9f.^UacU%i.    .  (<f)  9  JEr.J»b.S4S. 

{•)  Dm^.  is.  (f)  jinUt  9  VOL  30. 

TouVH.  M  north 
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1797.    Dortli  pafltage,  without  any  intentioii  to  deviate.    It  Wa 
-  doubted  but  that  a  ship-owner  might  elect  whieh  track  b 

^waoo'  ^^  provided  he  confined  himself  to  one  which  was  i^ 

^timti  proper.  It  is  not  contended  that  this  was  not  so ;  and  io 
appeared  to  be  the  nearest,  and,  since  the  possession  oft] 
by  the  EngKshf  the  si^est.  l^either  was  the.  captain 
bound  by  his  instructions  to  go  to  the  northward ;  for  h 
just  as  well  have  gone  to  the  southward,  even  with  iEi 
going  to  Cape  Jfieola  Mole,  Though  ibis  objection  off! 
the  captain^s  discretion,  was  not  directly  Uken  in  an; 
cases,  yet  it  has  occurred  in  fisust  in  several,  and  pafticv 
Thelbtuam  vJ^i»-jnmoii(a)  before  mentioned;  where  ihe 
ing  insured  for  Havre^  but  iniending  to  go  to  i?fe4r^,wasi 
taken  in  a  track  more  direct  for  i9re^  than  Babr'e;  y^t 
ing  proved  to  be  at  least  as  good,  if  not  a  safer  way  of  gf 
Havref  even  if  she  had  not  intended  to  deviate,  ttie  iind 
was  held  liable.  If  this  had  been  a  new  question,  pc 
might  withoutinconveniencehavereceivedadifierentdi 
ation:  but  the  rule  is  how  too  well  setdecl  to  be  shaken.  1 
that  the  underwriter  ought  to  be  fairly  apprized  of  all 
cumstances  which  mre  material  to  his  iiiterest,  as  ieni^nfl 
the  risk  insured.  And  in  such  a  case  it  may  be  kii  ihai 
the  ship  be  lost  aft^r  she  has  deviated,  the  uniierwrit 
hot  be  in  a  situation  to  prove  the  deviation.  Bui  the 
•wer  is  that  the  assured  must  prove  the  loss ;  an^  tiial 
Inatter  of  locality,  he  must  necessarily  prove  the  place  ' 
happened ;  except  in  thesingle  instance  of  a  vessel's  fou 
at  sea,and  all  the  crew  perishing,  which  seldom  occurk.  ] 
other  case  the  undeiwriter  has  an  opportunity  of  knowi 
certainty  whether  the  ship  was  in  the  direct  track  of  ber 
at  the  time  of  her  loss;  and  that  tsamore  certain  standard 
by  to  decide  the  interests  of  the  respective  parties,  tl 
thing  which  rests  merely  in  intention.  A  contrary  rule 
a  case  precludes  the  supposition,  which  is  by  no  means  i 
ble,  that  the  intention  to  deviate  may  be  abandoned  be* 
actual  dividing  point.  Here  the  only  deviation  would  ha 
if  ihe  ship  had  actually  turned  on  one  side  in  ordel*  to 
CapeJficoloMoh;  and  as  the  loss  happened  before,  non 
that  die  would  hare  deviated  at  all.  At  least  die  risk  ol 

(a)i>«iv.36I 
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fenrriter  up  to  the  time  of  the  loss  remained  the  same  aa  if  no    17S7* 

ach  intention  had  ever  been  entertained*  

Lord  Ksmroiit  Ch.  J.  I  will  not  now  inqnire  whether  the  ^JJJJ^^ 
ases  cited  were  or  were  not  properly  decided ;  though  perhaps 
tthig  were  res  integra  I  should  have  entertained  some  doabts^ 
i  is  saffieient  that  those  cases  have  been  decided,  and  if  the  opi« 
lioii  which  I  gave  at  the  trial  tended  to  shake  their  anthorltjr  I 
ronid  abandon  it:  but  it  seems  to  me  that  om*  determination  hi 
fkyonr  of  this  defendant  wOl  not  disturb  any  of  the  authorities^ 
^t  the  trial  six  witnesses,  who  had  gone  many  voyag^es  to  •/id- 
noica  were  examined  on  the  part  of  the  platntilT respecting  the 
common  course  of  the  voyage ;  two  of  whom  had  never  taken 
the  Dordiem  passage,  and  the  other  four  said  that  the  southern 
(ras  the  most  usual,  and  that  at  all  events  the  captain  ought  t6 
etcircisehis  discretion  in  each  particular  case  whether  he  sbouM 
take  the  one  course  or  the  other.  When  this  policy  was  sub« 
Bcribed,  it  must  be  taken  for  granted  that  the  drfendant  ktte# 
what  was  die  common  course  of  the  trade,  and  expected  that 
tliemost  expedient  voyage  would  be  pursued  by  the  captain,  act^ 
Ing  on  the 'emergency  of  the  occasion :  but  in  fact  that  discre^ 
tion  of  the  captain  was  taken  away  in  this  instance,  and  on  thait 
I  formed  my  opinion.  That  was  a  most  important  fact,  and 
ought  to  have  been  communicated  to  the  underwriters.  I  am 
therefore  of  opmion  that  the  plaintiff  is  not  entitled  to  recover, 
and  dmt  the  rule  for  a  new  trial  must  be  discharged.  ' 

AsfiHuasT,  J.  The  fiicts  of  this  case  being  once  understood, 
I  think  there  can  be  no  doubt  in  the  question.  The  underwriters 
^oaed  when  they  made  this  insurance  that  the  captain  would 
have  gone  the  most  common  and  usual  way,  or  at  least  that  hO 
woqM  have  been  at  liberty  to  exercise  his  own  judgment  on  the 
^)»ject;  instead  of  which  it  appears  that  he  had  no  discretion, 
but  was  bound  to  t^ke  the  northern  passage.  Had  the  intention 
^^\^ito St. Domingo  first  been  communicated  to  the  under-. 
]^^^n,  perhaps  they  would  not  have  subscribed  their  policy,  or 
^they  had  would  have  requhred  a  larger  premium.  Therefore 
on  the  groond  that  a  full  disclosure  was  not  made  to  the  defend- 
^i  when  be  underwrote  the  policy  in  question,  I  think  the 
n>le  onghtto  be  discharged. 

QftosE,  J.  If  this  case  clearly  fell  within  those  which  have 

been  cited,!  sh6uld  on  that  ground  have  been  induced  to  deter-^ 

>  JM  2  mige 
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1797.    min^  in  favout  of  the  plaiadff ;  it  beii^  highly  henel 
»■  subject  to  adhera  to  former  decisions.  But  this  case 

MiDDLi-  gnighable  from  them;  for  id  those  cases  tb^  ship  was  ts 
mgainti  thedividingpoint^audwheushowasgoiDgin  theoni] 
^AAKSfc  ^^|2|j  f^^  jn  order  to  arrive  at  her  place  of  destinatit 
being  no  ease  to  guide  us  in  the  decision  of  this,  we 
to  principle.  Now  it  must  be  rem6mbered>  that  thii 
tried  by  a  special  jury  of  merchants  of  Lomdonf  pers 
.arly  conversant  in  commercial  transactions,  and  wt 
.well  knew  the  ordinary  risk  of  such  a  voyage,  and  y 
.vary  that  risk;  and  they  were  of  opinion  that  die  unde 
not  liable.  It  appears  that  there  are  several  courses  to 
go  to  Jammeo^that  the  most  usual  passage  is  the  so 
but  that  the  captain  ought  to  have  a  discretion  to 
which  at  the  moment  appears  to  be  most  advisable : 
instance  the  captain  had  no  such  discretion ;  that  ci 
ahoul  d  have  been  disclosed  to  the  underwriters,  and  I 
ing  been  donelthink  the  plaintiff  cannot  recover.  Th 
ation  to  take  the  northern  passage  at  all  events  might 
rially  vary  the  risk ;  for  when  the  ship  came  to  the  Ah 
the  captain  might  discover  that  the  northern  passaj 
dangerous  owing  to  the  circumstancesof  themomen 
was  obliged  to  take  that  course  in  this  instance,  w] 
derwriters  supposed  that  be  had  a  discretion  to  tak 
northern  or  the  southern  passage  as  he  should  thiu 
'  Lawrence,  J.  'When  the  motion  for  a  new  trial  i 
was  inclined  to  think  that  this  case  fell  within  theauti 
several  cases  cited,  and  that  as  the  ship  was  taken  ii 
of  her  voyage  to  Jamaica  without  stopping  at  SL  L 
plaintiff  was  entitled  to  recover :  but  in  the  course 
cussionlhave  changed  my  opinion.  The  principle  o 
cases  alluded  to  have  been  determined  is,  that  wher 
taken  before  she  comes  to  the  di  vidiu^point  the  unde 
ao  additional  risk  by  the  captain^s  intention  to  de  viati 
and  therefore  it  is  to  be  considered  as  if  no  such  iu 
been  formed*  Now  if  in  this  case  the  ship  had  been  c 
fore  she  took  the  northern  course,  I  should  have  thov 
plamtiff  would  have  been  entitled  to  a  verdict;  for 
the  ship  wouldhaverunnoadditional  risk:  butheres 
/iimaicohaving  a  charter  party  to  stop  utStiDomini 
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she  came  to  the  dividing  point,  wliicli  I  considered  in  this  case  1797. 
to  be  that  where  she  begun  to  take  the  northern  course,  the  ship 
was  subjected  to  a  risk  for  which  the  underwriters  did  not  make 
themsdves  responsible ;  for  at  that  moment  the  underwriters 
were  entided  to  have  the  benefit  of  the  exercise  of  the  captain's ' 
judgment  whether  he  would  go  to  the  north  or  to  the  south.  If 
it  had  appeared  that  the  captain  had  really  exercised  his  judg^ 
ment  in  this  case,  and  that  he  had  taken  the  northern  course  as 
in  his  opinion  tjie  best  at  that  time  without  being  influenced  by 
the  charter-party  to  go  to  iSIf.  DamiwgOf  I  should  have  thought 
that  a  new  trial  ought  to  be  graiited :  but  I  understand  that  he 
topk  this  course,  not  after  exercisinghis  judgment,  but  because 
he  was  bound  to  go  to  CapeJfieola  Mole;  and  therefore  there 
is  no  ground  for  sending  this  to  a  newtrial,  though  the  jury  have 
decided  for  the  plaintiff  on  another  ground,  which  in  my  opinion 
IS  not  tenable. 

Rule  discharged. 


The  King  against  C.  Baldwin,  Esq.  and  Others,  '   rndu^^ 

W^lOtlL 

npiHIS  was  a  rule  to  shew  cause  why  a  mandamtu  should  not  ^^      .^ 
-^  iarae  to  the  four  defendants  and  the  other  justices  of  the  trata  are 
peace  in  and  for  the  county  of  Skrry,  acting  within  the  limi^  toap^^t 
where  the  parbh  of8a<fer«ealies,comnumdingthem  to  nominate  "^^i^frh. 
and  appoint  one  or  more  person  or  persons  named  in  the  list  of  ways  from ; 
twenty^one  pensohs  made  and  returned  to  them  according  to  the  !^J^^°4- 
directionofthestatutesin  that  case  madeand  provided  ataspecial*  tvi'oc^i  ^ 
Sessions  held  alt  Wandsworth  in  and  for  the  said  county  on  the  ^aL  is  G. 
15th  o(  October  last,  as  fit  persons  to  take  the  ofiice  of  surveyors.  f^^^^^'J^-^ 
of  the  highways  of  the  parish  ofJBaitenea  for  this  year.    It  ap-  aions  tiie 
peared  from  the  affidavits  that  on  the  22d  S^tember  last,  at  a  ^Xd*in 
parisbmeetiiigconvened  according  to  thedirections  of  the  gene-  ^^  ^'**^  «» 
ral  highway. act,  a  list  of  twenty-^pe  persons  was  made,  among  s^?bot 
whomwere  F.£erloii  and  AiSimMftyyand  was  delivered  to  the  ^^Zt^ 
jogtice8,&c*    That  on  the  5th  of  JVot^emfter  following,  the  de-'  other  per- 
feadaots  appointed  V,  Kirton,  R.  Souikby,  and  one  W.  Chivers,  "^^rhl  who 
(who  was  not  named  in  the  list),  surveyoiv  for  the  year :  they  J^.^"^* 
were  not  appointed  surveyors  for  the  whole  parish,  but  each  of 
diem  for  a  particular  division,  TF.  Chivers  being  appointed  for 

JBattersea 


I 
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1797«    fiaiiersea  Rise  division  witbin  the  parish  q(  Batterm 

'  appeared  that  the  justices  had  been  for  several  years  | 

'^Mg^nsi^  habit  of  appointing  several  surveyors  for  distinct  pai 

C.  Balih  sions  of  the  parish,  and  not  for  the  whole  parish ;  du 

^^"*      so  appointed  have  raised  money  in  their  own  paitic 

sions,  and  laid  out  the  same  in  repairing  the  roads  in  t 

sions.     The  ground  of  the  motion  for  the  mandamu 

the  justices  bad  not  appointed  all  the  three  surveyoi? 

list  of  twenty-one  persons  returned  to  them. 

Garrow  shewed  caiise  against  the  rule ;  and  reli 
words  of  the  stat.  13  Geo.  3.  c.  78  s.  l.(a)  to  shew  tbi 
gistrates  were  not  bound  in  all  cases  to  appoint  the  i 
from  the  persons  mentioned  in  the  list  returned  to  thei 
they  had  a  discretionary  power  to  a^^int  other  pei 
were  duly  qualified*,  if  in  their  opinion  such  persons  w 
qualified  for  the  office  than  those  returned  in  the  list 
Erskine  and  Lawes^  in  support  of  the  rule,  again  ii 
the  objection  before  taken ;  and  mentioned  another 
to  the  appointment  of  the  three  surveyors,  namely, 
were  not  appointed  for  the  whole  parish  (&),  but  onh 
rior  districts  within  the  parish. 

Lord  Kenyon,  Cb.  J.  By  the  first  section  in  the  s 
liament,  if  the  list  of  persons  returned  to  the  justice! 
contain  the  names  of  persons  whom  the  justices  think 
the  juices  may  appoint  any  other  persons  of  the  p 
are  properly  qualified.  If  indeed  the  magistrates  net 
they  may  be  punished  for  an  abuse  of  their  discretioi^a 
but  no  corruption  is  even  auggestedin  this  case.  Theli 
rected  by  the  act  only  for  the  purpose  of  assist  ing  the  mi 


(a)  It  i9  enacted  by  that  ttstnte  that  tb^  conitalilet,  &c.  f  the  pen 
f  hg  the  parish  roeetiuK)  bhall  make  a  lilt  of  the  oanics  of  at  least  ten 
inK  within  the  parish,  towmhip  or  place,  who  hai  each  ao  estate  la '. 
1  Ot  a  year,  or  a  personal  estate  of  100/.,  or  who  occupies  lands  of  the 
of  lOL  if  there  be  not  ten  persons  haying  snch  qaalit|cations,  that  tl 
insert  in  the  list  the  names  of  so  many  penoas  as  are  quaiiSed,  tog < 
many  of  the  most  sufficient  and  able  inhabitanu  as  shall  make  up  th 
serTe  the  office  of  surveyor  of  the  highways,  lice.  The  act  then  dim 
plicate  of  that  list  shull  be  sent  to  tlie  justices,  and  that  Che  justices  s 
a  petty  sessions,  &&  **Mnd  from  the  said  lists  according  to  their  discn 
**  largeness  of  the  parish,  townsbipor  place,  by  warrant  under  the 
**  seaJs  shall  appoint  one,  two,  or  roori)  of  such  persons^  if  he  or  tke 
**  opinion  cf  iuchjfuUcet^  be  qualified  for  the  officf  o/sarvej^r,  if  not, 
**  fiore  of  the  other  substantial  inhabitants  or  occupiers  of  lands,  ikk* 
**  parish,  &c«  fit  and  proper  to  serve  the  office  ofsorveyof  of  the  highi 
jMritA,  tamnkip^  or  place*** 

(^)  The  wonlsof  the  act  are  **parisb,  township,  orplace." 
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flio  in  many  instanoei  might  not  perimps  know  a  sufficient    1797« 
lumber  of  persons  fit  to  serve  the  office.    With  reffard  to  the  — — • 

The  KiMo 

oeooqd  objection ;  it  appears  that  this  has  been  the  mode  of    ^igtM 
^ipointingenrreyors  in  this  parish  for  seyeral  years  past*   And  ^•J^f'^^ 
in  mxay  other  parts  of  the  country  the  surreyors  are  appointed 
tixr  townships  and  other  small  districts.    But  at  any  rate,  if 
there  be  any  objection  to  the  appointment  of  the  surveyors,  the 
party  objecting  should  first  remove  the  appointments  by  certi* 
onii,  and  then  move  to  quash  them. 
Per  Otriam^  Rule  discharged. 


WIS. 


Walker  against  The  Earl  of  Grosvengr.  jSlfiSi. 

TOMK  moved  for  an  attachment  against  the  defendant  for  ^^^^ 
-^     non-payment  of  the  sum  of  271R  pursuant  to  an  awards  gmrtuftt* 
which  had  been  made  under  a  rule  at  Nisi  Prius,  afterwards  2|^^]|2^ 
madearoleof  this  Court ;  and  he  observed  that^  unless  this  ap-  pcerfornot 
plication  were  granted,  the  plaintiff  would  be  with<rtit  remedyi  n^M. 
M  no  verdict  had  been  taken.  S^OiSa' 

'Bqrky  was  instructed  on  the  part  of  the  defendant  to  eon-  tkedeCnd- 
sent,  provided  the  attachment  lay  in  the  office  until  the  first  day  ^^^^ 
ofneittenn.    But  tio«ti«t 

tbfl  Attach* 

Tke  Gmrt  said  that  such  an  attachment  could  not  be  granted  neot  iImU 
in  this  case,  the  defendant  being  a  peer  of  the  realm.  |^  ^^ 

Rule  refused,  ceruia 

time. 
[PoftiiS.] 


Baker  against  Liscoe.  tuHSliL 

fllEDS  was  an  action  on  promises,  in  which  the  declaration  loaBactioo 
*  stated  that  in  consideration  that  the  plaintiff  would  deliver  ^JgjJJ^^ 
<^in  goods  to  the  defendant  (a  wharfinger)  at  his  wharf  to  be  ^^110!?' 
sUppedbyhimforacertainrewardwithasufferanceorwarrant,  ^^^ 
u^ftlie  defendafit,  undertook  to  procure  a  sufferance  from  the  fbipped^fpr 
^^^^'^^'ni'house ;  that  the  plaintiff  in  consequence  delivered  the  toukeouta 
S<^  to  the  defendant  *  but  that  the  defendant  did  not  procure  ^nOennee^ 

22*^BjMgomh  were  leiaei.  H  if  aot  aecevaiy  to  arer  or  prove  tlMt  the  goodi  were  con« 
^f*^^7 1  lealeaoe  la  icn.  Bat  it  it  nflicieot  to  aver  that  **  for  want  of  lach  taSbraiice 
uTi'!?^ CMdt  were  «if«i  ar  forftUtd^  whereby  the  mme  became  whoU j  lost  to  the  plain- 
"» I  lod  proof  of  a  lelme  ia  tut  by  the  oflker  for  a  jntt  caaie  of  forfeiture  &•  mflkleat  to 
artaiBtheManuioB. 

asuf- 
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1797«    a  sufferance  according  to  bis  undertaking,  by  meansvrli 
for  want  of  sucb  sufferance  the  said  goods  were  seized  <w 


againu  '^  ^^^  Lord  the  King^whereby  the  same  became  wholly  < 
LiscoB*  plaintiff.  It  appeared  in  evidence  at  tbe  trial  tbat  the  | 
goods  bad  beeusenttotbe  defendant's  wbarf  in  theusu 
of  business  to  be  shipped  by  hiiti ;  and  tUat  it  was  ps 
wharfinger's  business  toobtain  the  sufferance  from  th< 
house  for  shipping  tbe  goods,  for  want  of  which  they  1 
seized  by  a  custom-house  officer,  and  some  time  aftenv 
in  the  usual  manner.  It  was  suggested  that  the  sale 
made  under  a  fientence  of  condemnation  in  the  Courts 
quer,  and  that  was  probably  the  fact ;  but  the  recoi 
such  sentence  was  not  given  in  evidence,  which  wa&c 
on  the  part  of  the  defendant  to  be  necessary  in  snpp 
'  action*  The  plaintiff  however  recovered  a  verdict,  ? 
to  the  defendant's  counsel  to  move  to  set  it  asi^e  an 
nonsuit,  if  the  Court  should  be  of  that  opinion. 

Mingay  afterwards  obtained  a  rule  calling  on  tbe  p 
shew  cause  why  a  nonsuit  should  not  be  entered,  wi( 
afterwafds  tomoveinarrestof judgment,  upon  the  gfoi 
that  there  was  tiot  a  sufficient  averment  in  the  declar 
the  goods  had  been  condemned  as  forfeited,  or  if  so, 
was  not  sufficient  legal  evidence  of  such  condemnati 
non-production  of  the  record  itself. 

Ers/dne^GibbsBiid  Vavghan^heweA  cause.  It  is  adn 
the  goods  were  sent  to  the  defendant,  that  it  was  his  du 
taken  out  a  sufferance,  that  he  did  not  do  so,  and  that 
quence  there  was  a  seizure  io  fact  by  the  king's  office 
forfeiture,  and  a  sale  by  the  same.  It  appears  therefc 
the  negligence  of  the  defendant  the  plaintiff  has  lost  I 
which  beilig  the  case,  tbe  defendant  is  liable  to  make 
loss,  independently  of  the  existence  of  any  sentenc 
demn^tion.  ¥qx  as  soon  as  they  were  seized  by  the  o 
just  r^use,  the  plaintiff  had  a  right  toabandon  themalt 
the  defendant.  Here  it  appears  that  the  cause  of  seizur 
beodu$e  the  sufferance  not  having  been  tak^n  out,  I 
the  1 3  ^*  14  Car.  2.  c.  1 1 . «.  1 5.  attached,  and  gave  the  rig 
as  forfeite'J.  This  actiqn  therefore  being  maintainabh 
fore  sentence  of  condemnation  could  have  been  had, 


Baku 
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> 
that  neither  the  avermeBt  or  the  proof  recpiired  was  necessary*    1797« 
Perhaps  the  mere  proof  of  a  seizure  would  not  have  been  suffi- 
cient: but  where  it  is  also  shewn  that  the  goods  were  forfeitable 

by  law,  that  is  enough ;  because  thereby  the  property,  as  well  Liioos^^ 
as  the  possession,  was  devested  out  of  the  owner.  As  in  WilkinM 
▼.  De9pard(a),  where  a  ship  having  been  seized  as  forfeited  un- 
der the  navigation  act  (5)  by  a  governor  of  one  of  the  colonies, 
it  was  held  that  the  owner  could  not  maintain  trespass  against 
the  party  seizing,  though  he  did  not  proceed  to  condemnation; 
because  by  the  forfeiture  the  property  was  devested  out'of  the 
owner  before  condemnation.  This  being  an  explication  to  enter 
a  nonsuit,  it  is  a  sufficient  answer  that  the  declaration,  which 
only  states  that  the  goods  were  seized  as  forfeited,  and  not  that 
they  were  condemned,  was  proved. 

Mingay  and  Laiwes  contriL    In  order  to  sustain  this  action  it 
was  necessary  for  the  plaintiff  to  aver  and  prove  that  the  goods 
bad  been  legally  seieed  and  condemned  as  forfeited;  for  otherwise 
the  defendant  might  be  made  responsible  for  the  acts  of  a  wrong* 
doer.  It  is  observable  that  the  declaration  does  not  even  allege 
thai  ths  want  of  a  sufferance  was  a  legal  cause  qfjarfeiiurei  or 
that  the  goods  wereforfeited;  hnt  only  that  they  were  seizedas 
fcrfeUed:vaA  therefore  the  conclusion,  that^  they  were  thereby  '■ 
^  wholly  lost  to  the  plaintiff/'  does  not  follow  irom.the  premises. 
But  if  such  an  allegation  be  sufficient^  it  can  only^be  so  upon  the 
ground  that  the  legal  intendment  is  that  the  goods  wereJegaUjf 
forfeited.    But  if  that  intendment  is  to  be  made,  then  the  pro^ 
was  deficient  in  this  case,  because  the  best  evidence  of  the  fact 
was  not  adduced ;  namely  an  office  copy  of  the  record  of  con* 
demnation.    The  only  e vidence'gi ven  was.of  a  seizare,  and  sale 
in  fact;  which,  for  aught  appears,  may  have  been  by  wrongs- 
doers  without  any  legal  authority.   In  Wilkins  v.  Despard  the 
legality  of  the  seizure  was  admitted  in  the.  pleadings ;  and  the 
question  of  evidence  never  came  before  the  Court.   Theobjec<> 
tion  therefore  either  applies  inarrest  of  jmdgment,becafise  there 
isnosafBcientavermentthatthegoodswere  forfeited  or  con- 
demned ;  or  it  applies  for  the  purpose  of  entering  a  nonsuit,  on 
the  ground  that  the  declaration  was  not  proved. 

Lord  Kenton,  Cb.  J.    When  the  objection  was  first  made,  I 
was  rather  inclined  to  think  that  it  was  well  founded :  but  I  am 

(fl)  AnU,  5  vol.  11^  (»)  12  Oar.  S.  c  18. 

now 


m  cAs^  m  Hu^Y  mm 

1797*    now  satufied  tM  it  ouj^t  not  tp  prevail.    It  is  ^kge 

-'  declaration  thai  the  itefen4uit  engaged  to  pn^^ 

^I^J^    thi|t  ho  did  not,  and  that  (ojt  want  of  it  the  goods  were  c 

&1M0S*   forfeited,  whereby  tbe^  were  wholly  lost  to  the  plaint^ 

therefore  was  an  injury  sqsta^ned  by  the  plaintiff  in  oods 

of  tl|e  defendant's  negligence*    Suppose  there  waa  no  i 

nation  ill  the  CoKrtpf  Exchequer,  the  plaintiff  might 

<K>vered  a  satisfaftiqi^  of  the  defendant  for  this  loas. 

^HHVEST,  J,  ^ni  GnqnEf  J,  declared  themselrei 
sanie  opiniou. 

l4l^iPfHBiicet  J*  Sqflgci^pt  appears  |o  shew  that  th 
W^r^  not  t^l^^n  by  4  wrpqg-^oer,  bqt  tha|  they  w^e  c 
fprfeited  fpr  a  gopd  cans?  pt  forfeiture,  ^nd  tha^they  wej 
by  lost  to  the  plaintiff.  - 

Kule  to  enter  a  nonsui(  4i^ai 

^^)  4Bd  SQ  i»fiUnii  ^a«mf|efw^  nui^e  to  ^firyt  tbt  jo^ppci 


Uiurik9f  Well;  aiid  Another  t^gtrinst  fipie^iiAK* 

f  ■  IHE  plaintiff  sued  out  exeention  against  thed^rfiuiA 
von^'^  ajudgmentreeovered  in  this  cau^e,i|ndtfie  alien 

application  the  defepdant^s  goods  under  a  writ  of  iieri  fiieiaa ;  afkf 
rir^  rau^  ^^  ^  extent  issued  at  the  suit  of  the  Cro^n  for  a  deb 
for^^^°^  eertain  ditties  of  excise  on  malt.  And  the  pheriff  haTi 
mkii«  a  ruled  by  the  plaintifis  to  return  die  writ, 
^^f  fl.fiL  ^Dmme^g  on  a  former  day  in  this  term  nmred  to  eol 
apoo  Miff,  lime  for  the  dieriff  to  make  his  return,  aogg^i^ng  that  b 
rcoionabi^  'D  ao  doing  wss  to  compel  the  plaintiffs  to  gi  yc  the  sher 
tboHbl'^  damni^,  or  to  go  into  the  Court  of  Exchequer  and  litj 
ffoodf  tell-  question  with  the  Crown,  so  that  the  sheriff,  who  wish 
the  wri't,  ^h^  was  right  might  not  be  compelled  to  take  the  risk 
^*^rad  b  f^^^  of  the  litigation  on  himself.  He  said  the  qu^tioi 
an  ettenft^  considerable  difficulty  on  the  construction  of|he  act  of  tin 
SmTrr''  ^*  ^* ''  ^'*  ^^  which  the  seizure  was  made,  whether  at 
the  mitof  of  the  seixure  (a)  the  iroods  remained  ^  in  the  custod 
for  malt  ^  n^aker."  And  he  cited,  as  authorities  in  support  of  the 
d^u^^  application,  Shaw  v.  Ttntbridge  (6),  where  the  applical 

Gm.  3.  e.  SI.  f.  81.  for  the  pnrpeie  off  Indncinff  the  plaintiff  to  go  into  the  Covrt  of  1 
and  theie  contest  the  qnettion  of  right  with  the  Crown  in  a  more  cligiMe  manner  I 
Court.    [1  Bnit.  838.  4  Bait.  631 .  1  Tftunt.  ISO.]  '^ 

(«)  Yida  M9rk$  ▼.  Dtr^Op  tmU,  4  voL  402.  (»)  8  Bte.  I 
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^  of  ike  purties,  which  the  Court  refufiecl^  saving     1797. 
\y  ioterposed  in  sach  cases  to  protect  and  assist  die  -— ^^^ 
I  he  desired  it,  Semple  v.  ionl  Netchavent  M*    ^l^^ 
«ffe   the  sheriff  haviog  entered  the  defendant's  Picemait. 
ken  possessioii  of  the  goods  therein  under  a  writ 
h  the  goods  were  clakned  under  a  bill  of  sale  by 
Kissession  of  them  at  the  time,  for  Sir  H.  Dmh- 
^rtg^c^»  who  had  been  in  possession  fr^m  the 
Img.      71^^  sheriff  having  aj^o  entered  another 
I  defendant's  and  seized  the  goods  there,  ihej 
I  in  like  manner  by  Mr.  TVtf  rer«a/ under  an  assign. 
of  mortgage.    Both  parties  refused  to  indemnify 
md  vpon  hi^  being  senred  with  a  rule  to  return 
applied  to  the  Conrt  of  King's  Bench,  and  obtain* 
lling  oi|  the  plaintiff  to  shew  cause  why  the  rule 
^the  writ  ihoilld   not  be  discharged,  or  why 
should  J^  be  oblijged  to  indemnify  him    be^ 
tbould  be  retnnied.    This  rule  was  afterwards  en- 
e|r  to  give  Sir  JET.  Daskwood  and  Tattermt  an  op* 
declaring^  if  they  would  undertake  to  try  an  is^ 
a  snibsequent  mle  it  was  ordered  that  upon  the 
of  the  plaintiff  to  indemnify  the  sheriff*  the  ride 
ig  the  rule  to  return  the  writ  should  be  dischar^^edi 
eferred  to  the  Master  to  tax  the  sheriff^  costs 
ilication,  to  be  paid  by  the  plaintiff.    Afterwards, 
de,  the  real  parties  agreed  to  try  an  issue;  buta 
iakittg  place  between  them,  the  sheriff  made  his 
writ  of  fieri  itEusias.    Also  HUl  v.  Uooke^  Eu  26 
•  where  Gibb$  mored  to  enlarge  the  time  for  the 
ung  his  return  to  writs  of ^ri^£t<r/{u,  until  he  wa^ 
and  cited  the  above  cases ;  which  the  Court  ao 
inted  for  a  certain  time. 

ti  former  day,  shewed  cause  against  the  rule  in 
>|itending  that  the  sheriff  was  bound  to  make  a  re- 
eril ;  and  that  thpugh  such  indulgence  had  been 
ne  cases  by  consent  of  the  parties,  at  the  instance 
t,  yet  the  Court  had  no  power  to  impose  such 
aintiffas  that  of  obliging  him  to  indemnify  tfaeshc* 
iscQusent;  and  saying  that  he  was  instructed  in 
to  giTe  such  consent. 

^  Lord 
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1797.        Lord  KsmroK,  Ch.  J.  then  said,  That  it  was  not  n 

-  thesheriflTs  asking  that  the  Court  would  grant  him  tin 

M«M    ^  return  to  a  writ ;  but  there  must  be  some  reasona 

PicKXAv.  suggested.    But  as  it  appeared  to  him  that  that  had  I 

ciently  done  in  the  present  case,  he  thought  the  Cou 

for  the  present,  give  the  sheriff  a  week's  time ;  to 

other  Judges  assented ;  and  it  was  ordered  acoordinj 

At  the  expiration  of  that  time, 

Dauncey  obtained  another  rule  calling  on  theplainti 
cause  why  the  time  should  not  be  further  enlarged ;  si 
application  had  in  the  mean  while  been  made  to  th< 
*  Exchequer  on  behalf  of  the  sheriff.  That  the  practi 
Court  was,  that  upon  the  return  of  an  imjuisition,  an 
rule  is  given  for  any  person  claiming  the  goods  seize 
in  and  prefer  his  claim ;  in  default  of  which,  at  the  < 
of  the  time  the  writ  of  venditioni  exponas  issues:  the 
in  this  casa  expired;  and  the  plaintifls  had  not  ] 
claim :  but  in  favour  of  the  sheriff  that  Court  had 
to  enlarge  the  time  for  the  sheriff  to  make  his  return  1 
ditioni  exponas,  which  had  regularly  issued ;  and 
another  eight-day  rule  in  order  to  enable  the  plainti 
in  their  clainif  and  contest  the  question  of  right 
Crown.  This  method  of  proceeding,  he  observed,  n 
now  opened  ifi  .the  plaintiffs  in  the  Exchequer,  was  le 
ous  and  expensive  than  the  present';  and  therefore  1 
by  granting  this  application,  will  not  put  the  plai 
worse  situation  than  they  would  otheiwise  be  in,  if  i 
were  compelled  to  make  his  return. 

GibbB  now  shewed  cause  against  any  further  enlai^ 
the  time.  That  which  the  plaintiffs  require  is  quite  in 
nary  course  of  justice,  not  as  a  matter  of  favour  bn 
-  The  sheriffhaving  taken  possession  of tbedefendant'sgc 
a  writ  of  fieri  facias  issued  at  the  suit  of  the  plaintiffs, 
claim  thsit  he  may  make  a  return  to  that  writ  as  by 
bound  to  do.  It  is  no  excuse  for  the  sheriff^s  not  doinj 
there  are  other  claimants  of  the  goods;  the  law  thrown 
upon  him  of  deciding  as  well  as  he  can  in  such  cases ;  a 
gal  fees  which  he  is  entitled  to  receive  for  executing  p 
by  the  law  supposed  to  be  an  equivalent  to  him  for  hie 
trouble.  Applications  of  this  sort  are  frequently  made  i 
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ims  between  subject  and  ^ulijectt  and  refased  by 
mless  where  the  plauidflT  consetits.  And  there  is 
r  makini^a  distinction  in  favour  of  the  shcriflVhen 
Liimants  happens  to  be  the  Crown.  If  thU  appli^ 
anted,  there  is  no  reason  why  the  court  should  not 
tay  the  proceedingis,  till  one  or  other  of  tke  parties 
>  indeninify  the  sheriff* 

YONs  Ch.  J,  It  has  been  said  that  if  the  present 
be  successful,  we  shall  establtBh  a  g^^nend  rule 
here  are  contending  parties,  the  Court  w^ill  inter- 
ises  whatever  in  farour  of  the  sheriflT:  bnt  I  desire 
sttnctly  understood  that  we  lay  down  no  such  ge- 
each  cme  must  depend  on  its  own  particular  cir- 

and  here  1  think  there  is  sufficient  reason  to  in- 
interfere.  Then  it  wa&  said  that  the  Court  ought 
the  sheriff,  because  the  law  allows  certain  fees, 
luivalent  to  his  trouble  and  risk ;  but  in  fixing  those 
fislature  did  not  (1  believe)  take  this  risk  into  consi^ 
>r  the  law  does  not  suppose  that  tbere  is  any  risk 
his  kind,  and  in  general  the  sheriff  lias  the  means 
rhimself  of  the  facts  by  the  intervention  of  a  Jury 
id  all  risk.  But  this  is  a  case  in  which  it  may  be 
lecide  whether  the  goods  are  bound  by  the  extenti 
they  are  liable  to  the  plaintiff's  eKecutton ;  and  it 
t  the  Court  of  Exchequer  have  anxiously  endea- 
ut  the  case  into  such  a  situation  that  all  the  parties 
laycomein  and  support  their  respective  claims;  therc- 
that  the  sheriff  ought  not  to  be  put  to  the  difficulty 

of  deciding  in  this  case*  when  there  is  a  shorter 
ed  out  of  detennining  ibe  rights  of  all  the  parties ;  a 
re  will  not  decide  the  right  of  the  Crown,  whereas 
irmination  in  the  Court  of  Exchequer  all  the  parties 
ind.  Without  therefore  laying  down  any  general 
Ilk  we  ought  in  this  ease  to  follow  up  what  we  hav# 
ly  by  allowing  further  time  to  the  sheriff  to  return 


1797, 


WtLS.« 

PieiKAir. 


L  It  is  not  necessary  now  to  determine  that  we  wilt 
8  interfere  and  allow  the  sheriff  time:  but  we  have 
?riffg  in  many  cases  of  this  kind^  and  ought  I  think  to 
inc%  to  the  fh^rtff  in  tbis  case*    Here  is  a  question  of 

sjrent 
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I  797p    great  importance  pecutiarly proper  te  be  decided  m  tlM 

-  quef,  and  that  Court  has  given  all  the  parties  cohceriM 

'  a^ai^t     poFtunity  of  insisting*  on  their  several  rights ;  and  M 

Picm^Air.  slierid^neqtiitto  of  us  is,  that  until  that  question  is  dei 

shall  not  be  obliged  to  return  the  writ.    This  applip 

pears  to  mfe  a  very  reasonable  one. 

T%e  Court  then  gave  the  sheriff  further  tj^me  until  tk 
day  bflhe  llett  term  to  return  the  writ. 

Rule 


vimefdv,        Ratnes  and  Another  rat  tam  ntgmnH  Spi 


T! 


The  same  against  Salomons. 
iHlSSfe  were  actions,  brought  by  the  assignees  o 
Tbe  plain-  "*"  ™P^  '**  ^^^^^  ^^^  names,  in  order  to  recover  the 
lid' in  a  qui  Under  the  ?  Geo.  2.  c.  8.  against  the  defendants,  who ! 
oTtheT^  concerned  with  the  bankrupt  in  stock-jobbing  trai 
vruiid'  *'"^"  '^^^  actions  were  commenced  in  Easter  term,  1796 
his  record,  f^ndauts  appeared  and  pleaded  the  general  issue  in 
b^ok^rJho  ^^^^9  &>^d  notice  of  trial  was  given  for  the  sittings  in  • 
n^gotintcd  mas  term  last,  and  continued  to  the  sittings  after  ter 
bar^nin^fnr  *''^  causcs  tc^thcr  With  another  of  the  same  sort,  sto 
flsed^r'  P^P®^  ^^^  ^^'*  "^^^  other  cause,  which  was  brougl 
civtf  ev  j.  same  plaintiffs  against  a  diffbrent  defendant,  was  called 
fearlrZih'  ^^^^  ^^®  plaintifts  called  the  broker  as  a  witness,  who  h 
j>rtin^  tiated  the  business  between  the  bankrupt  and  all  the 
Ji  ppptttty  ants ;  but  on  his  renismg  to  give  testimony,  because 
"ainetct  -  «wl>ject  himself  to  the  penalties  inflicted  by  the  act  o( 
thh  woA  upon  brokers  acting  in  the  manner  imputed  to  him,  tl 
rk'nrr^.(n^  ^i^fs  wcro  obtigecl  to  submit  to  a  nonsuit  in  that  acti 
annpfi^^  finding  that  they  could  not  establish  their  case  in  thesi 
jiidgmrnt,  without  the  broker's  evidence,  they  withdrew  the 
rB&n^^'*'^  ^^^bereupon  the  defendants,  in  this  term,  moved  for  ji 
for  ml  |jrr»^  ns  in  case  pf  a  nonsuit  for  the  plaintiffs  not  proceedini 

reeding  to  •  *        .  i  •   i       • 

trial  {  ^u    pursuant  to  notice.    Agamst  which 
w  irSH^i'r*'       Erstcine  now  shewed  cause,  stating  the  reason  which 
liability  Id  vented  the  plaintiAs  from  proceeding;  and  saying,  tl 
w^ii'uddflt    f'tJurtwouldsuspendtbejudgmenttillafternextilficAae/i 
JmlTftl'^Ihe  ***^  plaintiffs  would  then  be  enabled  to  proceed  to  trial,  a 

three  succecdiag  tcnm.    [I  EoaU  346.] 
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iltetto give  WiA^ti^&^Ytkt^!tiakW6xAAthen  be  elapsed     1 797. 

lich  ^  progectttibii  dodld  hh  c^bhiiAi^iiced  figninst  him*    -^ 

^HW,Bffi%,ib4iLo!fa^*,  in  sopport  of  the  rule,  said   ^^*^™ 
^as  a  novel  attempt  on  the  part  of  the  plaikitifTs,  and    sricBft« 
1  io  i^peal  the  statate  31  JEKz.  c.  &.  which  requires 
ons  to  be  brought  within  a  limited  time,  and  the  coin 
ictice  of  the  Court  in  preventing  a  yexatious  use  being 
hem  by  keeping  them  suspended  for  a  long  time  over 

of  the  parties.  That  in  order lo  gi^e  the  plaintifTs 
i  from  their  resistance  to  these  motiotis,  the  actioos 
ospended  foramuch  longer  period  than  was  warranted 
:ample. 

Benton,  Ch.  J.    We  ought  not  to  give  extraordinary 
:e  or  encourage  any  improper  delay  in  actions  of  this 

in  this  case  there  has  been  no  improper  delay  on  the 
e  plaintiflb,  and  they  only  ask  for  the  ordinary  indd- 
t  is  granted  in  common  cases,  namely,  that  the  cause 
for  not  preceediug  to  trial  may  be  deemed  a  sufficient 
ty  there  should  not  be  judgment  as  in  case  of  a  nonsuit, 
e  of  the  causes  was  brought  to  triali  but  the  plaintifis 
anse  their  principal  witness  declined  gii'ing  evidence^ 
Duld  subject  himself  to  the  penalties  of  the  art*  And 
requhred  is  that  the  causes  may  not  be  tried  until  this 
f  disability  of  the  witness  is  removed.    It  seems  to  me 

is  abundant  reason  to  put  off  the  trial  of  these  caiisest 
'  next  itficAoe/mcwterm.  But  it  is  suffic  lent  for  the  pre- 
y  that  this  rule  for  judgment  as  in  case  of  a  nonsuit, 
>e  dischargred. 

J.  Although  the  act  of  parliament  on  which  these 
p  brought  is  penal  as  far  as  respects  those  who  infringe 
hly  beneficial  as  far  as  concerns  the  pulbic.  But  even 
is  be  a  penal  action,  in  deciding  this  case  we  must  be 
by  those  rules  that  are  applicable  to  cases  in  general, 
y  cases  a  rule  for  judgment  aa  in  case  of  a  nonsuit  i;^ 
d  on  the  plaintiffs'  assigning  a  good  reason  for  not 
g  to  trial ;  and  in  this  case  there  dots  not  appear  to 
I  any  improper  delay  on  the  part  of  the  plaintiffs. 
RCE,  J.  The  argument  mrged  in  support  of  this  rule 
hew  that  in  penal  actions  we  have  no  discretion  (a)  in 
Rt.  14CM.2.C.17.  enact!  that  wbere  iaoe  to  Joined,  and  ibe  pUm-* 
o  brfBKMch  imeontobe  tried  according  to  the  roursc  and  practice 
,  it  shaU  be  lawful  for  the  judges  of  the  court,  Ac*  upon  motion  to  f^iiw 
meat  Ibr  the  defendant  af  in  case  of  nonsuit,  **  f^{e»  t^r.  said  Judged 
iuMt  cau$§.aiidr$awuikl§i9rm,  nifoir  mipfiirtkcr  timifortht  trial  of 
^'&c.  deteniijnmj 

■    4 
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17d7.     deteiminii^  on  such  an  application  as  the  present :  1 
proves  loo  much,  because  the  Courthas  always  exercis( 


^^^i*  <^^^^^  i^  g>^<^tu%  Of  refusing  these  rules  in  penal  ai 
Sficck.  other  actions. 

RulediM 
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* 
Ij^-aeyenth  Year  of  the  Reign  of  George  IU. 


LiES  and  Others  against  Edwards.  ^^^^^^ 

ioii  for  money  had  and  received  was  tried  at  the  wh^re 
rewshwry  aasizes  before  Mr.  J.  Lawrence*  On  the  J*™*'  *^'  ** 
L791  the  defendant  agreed  to  sell  to  the  pTaintitfs  by  each 
ood  growing  at  Tredgodoer  in  Shropskire  at  ll^Gd.  ITj^^i^^ 
dy,  cut;  the  wood  was  to  be  coaled  and  cleared  B^rp^iDeat. 

•         t       -a^   J       ■'  ««».#wv  ^    ■  and  the  de- 

prenuses  by  Mtcnaelmas  1792»  and  the  motiey  was  ffod^knt  by 
1  the  1st  of  JITarcA  1792.  It  also  appeared  that  the  ^I^^^Jj*^^ 
for  the  seller  to  cut  off  the  boughs  and  trunks  and  thit^  pJaimir 
and  for  the  buyer  to  re-cord  it,  after  which  it  be-  cuntracf  ^' 
iperty  of  the  buyer.  The  defendant  cut  sixty  cords,  Jf"^*^  '^J^^'i- 
he  corded,  and  the  plaintiffs  re-corded  hnlf  a  cord  piainfiir 
d  the  rest.    On  the  8th  of  JIfarc*,  1792  the  plaia-  "^^^^ 
defendant  twenty  guineas;  but  the  defendant  neg-  ^^n^y  hnii 
lord  the  rest  of  the  wood,  the  plaintiffi  brought  ed,  re(-i>rer 
>  recover  back  the  twenty  guineas,  as  having  been  [j,"'^'^*",f^ 
Dtract  that  had  failed.  ha«  pkid 

rjected  at  the  trial  that  this  action  could  not  bo  ^^^449. 
the  contract  being  still  open,  and  that  the  plain tifis  |^  |[-^*- 
N  should 
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1797.    should  have  brought  a  special  action  on  the  case  for 

* formance  of  the  contract,  on  the  principle  established  i 

m^'oStn  r.Dawn^Daug.^;Paw€rv.WeU$,Cmop.SlS;a:i 

^f><»<     V.  Bartku  onie^  1  pol.  133.    That  the  plaintiffs  couls 

abandon  the  c6ntract  altogether,  as  they  had  acted 

But  the  learned  judge  was  of  opinion  that,  as  it  wai 

the  fault  and  negligence  of  the  defendant,  that  the 

which  was  entire  was  not  carried  into  execution,  the 

'  were  at  liberty  to  consider  the  contract  at  an  end  an 

back  the  money  that  they  had  paid,  the  considerati* 

failed^    t'hat  whathad  .been  done Jby  the  plainla&  ou 

•  considered  as  an  execution  of  the  contract  in  part,  i 

that  they  had  done  was  merely  to  measure  the  wo< 

cord  a  very  small  part  of  it.    The  plaintiffs  obtained 

to  set  aside  which)  ai|d  to  ent^r  a^  uonspi^.a  motion 

made  by 

Wigleg  on  the  above  ground :  but 
J!ke  Camri^teie  cloirJy  of  opinjop.tl^  th^  diri^ct^ 
at  the  trial  were  right. 

tord-KBifiuH,  Gh.  J»  said,  this  was  an  entwpaeen^ 

n  Cam  '    ^  ^7  ^^^  defendant's  default  the  plaintiffs  could  n< 

5S.]      *    what  they  ha4up4frttiIq;i|.todo^t)iey.h§|ii^i%l|jt^ 

to  the  whole  contract  and  recover  back  the  money 

had  paid  ufid^r  it;  th^jr  w^re  not  bound  tp.t(Jc|^  a,  | 

wood  only. 


StUurdag^ 
MagSiJL 

Xp  asmipp- 


JoHN  HxRST^  Admioiairator  rfe  boms  mm,  c 
Hirst  agaiwl  Smith. 

rE^BSwas  an  action  upon  proniises.  Tl^ere  was 
pit  brovglTt  counts  on  several  pr^p^issory  notes  given  by  tl 

by  an  al*  ant  tp  JanneM  Hirstijfk  1774,  and  on  the  common  mon 
^^^Vmi  ^^  which  the  prpmisjes  were  stated  to  have  been  mad< 
ih^  promiM  testaf^  j  and  another  set  in  which  the  promises'  were 
tobRT^  ^  have  been  made  tq  Jo/bi  Bifst^  th^  fifst  administratoi 
J;njlc"fit  ^^^»  ^^  ^^^  *P  ^  plaintiff  thf5  administrator  de  6< 
•drnwUtra-  In  consequence  of  a  plea  of  thp  statute  of  Limitad^M 
^^^*  s^t  of  <iOunts  was  laid,  oujt  of  the  qu^s^ion,  but  a  vi 

given  for  di(^  plaintiff  on  th$  ii^maii^ing  counts* 
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iow  inoved  in  arrest  of  jud^ent,  because  no  pro-  1 797, 

1  to  have  been  made  to  the  plaintifl;  but  to  (he  -"    — ^ 

nistrator,  between  whom*  and  the  plaintiff  there  f^*^ 

ity.    He  admitted  that  a  promise  in  faet  made  to  shitv. 

iinistrator^  would  have  taken  the  case  out  of  the  ^^'^^^'v^  ^*"' 

nitatious  so  as  to  have  supported  a  count  stating  ^//  i  -^  - 
to  the  plaintifl^  because  the  intestate's  estate  was 

1  the  ftstadfliinistrator ;  but  he  contended ihat  in  <    \     » 
le  tfae^ laintiff  lo  recover,^  it  should  appear  on  the 
lie  promise  was  eithor  made  to  thto  intestate  or  to 

roN,  Oh»  J;  It  is  adnutted  that  if  the  pranises  had 
lave  been  made  to  the  plaintiff,  a  promise  to  the 
istratorw«uldhav:esupp6rtedthedeclaration:  but 
B»on  why  the  plaintiff  should  be  obliged  to  state  a 
»  record;  here  the  declaration  seems  adapted  to 
be  case,  and  I  am  not  aware  of  any  technioal  rnla 
ews  the  dedaration  to  be  bad.  The  defendant's 
»  on  this  broad  foundation  that  there  is  noprivity 
brmer  administrator  and  the  plaintiff,the  adminis^ 
9  nam:  but  that  proposition  certainly  is  not  tnie 
Suppose  the  former  administrator  had  etaterad 
ment^or  the  sale  of  the  l^aae  of  a  diattd  interest 
the  intestate^  and  had  died ibef(»e  the  agreement 
d,  the  administrator  de  himu  nonostands  in  such 
ite  that  hie  would  be  compelled  to  carry  thatagree- 
mention. 

J.  Ab  it  is  alleged  that  the  promise  wu»  made 
from  whom  the  plaintiff  deduces  his  title,  and  be^ 
and  the  plaintiff  there  is  a  privity'of  estate  in  law, 
le  as  if  it  had  been  stated  that  the  promise  was 
plaintiff  himself,  because  the  law  recognizes  the 

mt,  Hole  refused* 


N3 


Ig4  CASES  in  EASTER  TERM 

1797. 


SMtnUy,  Maddock  qui  tam  againat  Sir  B.  Hammb 
"•i^  .  Others. 

The  offence  ^H^HIS  was  an  action  on  the  statute  (a)  for  usury,  i 
of  uwry  u     M..  the  facta  were  stated  to  be  these.  On  the  14th  A 

not  COB** 

pi^te  nntti  one  HovUand  curried  a  promitsory  note,  in  respect  of  v 
huattoai.  ^SQry  WHS  assigned,  to  tbe  defendanti  who  were  be 
ly  received  Taunton,  to  be  disconnted.  The  note  was  made  by  J 
of  iotemt  for  1000/.  on  the  said  14th  May^  payable  four  months  t 
wUloMy'i  *^  ^^^  William  Yea  or  order,  and  indexed  by  him. 
worth.  fendanU  paid  Haviland  188/.  6».  8d.  in  cash,  3001 
•  p^miT'^  ^^^  charged  16/.  13«.  id.  for  the  discount,  and  paii 
iorynotebe  mainjnir  500/.  by  a  draft  on  thfeir  bankers  in  London 

Sivenfor  T  /^         .   i  f«i  i 

lepaymeat  sevei^  qays  after  sight.  The  usury  was  slated  to  cone 
l«t  with  <^ul^i>8r  ^^^  last-mentiotted  draft  as  cash,  ipstead  of  d 
warions  in-  so  much  from  the  discount  as  the  draft  had  to  run  bef 
the  note  csLtne  payable.  But  the  point  on  which  the  case  tui 
^^^^^  this ;  the  note  for  1000/.  on  which  the  discount  was  I 
and  another  came  payable  on  the  17th  September^  on  which  day  J 
tuM  foHci  discharged  it  by  giving  another  note  for  2S00L  which 
theofence  the  suQi  due  upon  the  §ist  note  and  ^  also  a  further 
Dot'tbereby  which  he  received  from  the  defendants ;  and  the  sec 
nor'totiiir''  ^  ^^^^  outstanding  and  unsatisfied.  Buller  J.  was  of  c 
pcnUty  in-  the  trialal  the  last  Taukion  assises  that  the  offence  chs 
the^ttr^  not  complete  t  for  that  in  order  to  constitute  usury  tl 
note  be  be  au  usurious  taking,  either  of  money  or  money's 
[iB^PiftS  well  as  an  usurious  contract;  whereas  nothing  had  b< 
iMar.S4«.]  j^y  ^^  defendants  except  Haoiland^s  note,  which  a 
only  gave  them  a  right  of  action,  and  perhaps  might, 
paid.    He  therefore  nonsuited  the  plaintiff. 

Gihh$  now  moved  to  set  aside  the  nonsuit,  1st,  Becaus 
for  2900/.  was  taken  fit  payment  for  that  of  1000/.  on  n 
.  usury  is  assigned,  and  which  was  thereupon  cancelled, 
understood  between  the  parties  at  the  time,  and  ther 
transaction  is  the  same  as  if  the  first  note  had  been  pal 
and  then  the  whole  sum  had  been  advanced  bythedefei 
the  second  note.  2dly,The  excess  of  interest  was  receive 
defendants  at  the  time  of  discounting  the  first  bill ;  and 

(a)  lS^ii.i<.2.c.l6. 
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>  be  retained  by  the  lender  or  paid  by  the  borrow-    1797. 
e  thing :  the  formality  of  its  actuaHy  passing  from 


another,  cannot  vriry  the  case.  Lhyd  q.  t.  v.  Wil^  *tf^^* 
in  point  to  shew  that  the  usury  is  complete  at  Hammeit. 
iking  the  usurious  interest,  although  the  principal  ^ 


TON,  Ch«  J.  The  objection  here  is,  that  nothing 
nved  by  the  defendants  either  for  interest  or  prin- 
;  a  paper  security,  which  till  it  has  been  paid,  is  no 
itever,  and  may  ultimately  turn  out  to  be  worth  no- 
plaintiff  says  that  it  was  given  for  the  first  note. 
Ten  on  an  usurious  contract :  if  so,  the  second  note 

But  the  plaintiff  cannot  be  permitted  to  contend 
liat  it  is  good  because  g^Tcn  in  payment  of  the  first 
I  because  that  first  note  for  which  it  was  g^Ton  in 
IS  bad.  It  is  true  that  a  payment  either  in  money 
'ortby  would  be  sufficient :  and  it  shall  not  be  per* 
Mirty  who  has  knowingly  receiTed  any  thing,  a» 
>ply  it  afterwards  to  another  account  as  he  finds  it 

But  here  the  defendants  haTe  not  receiTed  any 
lerefore  I  am  of  opinion  that  the  direction  of  die 
re  at  the  trial,  was  right.  If  indeed  the  note  in  this 
A  paid,  it  would  have  fallen  within  the  principle  of 
lUh  Bankers'  case  (b)f  which  I  held  to  be  usury. 

has,  I  know,  been  questioned  by  mercantile  men ; 
the  <H)nsideration  which  I  haTe  been  able  to  giTe 
I  still  think  that  it  was  rightly  decided, 
xm.  Rule  refused. 

(b)  Mattkem q.t.T.  QHJUlu  mod  otben,  Ptakt't  NUPri.  Cm.800. 


E  on  the  Demise  of  Taysum  against  Pope. 

had  been  obtained,  calling  on  the  plaintiff  to  shew 
why  the  proceedings  in  this  ejectment,  which  was 
the  mortgagee  against  the  mortgagor,  should  not 
1  payment  of  principal,  interest  and  costs, 
bo  now  shewed  cause  againt  the  rule,  produced  an 
nrbich  it  was  stated  that  in  1792  the  defendant  by  an 

I  the  latter  paytof  principal,  loterest  and  cotts,  if  the  latter  has 
iijr  of  redemption  to  the  mortgagee. 

agreement 


MajfBtlu 

The  Cmirt 
wiUo«t 
stay  the 
procet^* 
ingt  io  an 
^ectBu;xit 
brooglit  b  J 
amofiffi-' 
ireeagainft 
agreed  to 
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1797.    iigre^meiitanderiieal  in  consideratfon  of  a  ceitainfimn 

V  to  coDrey  Ae  premises  to  die  mortgagee  absokitely,  an 

^denT"  ■""*  of  money  doe  from  the  mortgagor  to  the  iiiortgage« 

^^Ih^  be  deducted  outof  the  purchase  money  so  to  be  paid ;  i 

Pors.    seTeral  applications  bad  been  stnce  made  to  the  raorrs 

complete  the  purchase,  which  he  had  refused^ — ^He  tl 

tended  that  under  the  proviso  in  the  stat.  7  Geo.  2,  e.  80 

the  mor^agor  had  no  right  to  Ae  benefit  of  the  statut 

Lanef  in  support  of  the  rule,  admitted  the  agreeme 

in  1792,  but  contended  that  such  an  agreement  to  con 

not  ^thin  the  proviso  of  the  act* 

Lord^KsNYON,  Ch.  J.  The  mortgagor 'has  now  no 
redeem ;  a  court  of  equity  would  decree  him  to  com[ 
agreement  made  in  1792.  This  is  an  application  agi 
justice  of  the  ease;  and  if  we  were  to  listen  to  it,  and 
ukortgBgee  of  bis  legal  title,  it  mig% t1et  in  a-  posterior  € 
right  to  the  prejudice  of  the  mortgagee  Aough  he  shot 
after  obtain  n  decree  for  the  performance  of  hisagrei 
17BB, 

Rule  dischai 

(a)  Which  enacti  that  tb«  act  ihall  not  extend  to  any  case  when 
againt  whom  iheredempttoo  h  prated  ibatl  Insist  either  that  the  iiart 
radeaypllmi  has  .Bot«  pight.  to  rodccm,  or  ^hal  thepremiscs  are  ckan 
other  suau^&e.  nor  to  any  case  where  the  right  of  redemptioo  in  any  < 
than  ha  coatMveNador  qacvtioaed  by  ofbef^eeii'diirereat  defendaatf 
cause  orsttit«&c. 

(»)  Bat  seeV^iUimer  T.'S/a<y,i  iryfr/80. 

/^^rTt^^  ^/su^-AH-^t^  ^^^^~ r-f 

Ma^stk.      .  ^  Farmer  against  Lego. 

By  SI  0.3.  ^J^mS  was  an  action  on  a  policy  of  insurance  on  **  tl 
c.  64.  t.  ?•  •*-  Dispatch/*  an  ^rfcanship  engaged  in  the  slave  t 
log  th?J^r  and  from  London  to  the  coast  of  uii/rfca,  during  her  st 
i^e  itT  *^****fr^">*'*«°c® *®  fcerportofdischai^e  in  the  West  Indi 
necessary  loss  happened  in  consequence  of  an  insurrection  of  tb 
certwelf  e  ''^^  principal  question  was  whether  the  ship  had  been  m 
u^Sl^  »n*«ma«wrpiescribedbytbe81  Geo. 3.  c.  64.  (a)  the 
lagsL^*  of  which  enacts  « that  it  shall  not  be  lawful  for  any  p 
rlJ^m  **   become  a  master^  or  take  or  bave  the  command  or  charj 

should  be  attested  by  the  owner  or  owners  of  the  ship  or  ships  in  which  the  serric 

(a)  This  was  one  of  the  statates  passed  on  this  subject  f  it  has  been 
tiDued  dowD  by  sereral  acts ff op,  time  to  time ;  and  tfie  i^fei^nce Um 
Pcmfl"^'"i."«^^^^^  of  thesutates,  bai^ea 
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(Vessel  at  the  time  he  shall  dear  (ftitfrom  any  pott  of    1797. 
fnfoTpurcha^gfandcarryiDgftlavesfromthecotot  ' 
ess  sac*h  master  or  person  taking^orhavingthecharge    ^J^H^ 
»f  anysQchship  ot  vessel  shall  have  madeoath,an^     Lioo. 
to  the  collector  or  other  chlefofficeir  of  the  customs, 
bereisuch  ship  or  vssi^el  shall  clear  oat,acerfi/{cafe 
?reipecHi7eolE?neroroi^ner<thathehasaIrea<Iyserved 
ity  during  one  voyage,  or  shall  have  served  as  chieif 
eoii  during  the  whote  of  two  voyages,  or  either  as 
mate  during  three  voyages,  in  purchasing  and  cfus 
fVom  the  coast  q(  Africa;  under  pain  that  such  mas- 
>erson  taking  or  having  the  charge  or  command  of 
p^r  vessel,  and  also  the  owner  or  owners  who  shall 
Y  such  person,  shall  for  every  such  offence  respec- 
ndpay  thesum  ofdOOf/'HiequeStion  was,  whether 
i  therein  required  ought  to  be  attested  by  the  own- 
upon  the  voyage  insured,  6r  by  the  owner  or  own- 
«  during  their  respective  voyages  out  of  which  the 
arose?  In  the  present  instance  the  captainhad  made 
ad  been  two  voyages  as  chief  mate  in  the  sbip  Salty 
he  slave  trade^andtfae  present  plaintiff  (the  owner 
e  insured)  had  certified  that  that  was  true  to  the 
lowledge  and  belief.    And  Lord  Kenyan^  being  of 
B  trial  that  such  certificate  dii  not  answer  the  re- 
^^statute,  nonsuited  die  pWinti£    In  the  last  term 
sgrantedfor  setting  aside  th^  nonsuit  on  theground 
hruction  of  the  act  of  parliament ;  against  which 
Latr,  and  GileSf  liow  shewed  cause.    Though  the 
nrely  worded,  yet  if  theintention  of  the  Legislature 
to,  it  will  furnish  a  clue  to  the  proper  construction  of 
Ltion  was  to  compel  the  owners  of  vessels  employed 
to  select  judicious  and  skilful  commanders,  persons 
character,  as  the  most  effectual  method  of  securing 
proper  care  and  attention  during  their  passage  to  the 
.    For  which  purpose  the  oath  of  the  captain  is  in 
mce  required  to  the  &ct  of  his  Iiaving before  served 
her  of  the  capacities  mentioned  in  a  former  voyage 
fiut  as  he  was  interested  in  giving  himself  this 
[i,the  Legislature  reqUireda(iiirthei<sanctidn,nameiy» 
ioui  otihe  req^eetive  owner  orownev;  which  does  not 
e  attestation  that  such  an  oath  was  taken,  but  that  the 

party 
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1797.    party  atlestitig  bears  witness  of  the  facts  sworn  to.    Noi 
■  be  constraed  to  mean  the  owner  of  the  intended  voyage, 

^JlgS^  sanction  carries  the  security  no  furtherthan,  nor  indeed 
J^saa.  the  captain's  oath:  because  such  owner  must  take  the&x 
the  captain's  representation;  and  he  is  a9  much  interest! 
testing  as  the  captain  is  in  making  the  oath,  since  he 
is  liable  to  a  penalty  of  500/.  as  well  as  the  captain  fori 
proper  certificate;  but  no  penalty  attaches  upon  a  &lse 
tion.  Neither  can  it  be  supposed  that  the  Legislature 
purpose  which  has  been  stated,  should  require  the  attei 
a  fact  from  a  person  who  must  be  ignorant  of  it  rather  tl 
one  to  whom  it  must  be  known.  The  reason  of  the  thii 
that  they  must  have  intended  that  the  certificate  shou 
tested  by  the  former  owner,  because  it  was  intended  to 
certificate  of  character  from  the  captain's  last  place,  n 
.  Legislature  n^ight  reasonably  sqppose  woqid  not  be  give 
Iield  withontjustcause^  Butsuch  a  sanction  from  a  presc 
would  be  superfluous;  because  the  very  act  of  appointii 
tain  tp  th^  commaiid  of  a  ship  implies  the  good  opini 
owner  so  appointing,  This  construction  is  also  support! 
words  of  the  clause ;  for  in  ^ny  other  sense  the  word  *^e 
(viz.  <<  respective  owner  or  owners")  would  be  absard  t 
.  plicable.  |t  is  a  distribute  word,^  and  cannot  be  appli 
antecedent  **  ship  or  vessel"  in  the  singular  number 
mean  therefore  the  *<  respective  owner  or  owners"»c(arrtji 
mer  voyages  which  thecaptainisrequirediohavqi^erftm 
der  to  give  him  a  qualificaiion  (a);  during  one  such  vo 
captain,  ortwov6yagesaschiefmateprsurgeon,orthre< 
as  chief  or  any  other  mate.  In  this  sense  the  word  r 
was  necessary  and  importanCanc|  could  not  with  propr 
been  omitted;  but  in  the  sense  contended  for  by  the  pit 
Legislature,  instead  of saying^^respecf  tueowners,"&c^w< 
said  the  owner,  &c.  ihereqff  referring  to  the  owner  of  tl 
clearing  out.  And  this  is  still  more  evident  from  the  w( 
the  latter  part  of  the  clause,  which  attaches  the  forfeitur 
mBBteTandal9ooniheoumerorowner$whoihaUhirehii 
ing  so  qualified.  If  the  same  owner  or  owners  were  ther 
ed  as  in  the  former  part  of  the  clause,  the  word  tut 

(a)  It  ii  obMnrable  that  io  m  former  stat.  99  Q§o.  S,  c.  66.  t.8.  tkb 
In  ezprem  terms,  •*  a  certtflcate  attested  by  the  respectWe  owner  or  o 
SeoD,  chief  or  other  nate  of  the  vaiel  or  jemU  in  wMcA  ka  tkmU  kms 
yojff^  or  Poya^es"  &Cr 
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appliedtothemaswenastothemagterj  to  which  latter 
pplied.  Tke  omissioiMnarks^Uie  difitinctjoii  gtrongly* 
iditional  words  ^  who  shall  hire  him'Vould  be  nu«^to- 
ipplied  to  a  different  description  of  oh  ners  fruoi  those 
;ed:  whereas  all  the  words  in  the  clause  are  necessary 
ndanfs  construction.  An  inconvenience  m^ty  be  sug- 
tinst  this,  that  in  case  of  the  death  of  the  former  owner, 
Bt  refusal  to  certify,the  captain  will  be  without  remedy. 
^lature  did  not  suppose  that  the  cert ifi  cate  would  be 
rithheld ;  and  at  least  it  was  less  likely  to  be  no  by  the 
ner  whose  interesthadceased,thantoIie  improvtdently 
|r  the  present  owner  who  has  a  direct  interest  In  graut- 
d  as  to  the  case  of  death,  it  will  be  ibe  captain's  own 
does  not  procure  a  certificate  from  hit  owner  as  soon 
ms  from  the  voyage;  and  even  in  cage  of  the  owner^^ 
ng  the  voyage,  there  must  besomeotherperson  tosuc- 
e  property  who  wUI  be  able  to  give  a  certificate  at  the 
B  captain*s  return.  Perhaps  also,  if  it  were  shewn  to 
ble  for  the  captain  to  have  obtained  a  cert  ilicate,  with- 
fault  on  his  part,  that  would  bean  answer  to  an  action 
nalty  upon  the  maxim  lex  non  cogit  ad  impo&siMliiu 
',Gt&&#,and  Lent^amlrd*  The  construction  contended 
defendant  will  work  manifest  injus^tice  and  incon- 
and  though  the  words  might  warrant  such  a  con- 
yet  if  they  will  also  warrant  another  which  is  more 
\  to  justice  and  copvenience,  the  Court  wilt  of  course 
latter.  Now  if  the  certificate  is  to  be  attested  by  the 
net  it  might  happen  that  without  any  default  of  the 
may  not  be  able  to  obtain  it,  and  thereby  be  deprived 
ms  of  pursuing  his  occupation.  The  former  owner  may 
a  certificate  can  be  conveniently  obtained  from  him 
onclusion  of  the  voyage,  or  he  may  be  abroad  and 
B^ive  one.  These  inconveniences  cannot  happen  ac« 
I  the  other  construction ;  for  a  captain  would  not  of 
jage  with  any  owner  who  could  not  attest  the  oath* 
xe  is  no  power  given  by  the  act  to  compel  the  former 
rant  a  certificate,  however  unjustly  witblield;  and  the 
oluntary,  no  remedy  lies  for  the  non-perfonnance  of  it. 
meaning  of  the  statute;  the  general  purpose  of  the 
■e  may  be  attained  as  well  by  the  one  construction 
er.    The  priucipal  object  was  to  have  the  captain's 

•ath; 
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1797.    Mth;  ^fli^  utt^sHltfofi  of  ^iA^  de»criptton  oTxnriieri 
■■'  liediotidaiy.    There'iii  iio  parttctiiar  form  erf  tiertificat 

*j22?  "^y  Ate  act;  ttttdlbertffor^^fifrfmtts  to  attestathm  by 

%3r*^1ii<ih  ^*itb  %edbtife.  The  teage  srace  fte  (ilissiii 

ilife  Vbftn^iOfWli^  briy  -(tiy.  The  ««*t8terfte teqdS 
-t^mfieEite  M  t^araaii^arl^yhdiled,  W  ddb^tnere 
tsaptain^  Iftttih^  1:^1*011^  fc^flYfeel  Iti  ttticor  otJier  rfthi 
ItMMotmcl;  l^faf (fh  ttffty  l)%  f^<]^«1i  tts  w^l  tb  i^e  <^ 
titih  <tf  dWfler  as  tb  thfe  trthfer.  Betfdes,  thfe  gtattft 
litatKfddti  <#%% ^drda  ctf* Ae  uSikmein  fti  fatt)ur  olf  tl 
Vbrflre  iptrbrda'^t^^cAfofebtniet  dro#neiiB''ea'niontjr 
%titl5asrdcftft»nttiii^ly,</f  ^tee)l  ^MpvrvesBdnnnhtttUlem 
1»  trbdifhi^cike  iti  Arfe  ^c^dift^  'p»it  ^  th^  daaae  tb 
taittr^<Vn  land  fl^en '^'f^sjf^ec^tvfe^ 
tfk^  o/f  tTO  is>6iv#ral  Irfitpa  cfttj^ag'ibd  in  ni^  •^friMfi  tfad 
'Aiet«gtibtibtiti<)fiAibatttef(A*.    tfVmytAhterrownel 

Intrauea^wOuia  uayB  ueen  vaiu  r^^ 

i^tf^, «  NfTOf  da  to  that  e8^<».  Bat  ft  #6uM  be  1 
iniiM  thtijUfe  Wdtftsbytbni^ti'iftiliom  Ih  ^  daa^e  whteh  i 
ndty  d'alM)lf.  IteaidtesythiBactte^inftl^ttr^ti/ftr^i^tb 
trl^ch  teqidfii}ti<m  loay  ^asHy  b^  tomplied  wAh  accoi 
*{ylaint!flr*8  'C!dli8tractioni  Decanaie  in  all  iifttani^bs  it  M 
uiy  ffa^  |>tt^6nt  owii^:  btft  it  tr'otrld  be  fahposaibfe 
sotnfe  cases  according  to  the  defetidatit^s  cbttstmctioi 
th6  quattficatknti  arises  from  having^  performed  ty 
foYm^  voyages;,  in  which  case  it  would  be  ne'cessar 
eertificatb  fhmi  each  t>f  the  owners  during  the  sever 
and  ih^r^fore  onte  ciertidcate,  which  is  all  that  the  ai 
would  not  tfatm  answer  thte  purpose  of  the  statute. 

Lord  l^i£NYt)t^»  Ch.  J.  it  is  not  peculiarto  this  a< 
meat  that  it  has  not  pVo  vided  for  erery  case  that  mig 
Occur.  Notwithstanding  all  the  care  and  anxiety  of  I 
wbo  frame  iiets  of  parliament  to  guard  against  ever 
frequently  turns  out  that  certain  cases  Were  not  fqres 
seems  tobb  the  case  in  the  prt^ent  act  with  respect  to  \ 


(a)  In  the  last  term  the  Court  directed  iok  inquiry  into  the  pmctic 
t\mxL\3^  And  ttfttf  ^ti»aoiF  itatftd  lA  the  tMUr  to  be  the  nrnflt  of  Uiat  iAq 
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1 797.  mifichievoiw  and  imiMrondent  manner  of  carrying  the 
the  Wesi  Indies:  it  was  intended  that  the  slaves  shouk 
much  indulgence  as  their  situation  would  permit,  an< 
puqiose  it  was,  amongst  other  thingfs,  enacted  that 
tain  of  every  slave  ship  should  have  a  certain  qualifical 
ed  by  his  experijence  in  the  trade»  of  which  the  cap 
make  oath,  and  which  oath  is  to  be  corroborated  by 
tificate  of  the  ownenu  Now  who  can  certify  but  tl 
ar€  supposed  to  be  cognizant  of  the  fact  to  be  certifi 
who  are  thofte  ))^t  the  owners  of  the  ships  in  which  th 
has  performed  thf  servicesoi^t  of  which  the  qualificatic 
It  U  therefore  a  more  rational  construction  of  this  act 
nmnt  that  the  owners  of  the  respective  ships  in  which 
tain  has  gained  this  qualifi^tion,  should  certify  that 
served  than  that  the  owners  of  the  ship  in  which  he  ii 
be  engaged  should  certify  a  fact,  the  truth  of  which 
not  know.  With  regard  to  the  supposed  refusal  of  tl 
owners  to  certify ;  most  probably  they  will  in  all  cas 
unless  there  be  some  real  oI]gection  to  the  captai 
there  be  such  an  objection,  he  has  no.  reason  to  eomi 
GaosEf  J.  In  considering  this  question  great  doubti 
curred  in  my  mind.  We  must  decide  according  to  the 
of  the  Legislature  which  is  to  be  collected  from  th< 
object  of  the  act  and  from  the  particular  words  used  i 
object  of  it  was  the  benefit  and  melioration  of  thesituai 
slavee,  as  well  as  the  benefit  of  the  owners  of  the  sh 
There  are  different  regulations  in  the  act  as  applied  to  i 
the  masters,  and  the  owners.  For  the  benefit  of  the  a 
the  owners  it  requires  that  the  captain  shall  be  apersoi 
rietite  in  the  trade ;  th^t  he  shall  have  either  served 
age  m  captaioi  two  voyages  as  surgeon,  or  three  as  d 
and  the  act  says  that  die  voyage  shall  not  be  undertat 
the  captain  shall  make  oath  of  that  fact,  and  unless  a  < 
he  obtained  attested  by  the  respective  owner  or  ow 
strict  grammatical  construction  this  certificate  must  be 
the  owner  of  the  Men  shipf  for  that  is  the  only  ship  that 
before  mentioned  in  that  claus«*:  but  it  is  absurd  to  re 
certificate  of  a  person  who  cannot  know  the  truth  of  a 
that  which  he  certifies.  But  in  order  to  make  the  clan 
gibfe,  I  transpose  the  words  thus  *'  unless  such  master, 
have  made  oath  that  he  has  already  served  in  such 
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voyage^or  shall  have  seiredas  cbiefmate  or  surgeon  1797* 
whole  of  two  voyages,  or  either  as  chief  or  other 
g  three  voyages,  and  delivered  in  to  the  collector  a 
ittested  by  the  respective  owner  or  own^re*';  then  the 
msistent  with  the  argument  used  on  behalf  of  the  de* 
1  the  word**respective"  may  be  applied  tothe  owners 
rent  ships  in  which  the  captain  has  served.  This  is 
ction  which  I  conceive  will  best  effect thepurposesof 
iture,  and  will  be  most  conducive  to  the  benefit  of 
and  the  slaves.  And  this  is  strengthened  by  eonsi* 
,  if  the  Legislature  had  intended  that  the  owner  of 
which  the  captain  was  about  to  be  employed  should 
would  not  have  inserted  the  word  Respective.''  On 
bereforey  though  this  case  is  not  free  fVom  doubt,  I 
liis  is  the  true  construction  of  this  act  of  parliament. 
CE,  J.  My  opinion  has  fluctuated  during  the  course 
ment.  The  clause  onwhich  the  question  arises  is  very 
ydrawn.  The  argument  ^  to  the  hardship  of  thecase 
v^eight  with  me ;  the  act  is  to  receive  the  same  ^on- 
>w  as  if  the  question  had  arisen  soonafter  the  passing  ' 
and  no  prudence  on  the  part  of  the  master,  could 
edagainst  theincon  veuience  that  hasbeenpointed  out 
er  of  the  ship  dying  before  the  certificate  could  be 
but  howeiver  we  might  wish  to  provide  for  every 
iatmayoccur,we  arebound  toput  that  construction  on 
t  the  Legislature  intended.  And  on  the  whole  I  am  of 
it  the  construction  that  the  Court  has  put  on  this  act 
one.  No  satisfactory  answer  has  been  given  to  the 
B  observationontheword'^espective.''  Forthoughthis 
I  regulation  of  the  slave  ships,the  word  ^'ships' -  in  the 
iber  is  notused  in  theprior  part  of  thisdause;  if  it  had 
the  word  **  respective'*  might  have  been  referred  to  . 
\ :  but  the  word  *<  ship"  is  there  inserted,  and  to  that 
e"  is  inapplicable ;  but  if  the  word  ^  respective"  be 
ihe  ownert  of  the  different  ships  in  which  the  captain 
served,  then  it  has  an  appropriate  meaning.  Some 
wever  wasmade  by  the  plaintifi^'s  counselonthewords 
ite"in  the  singiilamumben  but  thatmustbe  takenwith 
toeverypart  of  the  section;  foraU  the  three  attestations 
nay  form  but  one  certificate  of  the  captain's  having 
ee  vOyages,in  th<3casewherethose  threeattestations  are 

necessary 
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1T9T*  rmmmgy^  V^%  with  regard  to  the  penalty :  if  the  pla 
opoilnMlipii were  te^ prevail  the  penaky  couhl  never berc 
^iifffK  the  owttee  who  was  about  to  employ  the  captain  wi 

i7aa(»».  Qonniegjve  him  a  certificaite  in  order  to  protect  himaelf  fr 
pMaby  of  the  act,  and  snch  a  certificate  would  be  no  adc 
t«el  of  the  captain's  qqalificationg ;  whereas  the  ownen 
ships  in  which  the  caplain  has  served  are  not  intfarested 
1^  afidtis  oertifieale,  and  they  have  an  opportunity  of  ki 
the  trttA  of  the  facts  contained  in  the  certificate.  Th 
laMLof  opjaioB  thst  the  nonsuit  ought  not  to  be  set  as 

Rule  discbarj 
GM$^  aftefwsidssttggesting  that  this  was  a  case  of  cc 
aUbB  impocftaoce^  desired  that  the  plaintiff  might  have 
ppdMMty  of  putting  this  question  en  the  record,  and 
agreed  ^m$i  a  special  verdict  should  be  drawn  up  in  an 
a  wxi^  oC  error  might  be  broughL 

May  8ik.  Haxsey  agaimt  Hales,  Bart  and  Anotl 
^;wh6  wai  /k  Ruu  WM  obtained  in  the  last  terany  culling  on  th 
^ftwith're-  "^^  tiff  to  ■hew  cause  why  the  judgment  which  had  b 
mainder  to  teced  Up  should  uot  be  set  aside,  and  the  seourities-jrivc 
i^mainder  c^HTO  SA  aunuity  delivered  up>to  be  cancelled. 
^^^ihtT  Thefacts  of  thecase  were  these;  Sir  J5.  jETatorprior  to  t 
•ons  io  tail,  1.781  was  tenant  for  ninety-nine  yeais^if  he  should  solDn| 
t^'uiroeif  W  umttvjdediuaiety  of  <dsrtain  estates  in  Kent^  remainder 
f"rS?t*"il  ♦'^^  to  support-contingent  remainders,  remainder  to  his  f 
ther  with  Other  sQus  in  tail,remainder tohimself  infee;  and  as  tp  tl 
wn  a'rec^  undivided  moiety  he  was  tenantfor  life,  remainder  to  tni 
TT  ^td  P"^®**^^  contingent  nemainders^remainder  tohis  first  at 
the  ^  to  90ns  in  tail,  remaittdjBr  to  himself  in  fee.  In  1781  Sir  E 
m^tml^l  ^^^  -E?.JSr(Brfe«hi8^  only  sQn(the  otherdefendan^uflTereda 
e«ate, &c.  of  the  first  moiety,  aiul  io  1783  they  suffereda.recover 
shoal/  9ocotid ;  the  uses  of  the  fonner  were  declased  to  be  the  s 
joiptijr  ap.  those  to  whichthat  moiety  was  before  subject;  the  usei 
Joiotiy  second  were  tosucb  person  andpersons  andfiirsucfaestatei 
f^it?ao°d  »P^i^»^<^Ii  trust,  &C.  asSir£.  Hales  md  his  sonjAonld 
appointed  dioed,.&c.jointly  appoint^and  in  default  of  such  appoint 
the  faod^  to  ^^^^  ^^^^^^  upon.such  trusts,  andfor  such  purposes^.as  ti 
S^y^™^  moiety  was  subfeot  to  before  the  recovery.  In  1787/Stf£ 

inittforthe  grantec^HeM  that,  tlib  catt.  £aiiie  witUo  the  exo^tioo  of  ihs  sao 
(Vlia»t  137.  1^  ewt  27^J 
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1797*     it  ciQ^t  to  be  decided  that  this  case  did  not  come  ^ 

*  exception^  because  the  words  of  the  exception  did  not 

^ogiM     '^    ^^^  ^  g^ntee  himself  thought  this  was  not  an 

Halsi,    case,  because  he  enrolled  a  memorial  (though  a  defe 

of  the  deeds. 

*  Lord  Kenton,  CL  J*  When  a  person  affects  to 

whole  of  an  estate  and  his  power  extends  only  to  part, 

may  operate  on  that  part  over  which  he  had  powei 

appears  that  the  grantois  had  no  authority  to  charge  < 

undivided  moieties^  but  the  grantee  of  the  annuity  ie 

with  the  other.    We  are  called  upon  in  this  case  t 

according  to  the  strict  letter  of  the  act  of  parliament  2 

Is  not  the  true  line  of  contructioni  for  Lord  Coke 

hmrei  in  liiera  harei  in  coriice.    We  must  therefore 

what  is  the  fair  meaning  of  the  act ;  I  think  the  obj< 

Legislature  was  to  prevent  persons,  who  had  no  mark 

tates,  making  improvident  bargains  in  granting  annui 

Aej  thought  that  a  person  who  could-  bring  a  real  8< 

market  was  not  subject  to  such  impositions^  and  then 

provided  by  the  last  clause  that  the  act  should  not  < 

any  annuity  secured  by  lands  of  equal  or  greater  ann 

.  whereof  the  grantor  was  seized  in  fee-simple  or  fee-ti 

what  estate  had  the  grantors  of  this  annuity  ¥    Thej 

power  over  the  fee  simple ;  and  it  seems  as  if  Lord 

thought  in  the  case  cited  that  such  a  case  came  withii 

eeption  of  the  act.  The  grantors  had  the  controul  on 

tate ;  they  went  to  market  with  a  good  title,and  were  i 

situation  of  persons  who  are  induced  from  the  imbc 

their  tide  to  grant  an  annuity  to  a  disadvantage,  and 

veyance  which  they  executed  was  competent  to  chargi 

estate.    I  therefore  think  Ihat  this  case  comes  within 

meaning  of  the  exception  in  the  act  of  parliament,  and 

determination  will  not  let  in  any  of  the  inconvenience 

which  the  Legislature  intended  to  guard. 

Per  Curtasi,  Rule  dis( 
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r  HEARJf,  a  son  of  Tliomm  Beam,  and  \m  fa-  Thi;p.iii|ier 
re  removed  by  an  order  of  two  j  ust  ices  ivmwStoke  fanm  of 
ell.  The  Sessions  on  appeal  confirmed  the  order ^  Inlui^^af  ^ 
opinion  of  this  Court  on  the  fol  lowing  case,         '^^  in  the 
Bm  the  pauper's  father  about  twetity-two  years  r»d'?iTed  ' 
fo  farms  of  A.  B.  in  the  parish  of  Stone  Lijne,  the  ^^Jf^li^^'I^^J^^^ 
ly  value  of  35/.  and  the  other  of  the  yearly  value  luity  rent- 
I  the  last  four  months  that  he  occup  ied  tlie  above  ^Ttil"  ™ 
her  with  his  family  dwelt  in  the  fid  join  fnir  pamh  tjarateteoe- 
part  ot  a  house  belongmg  to  a  near  relation  who  of  titeyrar- 
to  live  in  it  rent-free :  the  house  consisted  of  two  ^5^"J^"!f^^^ 
lentSf  one  of  which  the  pauper r  and  his  family  permtnion 
ther  witha  bam,  stable,  and  yard  appurtenant,  wjro^rcot** 
a  there  and  drew  his  com  from  his  farm  at  Stoke  P'f**  ^^^ 
^elL     in  this  separate  tenement  he  continued  (nem,  r«- 
rs  from  his  first  entering  into  it,  but  he  never  "^J*^^ 
lands  in  the  parish  of  FrihcelL     Tlie  separate  *hp  paaper, 
ise  of  the  bam  stable  and  yard  were  oftlie  yearly  tho  duDj^ 
r  thereabouts.    He  never  paid  any  rent  to  his  an**  ro^n>";e 

*  ^  made  hy  htt 

ect  of  them,  but  the  relation  had  all  the  dung  and  cauteihere: 
>y  the  pauper's  cattle,  and  spread  it  upon  bis  own  [hjfpaujfct 
oininc:  parish.  gained  n 

vLockhart  were  to  have  an^iied  m  support  of  tlie  la  a. 
ms ;  but  the  Court  desired  to  bear  the  other  side. 
IJ!f acA:aiteM,against  theord  e  ro  f  Sess  ion  ^cx^  n  t  e  n  d  - 
)rity  o{Rex  v.  Topcropt{a)  and  R.  v.  Ktnfjhton{hy 
^  gain  a  settlement  by  renting  a  tenement  of  iOA 
appear  that  the  party  had  a  right  to  reside  for 
he  parish  where  some  part  of  the  premises  IjVs, 
those  cases  the  party  resided  in  another  parish  iu 
s  house,  to  which  he  had  removed  his  own  furni- 
lie  second  in  his  father-in-Jaw's  house»  where  his 
ervant  lived  with  him ;  but  neither  of  those  res^i- 
Iden  sufficient  to  confer  a  settlement  in  the  parish 
dence  was.  In  like  manner  this  Vt  as  only  a  pcr- 
ationinthis  case,  not  as  a  tenant^  but  merely  out  ol 


f*BiaL%\0. 


O 


(6)  jfner,Evol»4S» 


rcfjard 
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1797.     regard  as  arelation.  The  circamstance  of  the  house  1 

V 1— -  iDto  two  tenements  cannot  wary  the  natare  of  the  o< 

'^*  i^*  jfiLv.CaMtfrtJijr^oji  (a),  where  the  mprtgfagee  in  pos 
Tbeinhabi-  wards  g«ve  the  mortgagor  leave  to  inhabit  his  h< 
fISxw  iLi.  request ,  for  the  purpose  of  over-looking  some  repaii 
en  not  to  be  an  occupation  in  his  own  right.  In  all  ( 
was  laid  down  by  Lord  Kenyan  in  R,  y«  SouihlAm 
must  occupy  in  the  relation  of  tenant  of  the  pre 
ihough  the  Courts  have  been  of  late  years  studio 
that  which  was  forinerly  considered  as  a  tenancy 
tenancy  from  year  to  year,  yet  there  has  been  alw 
cumstances  indicative  of  a  more  permanent  tenure 
found  in  this  case  whereon  such  a  construction  has 
cd.  As  iji  the  case  of  JR.  v.  Fillongley  (c),  where  tl 
peimitted  by  his  brother  to  occupy  a  tenement  ai 
belonging  to  him,  which  land  was  tilled  and  sowi 
per ;  there  the  very  nature  of  such  an  occupation  ] 
idea  that  the  pauper  could  be  turned  out  of  posse 
piriyed  of  his  emblements  without  a  proper  notice 
forms  a  material  distinction  between  the  two  cas 
eontract  can  be  presumed  from  the  nature  of  th< 
aind  the  holding  might  have  been  determined  at  a 
out  any  injustice  to  the  pauper. 
'  Lord  Kenyon,  Ch.  J.  It  is  now  too  late  to  m 
propriety  of  all  the  decisions  that  have  been  made 
meat  laws  since  the  passing  of  the  statute  of  the  1< 
For  even  though  it  should  appear  on  such  inquiry(' 
suggest  is  the  case)  that  the  words  of  that  statute 
some  instances  strained,  yet  as  there  is  a  series  of  c 
on  the  subject,  we  9Ught  not  now  to  depart  frc 
when  the  question  first  arose,  it  had  been  holden  t 
must  have  one  single  tenement  in  the  parish  of  the 
of  10/.,  perhaps  such  a  construction  of  the  act  wo 
len  in  with  the  general  opinion  of  mankind.  He 
long  ago  decided,  that  it  need  not  be  one  undiyi< 
held  under  one  landlord,  nor  all  lying  in  one  pa 
distinct  tenements  held  under  different  landlords 
several  parishes  may  be  joined  together,  and  prov 
together  amount  to  the  annual  value  of  10/.  they 
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I  the  paitj.    And  that  being  once  decided ,  I  tb  ink    1 7g7« 

1  to  this  qaestion«    Het*e  the  pauper's  father,  who  

enements  in  IStone  Lyne,  went  to  the  parisli  of  ^^^^i* 

re  he  ente;*ed  into  part  of  a  house,  formitin^  a  dis-  Theiiiiiabi- 

it  by  itself,  and  belonging  to  his  relation,  where  Fritwkli. 

iitted  to  liye,  but  not  as  has  been  argued  out  of 

s  is  not  like  one  of  the  cases  cited  where  the  pau-* 

1  into  the  house  of  his  son-in-law  as  a  lodger  ;  for 

>  separate  tenements,  thie  whole  of  one  of  which  he 

1  I  am  not  prepared  to  say  that  his  relation  could 

him  out  of  possession  on  a  day's  notice*     And  * 

tated  in  the  case  that  the  pauper  paid  no  rent  in 

sars  that  there  was  an  equivalent ;  there  wa^  a  qitid 

pauper  brought  all  his  dung  and  manure  from  his 

Its,  and  this  relation  had  the  benefit  of  it.  Ak  there* 

a  the  occupation  of  more  than  10^  a  year  in  the 

nme  part  of  it  lay  in  the  parish  otFritwell^  I  am  , 

lat  this  case  was  properly  decided  as  well  hy 

ho  remoTcd  the  pauper  as  by  those  who  con6rm^ 

[>n  hearing  the  appeal.  *  -  , 

J.  The  only  question  here  is,  what  kind  of  occu* 

m  by  the  pauperis  father  ?  It  seems  that  it  may  be 

d  from  the  fkcts  stated,  that  the  parties  were  in  the 

ndlord  and  tenant.    The  former,  having  one  to-> 

than  he  wanted  for  himself,  let  the  other  have  if, 

){  paying  his  rent  in  money,  gave  his  relation  thQ 

le  brought  from  a  farm  in  an  adjoining  parish. 

)f  the  same  opinion. 

,  J.  It  is  stated  in  the  case  that  no  rent  was  paid 

lent  in  Friticell^  from  which  I  understand  meroiy 

y  was  paid  for  rent ;  for  the  manure  seems  to  have 

i  a  compensation  for  the  use  of  the  tenement.  And 

)  no  doubt  but  that  a  landlord  might  recover  on  a 

uiton  such  an  occupation  as  the  present. 

fioth  orders  con  finned. 


02 
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Af<9  iOi/u 


The  King  against  The  Justices  of  Flints: 


An  appeal   f  ■  tttlS  was  a  rul&  calling  on  the  defendants  to  sli 
ofderof  re-  ^'^  *  mandamus  should  not  issue,  commandini 

inovai  may  receive  an  appeal  against  an  order  of  two  justices,  by 
at  the  next  ^rkham  and  his  wife  and  family  were  removed  frooo 
boTooe       *^®  county  of  FKnt^  to  Leek,  in  Staffordshire. 
after  the  The  order  was  dated  on  the  24th  of  5eplemfi«r  last, 

ewted,'"'  cuted  on  Monday  the  3d  of  Oc«o6er  at  four  o'clock  in 
there  be-  qoou  at  Leek^  which  is  at  the  distance  of  fifty-four  u 
■onabie  *  Mold^  where  the  FHniihire  Sessions  were  holden  on 
ti!!wn  the  *®  ^*  ^^  October.  No  appeal  having  been  entere 
execotion  Sessious,  the  jflstices  at  the  January  Sessions  refused 
and'tbe"'^'^  the  appeal,  though  it  was  stated  to  them,  and  now  veril 
next  Ses*  fidavit,  that  the  overseer  of  Mold  who  conveyed  the  j 
make  in-  Leek  could  only  speak  the  Welch  language,  and  that 
•pert^*"  seer  at  Leek  who  received  them  could  not  understand 
the  pao-  near  a  week  elapsed  before  the  parish  otLeek  could 
Mt«  information  respecting  the  settlement  of  the  paupers 
A  sequently  thiit  they  were  not  in  a  situation  to  appeal 

/(Aiii  t^  chaelmaa  Sessions.  On  these  facts  Gaily  obtained  a n 

,^  /r  r  viandamu^  in  the  last  term. 

Leycester^  who  now  shewed  cause  against  it,  produc 
davit  in  answer ;  in  which  it  was  stated  that  the  o 
Mold  when  he  conveyed  the  paupers  to  Zeeft,  took 
with  him  for  the  purpose  of  explaining  the  circumstan 
case,and  who  on  parting  said  ^'hemust  make  the  best  ( 
tionie  to  attend  the  Sessions  at  Mold***  it  was  also  state 
order  of  removal  was  not  executed  before  the  3d  of  C 
account  of  the  resistance  and  threats  of  the  paupei 
these  circumstances  he  contended  that  the  parish  of  Z 
to  have  entered  their  appeal  at  theMfcAoe/mcMSessioii 
ing  to  the  case  of  JR.  v.  The  Justices  of  Herefordshire^  < 
604 ;  there  having  been  a  reasonable  interval  betwee 
cution  of  the  order  and  those  Sessions  in  which  inqv 
have  been  made  relative  to  the  settlement  of  the  pan 
Lord  Kenyon  Ch.  J.  (stopping  Gaily  in  support  of  t 
Weoughtnot  to  decide  hastily  against  the  words  of  an 
liament:  but  some  reasonable  time  ought  to  be  given  to 
Appealing,  to  enable'  them  to  inquire  whether  or  not 
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enter  an  appeal.    Id  this  case  the  order  of  removal     1797. 

made  on  the  24th  otSeptembeTf  was  kept  in  the  oyer-  «——'<— 

tet  until  the  eve  of  the  Sessions,  and  was  then  exe-  ^^^^I]'** 

he  distance  of  more,  than  fifty  miles  from  the  place   The  Jns* 

appeal  was  to  be  lodg^.    And  though  the  Sessions    f17ht» 

m  at  Mold  on  Thursday^  in  general  they  are  holden    *^^^^ 

y,  and  the  overseers  of  Leek  might  fairly  have  con- 

t  the  Sessions  for  Flintshire  would  be  holden  on  the 

day  after  the  order  was  executed.  Under  these  cir- 

8  therefore  I  think  that  the  justices  at  the  following' 

i  January^  ought  to  have  received  this  appeal,  and 

itly  that  this  rule  should  be  made  absolute. 

rtam.  Rule  absolute,  (a) 

*^  T.  JMMtUMof  JFiUtkire^  2  Contti  BUt.  9S%t  M.^.T1»  Ju$Hee$  of 
0,  Domg.  191 1  and  A.  ▼.  2%a  JuUiet  ofE.  SU  of  Yorlukire^  i».  191. 


Chater  against  Beckett.  jrednetd^i^ 

Mag  \Wu 

irst  count  of  this  declaration  stated  that  the  plaintiff  ^      ^  ^^ 
about  and  intended  to  sue  out  a  commission  of  bank-  mSeto  par 
wt  J.  Harris,  who  was  indebted  to  him  in  60Qt,  and  ^^^^^ 
iratory  thereto  he  had  been  put  to  great  expence  in  aIm  to  do 
different  meetings  o(  Harrises  creditors,  but  that  he  |^{j,^^  i, 
hI  not  to  prosecute  such  commission  but  to  proceed  at  ^^^JJ^^ 
3  recovery  of  his  debt;  and  that  he  had  sued  out  a  spe-  FnuMb. 
( ad  satisfaciendum  against  J7arrt«,&c:  whereupon  in  tiffcmot 
tion  that  the  plaintiff  at  the  instance  of  the  defendant  •fparatctbc 
^allfurtherproceedingsagainstlTarrMyand^ouldac-  mch  aeon* 
n  bills  of  exchange  drawn  or  accepted  bythe  defendant  |^^|3j)d. 
in  part,  to  wit,  lOs.  in  the  pound  of  his  said  debt  as  a  1N.R.1S4.] 
n  for  the  whole,the  defendant  undertook  and  promised 
le  plaintiff  such  bills  for  the  same,  and  to  pay  all  the 
which  the  plaintiff  had  been  put  to  in  and  about  the 
ded  commission,  the  Writ^  and  the  meetitigs  of  the 
thatthe  plaintiff  stayed  all  proceedingsagainsLETam* 
ted  such  bills,  &c.  yet  that  the  defendant  had  not  paid 
Kpences  or  any  part  thereof.    The  second  count  was 
the  first,  except  that  it  was  confined  to  the  costs  of 
the  writ ;  and  the  third  count  only  varied  from  it 
^pect,  that  it  only  extended  to  the  costs  of  the 

proceedings 
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1797.    proceedings  in  tbe  intended  commission  of  bs^rupt 

were  also  the  general  counts  for  pioney  paid,  and  £o 

againti  had  and  receiTed. 
BKc&Ert.  At  the  trial  the  plaintiflTs  counsel  stated  this  case; 
plaintiff  who  had  struck  a  docket  ^;ainst  Harrut  was 
not  to  prosecute  the  commission  of  bankrupt,  but  to  si 
law  for  the  recovery  of  his  debt*  and  having  sued  o 
against  him,  some  of  Harrises  creditors  were  anxious  i 
composition  for  thejr  debts  provided  all  of  them  woidd 
it;  and  to  effect  this  scheme  the  plaintiff  called  several  i 
of  Harrises  creditors,  at  the  last  of  which  a  compositic 
in  the  pound  was  proposed,  which  all  the  creditors,  e: 
plaintiff  consented  to  take :  but  as  the  plaintiff  bad  be 
great  expences  in  striking  the  (locket  against  Harris^  i 
a  writ,  and  calling  the  creditors  together,  be  would  not 
take  that  composition  unless  those  expences  were  als 
consequence  of  which  the  defendant  promised  to  pay 
pences  and  to  accept  bills  drawn  by  the  plaintiff  on  fa 
amountof  the  composition.  The  plaintiff  accordingly  d 
cm  the  defendant  to  that  amount,  which  the  latter  accc 
paid ;  but  the  defendant  refusing  to  pay  the  plaintiff's 
amounting  to  30/.  13«.  the  plaintiff  paid  them  to  the 
and  brought  this  action  to  recover  the  same  from  the  c 
on  his  undertaking.  But  this  undertaking  no^  being  ii 
Lord  Kenyan  was  of  opinion  that  the  case  came  n 
statute  of  Frauds(a),and  nonsuited  the  plaintiff  on  hie 
referring  to  the  case  of  Read  v.  Naaht  1  Wils.dO^  I 
was  obtained  in  the  last  term  to  set  a^ide  the  nousuit;  i 
the  case  was  now  called  on,  the  plaintiff's  counsel  said 
/  *  thoi^h  this  were  a  case  within  the  statute  of  Frauds  th 
might  recover  on  the  general  count  for  money  paid  I 
of  the  defendant. 

Mingay  and  Lowes  shewed  cause  against  the  rule 
trial.  The  plaintiff  is  not  entitled  to  recover  either  i 
special  or  general  counts  ;  not  under  the  former,  be 
promise  not  having  been  reduced  to  writing  the  case  fs 
tibe  statute  of  Frauds ;  nor  under  the  latter, because  th 


(a)  By  Stat.  S9  Car.  8.  e.  9.  >.  4.  No  action  shall  be  bron^lit  whorvi 
the  defendaot  upon  any  special  promise  to  atiawer  for  the  debt^d^faal 
rlage  of  another,  unless  the  ai;reenient  upon  Which  Such  action  shall  b 
some  memorandom  or  note  thereof  shall  be  in  wriliof,  &c. 
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to  Jthe  defendant's  use.    Fint ;  in  the  first  conntk     1797. 

this  was  an  undertaking  to  pay  the  debt  of  another;  ' 

t  waa  an  engagement  to  pay  only  a  part  of  jBarm'«  ^"IJi* 

B  also  apromjse to dosomething beyond  payment  of  Baesmw 

lebt,  the  promise  is  equally  void  under  that  a<^  it 

leen  reduced  to  writing.    It  is  immaterial  whether 

I  promise  be  to  pay  the  whole  or  only  apart  of  the  debt 

^  decide  that  a  defendant  shall  not  be  charged  with 

lother  on  a  supposed  parol  promise  to  pay  the  whole 

that  he  may  be  charged  with  a  part  of  the  debt  on 

ise^  would  be  establishing  a  distinction  that  would 

ject  of  the  statute  of  Frauds.  And  if  this  promise  be 

•t  under  the  statute,  as  the  agreement  is  entire,  the 

lot  recover  on  any  part  of  it,  as  was  expressly  deter- 

d  Lexington  v.  Clarke92  Ventr.  223L  This  objection 

ies  to  the  other  two  special  counts  and  also  to  the 

ts.  But  another  answer  may  be  giren  to  the  general 

Qey  paid :  it  was  not  money  paid  to  the  use  of  the 

bo  never  was  liable  to  the  payment  of  these  sumsi 

ie  of  the  plaintiff  himself  who  alone  was  answera« 

JFf5rfejf,insupportoftbemle.  Though  the  original 
ly  10«.  in  the  pound  otHarriis  debt  were  within 
r  Frauds,  yet  as  the  defendmt  afterwards  accepted 
ing,  drawn  on  him  by  the  plaintiff  for  that  composi^ 
9  a  promise  in  writing  su£Bcient  to  take  the  case  ou^ 
e.  But  if  that  were  otherwise,  there  is  no  reason 
ptiff  should  not  recover  on  the  other  part  of  the  de» 
dertaking,  which  alone  is  now  controverted,  for  the 
lytheexpencesofthecommission,  the  meetings,  and 
rrit,  was  not  a  promise  to  pay  the  debt  of  another^ 
I  was  not  liable  to  the  payment  of  any  of  those  ex* 
id  in  Read  v.  Ncuh  (a)  it  was  holden  that  a  promise 
idant,  in  consideration  that  the  plaintiffwould  with«- 
tord  in  an  action  of  assault  against  another  penon,  to 
A  sum  of  money  and  the  costs,  was  not  within  the 
auds.  Williams  v.JLepee,  3  Burr.  188d  and  2  WiU. 
^ven  if  the  plaintiff  cannot  recover'  on  either  of  the 
\tSf  he  may  recover  on  the  general  count  for  money 

(a)  1  FTili.  S05. 

paid 
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1797^     paid  to  tlie  use  of  the  defendftnt    For  if  the  agreement  cai 
■  be  resorted  to  be  cause  it  was  not  reduced  to  writing,  it  mm 

^m^  laid  out  of  the  case:  and  then  the  case  is  simply  this,  the  p 
BioKitT.  tiff  has  paid  a  sum  of  money  for  the  defendant,  and  then 
he  may  reicover  it  back  again  in  an  action  for  money  pa 
the  use  of  the  defendant. 

Lord  Kenyon,  Ch.  J.  When  the  cause  came  on  to  be  tri 

referred  to  the  cade  of  Readv.  ^ii^A^  to  shew  that  this  was  a 

within  the  statute  of  Frauds;  and  though  the  Court  ruled 

that  case  itself  was  not  within  the  statute,  what  was  said  by 

Ch.  J.  Lee  is  decisive  to  shew  that  this  promise  is  void  by  th< 

tute.  That  w^s  an  action  not  founded  on  any  debt  but  for  s 

sault:  and  he  said  ^JbAiMOn  was  not  a  debtor;  the  cause  ws 

tried;  he  did  not  appear  to  be  guilty  of  any  default  or  miscar 

there  might  have  been  a  verdict  for  him  if  the  cause  had 

tried;  he  never  was  liable  to  the  particular  ^ebt  damagesoi 

Whereas  in  this  case  Harris  was  indebted  to  the  plaintif 

the  defendant  undertook  to  pay  part  of  that  debt  and  to  pa 

tain  other  expences.  The  promise  therefore  was  certainly 

in  piprt  by  the  statufe;  and  the  agreement beingentire, the 

tiff  cannot  now  separate  it  and  recover  on  one  part  of  the  < 

kneiit,  the  other  being  void.  And  if  that  agreement  be  void, 

is  an  end  of  the  case;  forwherothere  is  an  express  promise 

ther  promise  cannot  be  implied.  I  lament  extremely  that  e 

tions  were  ever  introduced  in  construing  the  statute  of  Fi 

it  is  a  very  beneficial  statute,  and  if  the  Courts  had  a 

abided  by  the  strict  letter  of  the  act  it  would  have  prei 

a  multitude  of  suits  that  have  since  been  brought. 

Grose,  J.  It  seems  admitted  that  part  of  this  promise 
by  the  statute  but  it  is  one  indivisible  contract,  and  the  pi 
cannot  recover  on  any  part.  Then  it  is  urged  that  the  pi 
may  recover  on  the  general  count:  but  in  order  to  suppo 
count  there  should  be  evidence  of  the  plaintiff  having  paid 
of  money  that  the  defendant  was  bound  topay;  whereashi 
plaintiff,  not  the  defendant,  was  bound  to  pay  these  exp 
Lawrence,  J.  It  is  clear  that  the  plaintiff  cannot  reco 
the  special  counts.  Then  the  question  is,  Whether  on  the 
action  as  stated  he  can  support  the  general  count  for  mone 
to  the  use  of  the  defendant?  The  defendant's  was  not  a  pi 
to  pay  the  attorney  but  to  pay  the  plaintiff  the  expence^t 
bad  incurred :  but  the  plaintiff  vaas  originally  liable  to  paj 

ex( 
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his  own  attorney ;  and  when  he  paid  them  he  only 
1  debt ;  therefore  this  cannot  be  considered  as  mo- 
the  use  of  the  defendant. 


1797. 


Chatbr 

ugahut 

Rale  discharged*  Bickitt. 


Cailland  against  Champion. 

IS  an  action  on  a  policy  of  insurance  on  the  life  of  a 
who  lately  died  in  Scotlandj. md  it  was  brought  in 
The  defendant  changed  the  yenue  Ca)  to  Landaiu 
I  affidavit  that  the  cause  of  action  arose  wholly  in 
Lfter  which  a  rule  was  obtained  calling  on  the  de- 
hew  cause  why  the  former  rule  for  chang^g  the 
mdoH  should  not  be  discharged,  on  the  ground  that 
lad  been  improperly  removed  to  Landom^  because 
im  to  by  the  defendant  could  not  possibly  be  true, 
t  the  whole  cause  of  action  arose  in  LcmdcHf  the 
3  life  was  insured,  having  died  in  ScoilamL 
t  were  now  of  opinion  that  the  venue  should  not 
originally  removed  from  ilfuUfe«ea;  to  London  for 
kbo  vementioned ;  and  therefore  they  made  this 

Rule  absolute, 
in  support  of  the  rule« , 
inst  it. 

warikr.  JFiUeH,  «  Sir.  1180;  Andr.W  |  Kirkyr.  Broad^  S^.  7. 


irtherciwe 
bechftneed 
from  if.  to 
B,  oo  tbe 
Mualaffi* 
da? it  thfti 
tbecauKftf 
actiomKn^e 
wlrally  ia 
B.  wrkta 
Id  fact  part 
of  the  cause 
of  action 
arowlii 


coaoty^  the 

CoortwUI 

order  tbe 

▼eoiwiobe 

bronsbt 

back  to  At 

[S  B.  &  P. 

ft79. 

6£aft4SX 

1N.R.J10. 


Harris  against  Stapleton. 

iras  an  application  under  the  17  Cr60. 3.  c.  26.  to  set 
a  judgment  on  a  warrant  of  attorney  for  securing 
r,  because  a  clause  of  redemption  contained  in  the 
e  deed,  whereby  the  annuity  was  granted,  was  not 
i  the  memorial. 

f  and  Ru$9ell  shewed  cause  against  the  rule  in  thelast 
endeavoured  to  distinguish  thisfrom  the  case  of  Sted- 
rchase  (a)  on  the  ground  that  the  clause  of  redemp- 
lere  indorsed  by  way  of  memorandum  on  the  back  of 
lecuring  the  annuity,  and  was  considered  as  a  distinct 


Tkundc^t 


A  dame  of 
redemptioa 
contain  i-d 
in  the  boAf 
of  an  in- 
imity  deed 
mist  be 
lueHed  in 
the  nepio- 
rial. 

[«  B.  ^  r. 

698.] 


(a)  Jnte,  6vel.7S7« 


instrument. 
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1797.  wtnuiient,  though  forming  part  of  the  same  assurance ; 
the  act  of  Parliament  requires  that  a  memorial  of  erery  is 
menty  &c.  shall  be  enrolled. 

/  The  Court  then  Ordered  the  case  to  stand  OFer  till  this  i 
saying  that  there  was  a  similar  question  then  pending  in 
Court  of  Exchequer. 

Mingay  and  Garrow  shewed  cause  again  on  this  day, 
relied  on  the  same  distinction  which  was  taken  before. 

TheCmrt  said  thftt  the  case  of  Stedman  t.  Purchase  c 
'  not  be  distinguished  from  t]ie  present  in  substance  ;  and 
the  Same  opinion  had  been  given  tipon  a  similar  case  in 
ther  Court. 
Erskine  ^ds  to  hav^  argued  in  support  of  the  rule. 

Rule  absolute 

(a)  Vid.  Dtthnar  v.  tiamard,  post.  It  was  farther  urged  in  npport 
judgment  ttndupiimt  thit  nile,  timt  the  grantor's  attorney  undertook  co  ni 
memorial,  and  would  not  let  the  grantee*^ attorney  see  it,  and  tlierefore  if  i 
I  d^filcUve,  the  grantor  8&du1d  not  ata^il  htuttelf  of  hit  own  attorney's  mitci 
The  Court  upon  this  did  not  at  first  make  the  rule  absolute,  but  orders  the 
to  sian^oyer  for  tne^rantor*8  attome^'to  explain  tbii  charge  against  hin j 
waftaftervcardi  explained,  and  then  the  rule  waf  made  absolitte, 

^^^^^^^^ 

^«*rs<^^,    Davis  against  Hughes. 

Maj^  lUh.  m^gptjsTASSn  fibteineda^ule  callingon  theplaintiff to 
'^A^^e  t  '^'^  ciEiuse  why  the  judgment  which  had  been  signed  ii 
Jtes  been  ir-  causc,  should  uot  be  Set  aside^hd  the  gootls  levied  under  x 
•igned'  ^  ecution  issued  under  such  judgment  restored  to  the  ^efen 
without  fii-  ii  appeared  that  the  wri^  was- returnable  in  Trimiff  term  Is 
■ion  bail  which  time  the  defendant  gave  a  cognovit,  but  judgment 
fe!idant^M.  uot  been  signed  till  Hilary  t&tm  last,  after  which  in  the 
eording  to  term  common  bail  was  filed.  This  he  contended  to  be  in 
tiiiafterthe  Istr  according to  the  case  o{  Smith  r.  Painter  fc^,  where  i 
£mlrtef  ^^^^  ^^^  ^^  plaintiff i^annotfile  common  bail  according  t( 
the  writ  statute,  aftet  the  succeeding  term  after  the  writ  is  return 
able  and™'  Whereas  here  that  time  was  not  only  passed,  buteommoi 
after  the     ^^3  qq^  filed,  and  consequently  the  appearance  of  the  del 

judgment  1    1    .1, '?.        1      .     ■  1^     ■  , 

iueif  has  ant  wasuot  recorded  tiliatter  the  judgment  had  beenenten 
J^"  *"y^J'  £r«Xnne,contravadmittedthe  regularity4>ut  contended  thi 
the  defend-  defeudautwasestopped  fromobjectingto  it,after  hayingadm 
gWeo^acog-  the justiccofthe  demandby  givingacognovit  Andbe  saidtl 
to  ^^Id  ^  ^^^  sufficient  that  the  judgment  now  appeared  on  the  reco 

from  objecting  to  the  irregularity,  if  bcfofe  the  tinie  of  making  sftch  ol^'ectioa  tiis  plain 
filed  common  bail  nunc  pro  tnoc* 
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1797«       Dampier  for  the  plaintiff.    Ak  the  deed  was  executed 
■  partner  in  apartnenhtptransactionforafuIlandTalnableco 

^t^Sut^.  ^^^^  received  by  all  the  partners,  it  is  binding*  on  th^mal 
Oaoksov.  ,  they  were  not  all  present  ^  One  piece  of  wax  may  serT< 
the  grantors  if  every  one  put  his  seal  on  the  same  piece 
oranotherdosotorthem.**  Peri.#ecl.  134.  In  JHear^r^S 
(a)f  the  defendant  pleaded  non  est  factum  to  an  action  I 
on  a  joint  and  several  bond :  at  the  trial  it  appeared  that  J 
was  in  partnership  with  Seraeold  when  the  bond  was  giv 
that  the  consideration  of  the  bond  was  a  partnership  debt  d 
JaeksonScSerocoldto  the  plain  tiff^ud  that  JacAraoii  first  e^ 
the  bond  for  iSeroco/</»and then  forhimself;  LordMansfie 
that  for  a  partnership  debt  one  partner  had  authority  to  ( 
a  bond  for  another,  and  thereupon  directed  a  verdict  for  tl 
tiff.  Now  that  is  a  stronger  case  than  the  present,  becau 
the  action  was  brought  against  the  partner  who  did  not  ( 
the  bond  and  not  agaitist  him  who  did,  the  bond  being  se 
well  as  joint.  In  the  cdse  of  simple  contract  debts  it  wil 
mitted  that  one  partner  may  bind  the  rest  by  his  own  acts, 
instance  of  drawing  andacceptingbills  it  is  in  every  day 
tice.  Soyif  an  action  be  brought  against  several  persons,  c 
enter  an  appearance  for  the  rest,  which  may  in  its  conse< 
lead  to  a  judgment  against  all.  Then  in  point  of  reasi 
is  no  objection  to  one  partner  binding  the  others  by  a 
a  partnership  concern  where  the  consideration  money  is 
to  the  benefit  of  all  the  partners.  And  in  some  insi 
would  be  highly  inconvenientif  one  partnerhad  not  that 
as  where  the  partners  are  at  a  distance  from  each  otfai 
creditor  pressed  one  of  them  for  a  security  for  his  deb 
one  had  the  power  of  binding  the  other  by  a  deed,  it  mij 
vent  the  partnership  effects  beingseized  in  execi|tion  b 
ditor  who  would  not  be  satisfied  with  a  less  security  than 
And  though  in  Ball  v.  Dunsterville  and  another  (A),  wl 
partner  executed  a  deed  for  himself  and  his  partner  in 
sence  of  the  other ^  the  Court  laid  stress  on  the  last  cireun 
it  may  be  observed  that  that  was  only  a  partnership  in  t 
gle  transaction,  whereas  here  the  defendants  were  genei 
ners.  But  however  limited  in  this  respect  may  be  the  \ 
partners  not  constituted  such  by  deed,  if  this  were  a  pari 

(a)  Sittingi  in  Emter  Tena,  1785,  at  QuiWialL  cor.  Lord  MaiuiUtd^  i 
ib)  ^nre,4?oL313. 

cofk 
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^  by  deed,  that  gave  authority  to  all  the  partners  to     1797« 

another  by  deed,  ' 

)r  the  defendants.    It  not  appearing  in  this  case  that  ^^**"** 


o  executed  the  deed  for  himself  and  his  partners,  had  Jackms. 

rity  from  the  others  to  bind  them  by  deed,  it  must  be 

:  he  had  no  such  authority ;  the  execution  therefore,  as 

ffects  them,  must  rest  wholly  on  the  general  power, 

acident  to  the  relation  of  partners.  But  the  law  recog- 

uch  general  power,  by  which  one  partner  may  bind  the 

^d.  In  this  respect  the  instance  of  one  partner  acting 

hers  is  analogous  to  the  case  of  an  agent  acting  for 

ipal,  who  cannot  bind  his  principal  by  deed  without 

Ehorised  by  deed  so  to  do.     Com.  Dig.  **  Attorney" 

id  (C«  5.)  Neither  can  an  attorney,  who  is  only  autho- 

parol,  make  a  feoffment  and  livery.  2  RoL  Abr.  8 
or  a  lease  of  years ;  8  Bac*  Abr.  408.  In  the  case  of 
7.  Rush  and  Tohon  (a),  which  was  an  action  of  cove- 
charter-party,  to  which  the  defendants  pleaded  the  ge« 
le,  it  Appearing  that  the  deed  was  executed  by  *^  G. 
ly  order  and  for  account  of  Messrs.  Riuih  and  ToUcn^ 
Jhoyer  had  only  a  verbal  authority  from  the  defendants 
e  the  charter-party,  Lord  Kenyan  held  that  tibe  ac« 
d  not  be  maintained  ;  for  thai  a  deed  could  not  be  exe« 
an  ag^nt  so  as  to  bind  the  principal,  unless  he  were 
d  by  deed  under  seal,  and  that  though  one  partner 
ad  another  by  written  instruments  he  could  not  do  so 
without  a  special  power  under  seal  for  that  purpose, 
istinguishable  from  the  case  of  Mears  y,  Serocold;  for 
haps  one  partner  was  authorized  to  execute  the  deed  for 

and  in  the  case  of  Sail  v.  Dunnterville  the  execution 

as  tfi  the  presence  of  the  other  ^  on  which  circumstance 

t  principally  relied.  And  independently  of  authorities, 

be  attended  with  mischievous  consequences  if  one 

»uld  bind  the  others  by  deed,  for  that  would  affect 

the  partnership  effects  but  it  would  also  bind  the  lands 

ler  partners  even  in  the  hands  of  their  heirs. 

ier  in  reply.  This  is  not  like  the  case  of  an  agent  acting 

incipal,  for  he  cannot  bind  the  principal  beyond  the 

he  particular  power  given  to  him:  but  the  power  that 

tner  has^  arises  out  of  the  interest  diat  he  has  in  the 

bip  concerns  and  from  the  dominion  that  he  has  over  the 

(a;  GoUdhall,  SiU.  after  Mich.  1788. 

partner- 


^ 
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I10t»    paftHwAip  gifcUA*  Aud  in  anstrer  to  die  angwaent 
partner  may  bind  another  by  deed  he  may  affect  tl 


^mSuii^  that  other  even  in  the  hands  of  the  heir,  it  may  be 

Jacssov.  that  the  same  consequence  may  /ollow  from  perm 

partner  to  enter  an  appearance  to  an  action  for  the  ot 

the  judgment  to  be  signed  in  such  action  will  equal! 

land^  of  the  other  partners. 

Lord  Kehtok^  Ch.  J.  I  should  be  sorry  to  hare  il 

that  this  case  was  reserved  from  the  least  particle  of  < 

Ihadon  thesubject :  the  parties  came  to  Nisi  Prius  wit 

admitted  on  both  sides ;  for  if  the  case  had  been  open 

should  certainly  have  given  a  decisive  opinion  against 

tiff.    The  law  of  merchants  is  part  of  the  law  of  the  I 

in  mercantile  transactions,  in  drawing  and  accepting  1 

change,  it  never  was  dpul>ted  but  that  one  partner  0 

the  rest.    But  the  power  of  binding  each  other  by  A 

for  the  first  time  insisted  on,  except  in  the  nisi  prius 

.     Ae  facts  of  which  are  not  sufficiently  disclosed  to  emi 

judge  of  its  propriety.  Then  it  was  said  that,  if  this  p 

were  constituted  by  writing  under  seal,  that  gave  ac 

each  to  bind  the  others  by  deed :  but  I  deny  that  coi 

just  as  positively  as  the  former;  for  a  general  partners 

ment,  though  under  sefti,  does  not  authorise  the  partus 

cute  deeds  for  each  other,  unless  a  particular  power  bi 

that  purpose.    This  would  be  a  most  alarming  doctrii 

out  to  the  mercantile  world  ;  if  one  partner  couki 

othersbysuchadeed  as  the  present,  it  would  extend  U 

of  mortgages,  and  would  enable  a  partner  to  givfe  to  a 

creditor  a  real  lien  on  the  estates  of  the  other  partnei 

'  ^  ^^  j»sf     -P^^  Curiam,  Postea  to  the  d< 

0r  ^  j>^  /.  J?.  ^,p_  I—' 

Ftiiay^  Burnett  flfi-amrf  Kensington. 

ririHIS  wqs^an  action  by  tlje  assured  against  the  undei 
ancc  be  eflT  *™r  a  policy  of  insurance  on  fruit  on  board  the  ship  ( 
frou  ^Md  ^^  *"^  *^^"*  Malaga  and  Velez  Malaga  to  Plymouth  ai 
the  policy  month;  ij)  w.hich  was  contamed  the  usual  memorandun 
uwarme-  ^  by  corn,fish,salt,  fruit,  flour,  and  seed,  were  warranted 
inorandam,  average  unlpss  geaejal  or  the  ship  should  be  strandei 

frait,&c.  warranted  fr<;e  from, aTerage^unless  general,  or  the  ship  be- stranded,**  am 
in  fart  ttraud^d  in  the  course  of  the  voyai^e,  the  underwriters  arc'liable  for  an  aven 
ln^  from  the  periU  of  the  tea^  tftougb  »•  part  of  ilic  loa  ariae  from  tht  act  of  itraudj 
«iS.n.    4  Camp.  2830 
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tiff  by  his  dedamtion  averred  that  the  ship  get  sail     1797. 

on  her  intended  voyag^e,  but  bff  the  perils  of  thk  » ' 

-anded^  bulged,  and  destroyed,  and  the  goods  on  *^J1J]JJ* 

wholly  lost  to  the  plaintifl^  &c.  Kbn iivg« 

d  before  Mr.  Justice  Lawrence  and  a  special  jury, 

■sat  Chrildhall  after  Ia«t  Michaelmc^  term]  the  jury 

lict  for  the  plaintiff,  subject  to  the  opinion  of  the 

e  following  case. 

tiff  on  the  l&dkJanuarjfj  1 79&,  caused  the  assurance 

0  be  made  upon  a  cargo  of  fruit  on  board  the  ship 
rhe  defendant  subscribed  the  same  for  150/.  The 

1  interested  in  the  cargo  beyond  the  amount  of  the 
,  and  the  assurance  was  effected  in  his  name,  and 
it;  Onthe30thiVoueifiier,1794,theshipsailedwith 
i  Malaga  with  her  cargfo  consisting  of  orange  and 
!  delivered  at  Poritmemth  hhA  Plymouth^  and  after* 
1  with  her  convoy  inagale  of  wind.  On  the  S9th  Joi* 
in  the  coorseof  her  voyage  she  arrived  off«SW%,and 
hours  of  seven  and  nine  on  the  morning  of  that  day 
a  sunken  rock  abqol  three  leagues  and  a  half  from 

Sdlly:  but  she  did  not  remain  on  the  rock,  but  in 
^  of  the  striking  thereon  several  of  her  planks  were 
the  water  immediately  after  flowed  into  the  hold 
e  cargo,  and  continued  to  increase  in  the  hold  for 
!  hours  and  a  half.  About  twelve  o'clock  on  the 
le  ship  was  stranded  upon  the  Beach  at  Scilly.  She 
ided  by  the  captain  under  the  directions  of  a  pilot, 
me  on  board  her  fi^m  the  shore,  in  order  to  save  the 
rgo.  The  ship  continued  some  time  upon  the  Beach, 
c^h  the  water  again  flowed  in  and  over  part  of  the  car- 
tarn  af  the  tide.  The  ship  afterwards  proceeded  on 
and  arrived  at  Plymouih  on  the  24th  February  foU 
I  the  greatest  part  of  her  cargo.  The  cam)  of  fruit 
uch  damaged,  and  a  small  part  thereof  left  at  Scith/f 
^lyuniitforuse.  Theskiprecewednddamageincanse-^ 
ke  kranding.  The  damage  she  received  was  entirely 
ck  on  which  she  struck:  part  of  the  damage  the  cargo 
tt  occasioned  by  the  water  flowing  into  the  ship  previ- 
»eing  laid  on  the  Beach,  aiid  part  was  occasioned  by 
liat  flowed  in  subsequent  to  the  time  of  her  being  laid 
du  But  the  cause  of  the  water  flowing  in  arose  en- 
tirely 
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1797.    tirely  from  the  ship  striking  on  the  rock,  and  not  from  s 

chief  done  to  the  ship  by  the  stranding^.    The  qnestioi 

^mhuT  ^*>  Whether  the  plaintiff  were  entitled  to  recover  foi 

Kbnsing*  damage  received  by  the  cargo  f  if  he  were*  then  the  ven 

tostand;  or  secondly,  Whether  the  plaintiff  were  entitle 

.  ceive  fofsuch  part  only  of  the  damage  as  was  occasione 

cargo  by  the  water  that  flowed  in  subsequent  to  the  tini 

ship  beinglaid  on  the  Beach? — ^in  that  case  a  verdict  w 

entered  for L    But  if  the  C!ourt  should  be  of  opiii 

the  plaintiff  was  not  entitled  to  recover  any  thing,  the 
diet  was  to  be  entered  for  the  defendant. 
The  defendant  paid  the  general  average  into  court. 
This  cause  was  first  tried  at  the  Sittings  at  GvUdk 
Michaelmas  term»  1705:  when  one  of  the  questions  mi 
Whether  the  ship  had  been  stranded  within  the  meanu 
policy?  the  plaintiff  then  contending  that  any  ground 
fixing  of  the  ship  was  a  stranding ;  and  the  tlefendant 
that  nothing  was  to  be  deemed  a  stranding,  unless  sacfa 
of  the  vi^ssel  on  the  ground  as  that  the  cargo  or  the  voj 
thereby  lost,  and  not  as  in  the  present  case  where  the 
off  and  afterwards  reached  her  destined  port  with  h< 
Upon  that  occasion  the  Jury  found  a  verdict  for  the  dc 
^yii^gy  '^^  ^hey  thought  it  wan  not  a  stranding  if  the  t 
off  the  ground  and  prosecuted  her  voyage;  InU  thai  si 
meant  where  she  took  to  the  ground  and  bulgedfSoas  to  bt 
ile  of  proceeding  on  her  voyage.  A  motion  was  made  i 
trial  in  the  succeeding  term,  upon  the  ground  that  wh 
stranding  was  a  question  of  law,,  and  that  the  Jury  hi 
their  verdict  upon  a  misapprehension  of  the  law  as  a| 
this  case*  The  question  was  much  discussed  at  the  fa 
Lord  Kenyon  said  that  he  should  have  considered  this  as 
iug;  bat  he  had  left  it  to  the  Jury,  not  as  a  matter  of  lai 
to  what  was  the  meaning  among  merchants  of  a  mercant 
in  a  mercantile  instrument.  The  Court  thought  it  & 
great  doubt  and  consequence,  and  directed  a  new  tria 
ing  to  hear  what  evidence  could  be  adduced  of  the  coi 
Vsage  which  had  obtained  in  this  respect. 

Upon  the  second  trial  Lord  Kenyon  left  it  to  the  Jur 
the  fact  of  stranding  one  way  or  the  other;  the  partie 
agreed^if  that  point  were  ascertained  in  favourofthepl 
feave  the  amount  of  the  damage  to  arbitration^    fnt  i 

d 
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idirered  their  rardiet  ill  writiiig as  follows:  *^edifiikdbisae-     t797« 

*  cident  allewled  with  alltheiDcoDTeDiences  of  a  stranding;  and 

*  therofare  think  that  the  plaintiff  is  entitled  to  a  particnlar  i 
'  well  as  toi^nenil  ayeiage."   Upon  this  a  new  trfad  was  after-  K^sino« 
rards  obtained  in  ^ofler  term  36  Qeo.  3.  on*  the  ground  that      *^* 
&e  jary  had  ootitied  to  find  the  rerj  point  in  issnei  namely, 
rkether  the  ship  were  or  were  not  stranded* 

The  canse  went  to  trial  a  third  time,  when  the  jury  found  that 
he  yeasri  was  stnoded,  bat  that  the  damagee  did  not  aiiie  from 
iB8tiaadhig,aBdbtherefoie  they  found  for  the  defendi^nt  Upon 
iriiich  arule  was  obtained  in  JMieAoeAnos  term  itIOeo.  2.  calling 
ipottthe  defendant  to  shew  cause  why  the  verdict  should  not  be 
let  aside ;  against  whidi  the  defendants  counsel  shewed  cause 
iotiicuignpon  die  necessity  of  the  plaintiff's  proving  that  the  da« 
mge  arose  from  the  stranding  in  order  to  entitle  himself  to  re* 
K»ver;  wh^was  it  appeared  to  have  proceeded  from  the  perishai^ 
kle  aatare  of  the  commodity  insured,  or  from  that  and  odter 
prerioas  eansee  oond»ined«  But  the  plaintiff's  counsel  objected 
to  the  vsrdiet  on  the  grround  of  surprise ;  having  understood 
iatdie  only  ipiestion  intended  to  be  agitated  at  the  trial  wast 
^''^hether  Aepe  had  been  a  stranding  or  not?  and  that  if  a  strand* 
iogt  the  aoMmnt  of  the  damage  was  to  be  left  to  an  arbitrator 
todetomune:  he  was  not  prepared  at  dm  time  with  evidence  to 
diew  tint  die  damage  had  arisen  from  the  stranding^  which 
otherwise  he  could  have  done»  and  thoefore  requested  to  have 
&n  oppoftonity  of  bringing  forward  diat  part  of  his  case.  And 
th  Cosff  assenting  to  the  propriety  of  that  request  made  die 
nile  absolute  for  a  new  trial ;  Lord  Kemfom^Ch.  J.  at  the  same 
time  intimating  a  strong  opinion  that  if  the  loss  happened  from 
>ny  peril  insured  against,  and  the  ship  were  at  any  time  stranded 
i^  the  prosecution  of  the  voyage,  the  particular  average  loss 
onght  at  any  rate  to  be  paid  by  the  underwriter,  upon  the  con« 
^^niction  of  the  words  of  the  memorandum  in  the  policy. 

Upon  the  fourth  trial  the  jury  found  the  facts  as  stated  in  the 
<^dse  above-mentioned.  And  in  the  last  term  Camper  argued  for 
die  plaintiff,  and  Scarlet  for  the  defendant,  when  the  Court  di-^ 
rected  a  aecond  argument ;  and  accordingly  on  this  day  it  was 
ugned  by  Porifc  for  the  plaintiff,  and  Erskine  for  the  defendant 

^^fgimients  for  the  plaind£  The  fhct  of  stranding  being  now 
finmd  for  th^  plaintiff,  the  question  is  resolved  into  what  is  the 
^  constmctioii  of  the  memorandum  in  the  policy.    This, 

VouVII,     '  P  though 


I 
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1797.    though  a  mercantile  instalment,  must  like  all  other  w 
'  tracts  be  construed  by  court  of  law  according  to  gei 

^^ag€M  "»^©8»^''^®w^c^'^«wheen  an  uniform  usage  ginng 
Kersiico-  meaning,  as  port  of  the  law  merchant ;  but  no  sudi  ui 
'^^'  as  was  declared  by  a  special  jury  of  merchants  at  G 
Lord  JEeifyofiin  a  case  hereafter  mentidnedyoffoioroi 
upon  a  similar  question  in  1790,  and  none  such  Is  fo 
'  present  case.  Tlie  general  rule  as  stated  by  Lord  Kt 
case  last  referred  to,  for  construing  written  instrumei 
ing  exceptions,  is  this ;  ^o  let  the  exception  control 
ment  as  far  as  the  wqids  of  it  extend,  and  no  furthc 
upon  the  case  being  taken  out  of  the  letter  of  the  ex< 
body  of  the  instrument  operates  in  full  force.  To  aj 
the  present  case ;  by  the  general  terms  of  the  policy 
writer  would  be  liable  for  average  losses  on  fruit  a 
any  other  goods:  but  by  the  memorandum  an  excepi 
to  such  a  responsibility  in  the  case  of  fruit,  &c.  ex< 
cases,  viz.  where  the  average  is  general,  or  where 
stranded.  Therefore  if  the  perils  of  the  sea  be  so 
Ofccasion  a  stranding,  the  case  being  taken  out  of  the 
ex<3ieption,  it  leaves  the  question  to  be  governed  by 
words  as  if  no  such  exception  had  been  made.  Th^ 
clause  was  first  introduced  in  1749,  and  might  have 
properlyexpressedbysaying-^freefromparticularave 
the  ship  be'stranded;*' which  would  consequently  h 
underwriter  liable  in  all  cases  to  general  average;  an 
were  stranded,  then  to  particular  average.  Now  ^ 
words  be  construed  to  make  a  condition  or  an  except 
present  purpose  the  same  thing;  in  the  one  case  the  c< 
been  performed,  in  the  other  the  accepted  case  has 
Not  only  thegrammatical  construction  is  in  favour  of 
but  itisalsowarrantedby  the  reason  of  the  thing.  Th« 
framed  upon  the  principle  of  mutual  concession  beti 
siired  and  the  underwriters.  By  the  one  it  was  admitt 
tain  commodities,  beiDgof  a  perishable  nature,  were 
to  be  rendered  useless  in  the  course  of  a  voyage  b 
deteriorating  qualities  than  by  the  common  perils  of 
theriefore  they  agreed  not  to  charge  the  underwrite 
cular.average  losses,  which  common  experience  sh 
more  generally  to  be  attributed  to  internal  defects 
terual  injuries.    On  the  other  hand,  the  undenv 
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lented  thai  if  tbe  perils  of  the  sea  were  so  gyeat  as  to  cause  u    17fl^. 

rtrandmg,  they  would  attribute  the  injury  to  this  probable  and  — ^— — 

risible  causenther  than  to  the  other  presuraptiTe  one ;  because   ^^^^ 

TomtheFery  natureof  the  thing  it  would  be  attended  with  great  Kkksino- 

lifficalty,  litigation  and  expence,  to  distinguish  how  much  of 

he  loss  was  attributable  to  the  one  and  l|ow  much  to  the  other 

3uue.    Besides,  it  is  in  favour  of  the  underwriter  that  the  ship 

ihooid  be  stranded  rather  than  that  there  should  be  a  total  loss 

For  which  he  would  at  all  events  be  liable  to  th»  whole  extent  of 

die  value  insured :  it  was  therefore  his  interest  in  this  instance 

U>let  in  the  general  operation  of  the  policy,  as  an  encouragement 

to  those  concerned  to  save  as  much  of  the  cargo  ai  possible,  ra« 

therthan  endeavour  to  convert  every  such  misfortune  into,  a  total 

I068.    As  to  the  objection  that  this  may  open  a  door  to  fraud  by 

koMingout  a  temptation  to  strand  the  ship  designedly  whenthe 

commodity  has  been  before  materially  injured;  it  is  sufficient  to 

ny  that  whether  the  stranding  be  band  fide  or  not,  is  always  a 

question  of  evidence :  and  there  is  as  strong  an  objection  on  the 

other  side,  fior  if  this  construction  do  not  prevail,  every  case^of  a 

strandiDg  will  be  turned  into  a  total  loss ;  in  which  case  the 

fraud  wfll  be  more  difficult  to  detect.    The  cases  in  which  this 

pttticidar  point  has  come  in  judgment,  have  also  adopted  the 

sameeonstructian  on  this  branch  of  the  clause  in  question.    Con* 

|i"(M  T.TheLamdimAsswranceCampanyfaJ  which  was  in  1754 

is  entitled  to  the  more  weight  because  it  maybe  considered  as  a 

contemporaneous  decision  on  the  meaning  of  it.  There  LordCfa. 

Jost  Ryder  considered  in  the  nature  of  a  condition,  and  that 

hy  the  ship's  being  stranded  the  assured  was  let  in  to  prove  his 

vhole  partial  loss.  It  appears  clearlyfrom  tbe  report  of  the  same 

CM  in  MagenM(b)  that  the  damage  could  not  have  arisen  from 

the  mere  act  of  stranding ;  for  it  is  there  stated  that  the  ship  in 

going  down  the  river  T^osie*  merely  touched  the  ground  ;  and 

yet  the  average  loss  whichthe  underwriters  were  condemned  to 

Py  was,  as  he  states,  considerable.    No  new  trial  was  moved 

f<>r,  bat  that  construction  has  been  acquiesced  in  ever  since ; 

forfrom  that  time  the  Insurance  Companies  have  struck  out  the 

^ords'HMheshipbestranded'*  from  their  policies.  The  question. 

doesnot  appear  tohave  occurred  again  till  the  case  of  Bawrinyv, 

^'"ufi€,£oiidoiiSittingsafter7nfit^2f  1790,where  Lord  Kenyan 

^ho  tried  the  cause  seems  to  have  beenof  the  same  opinion  with 

(«)  Citea  in  friboM  ▼•  MM,  S  Bmrr.  1553.  (*)  8  Mag.  385. 

P2  Lord 
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1707.     Lord  eb.  Just  lly<Ier(<<)-  Ti^  csmb  of  Wiboi^r.Smik( 

'  lied  on  by  the  defendant  [as  having  establidied  a  diffan 

^^tfttbuT  *^>^<^<>i^  ^^^  ^^^  exception  in  the  memorandiim :  bot  ll 
KcNsiiro-  is  very  distinguishable ftom  the  present;  for  there  the  < 
arose  upon  the  other  branch  of  the  exception,nuneIy,  wl 
average  was  general*  That  was  an  attempt  to  recover  t 
loss  on  acargo  of  com  arising  from  a  stom,  in  which  i 
was  nolstrandedybecanse  there  had  also  been  a  general 
loss  incurredby  cuttingaway  the  cable  and  anchor  and; 
into  port  to  refit  for  the  safety  ofthe  ship  and  caigo.  Tl 
propeilyheld  thatastipuktion  that  the  underwriter  shoidi 

(a)  The  fbtlowlog  note  of  that  caie  was  read  :--^  Thb  was  as  scfi 
policgr  of  iDiaraace  on  Aib  oa  bdard  tte  abip  Ngmpk  from  Okmlmar  Bt^  \ 
or  pQrts  of  diacham  in  England^  IreUmd^  Poftugai,  Spain,  or  /lo^,  wi 
tan  on  or  before  the  SOCb  Ssyfamfter.  I78&    Tlte  mmX  meswraodsv 

.fifkt  ix,  was  warranted  free  from  averace»  mdest  general,  or  the 
stranded,  was  added.  The  action  was  brought  to  recover  an  average  loi 
by  tbefitb,  the  ship  having  boen«  as  th^  plaintiff  attoged,  s<r«nM(  tl 
W]U  in  Mich  a  leaky  condition  that  the  captain  and  crew  thoinght  it  neces 
ber  aihore  off  Mmhga  tor  their  own  pretervatioi!,  tblnkii^  it  woold  be 
to  get  her  into  port.    For  the  defendant  it  was  contended  that  then  wa 

'  sity  for  rannliv  the  ship  oa  ihore,  but  that  it  bad  been  done  with  a  flrai 
lentioipi..  Secondly,  that  sapposing  the  ship  to  bavebeea  anavoidiibt: 
the  greater  part  of  the  damage  snttained  bv  the  fish  was  occasioned  by' 
been  too  loi^  on  board,  and  not  by  any  defect  In  or  the  stmnding  of  tlie 


Lord  MaijfOH^  Ch.  J.  mmmed  np  thw  to  the Joiy.  Thf^  qn^ftloii  la  tl 
whether  a  partial  average  can  be  recovered  i  and  this  in  the  drat  mc 
upon  the  opinion  yonslmU  be  of  with  respect  to  the  ihipt  havfqg  Sea 
I  think:  that  Uie  ship  being  oq  sho^e  in  the  manner  she  is  represented  to  1 
woald  be  a  itraiiding*w|thln  the  meaning  of  the  memorandnm.  Bat  tb 
whether  the  running  her  on  shore  was  done  fisr  the  be^  or  inezeeotaoo 
dulent  design.  The  plaintiff**  witnesie*  itate  it  to  have  been  of  necosit 
ibe  other  hand  it  appean  that  there  was  not  any  prebable  ground  'for  app 
serious  danger.  There  were  not  more  tban  five  inches  ^tder  In  tha  hot 
pumps  were  all  in  order  |  It  was  in  open  day,  aad  bot  little  wind  i  hov 
mt  you  to  decide  upon  the  whole  of  the  evidence,  whether  tlie  captain  an 
.acted  banaJidSf  and  ran  tJie  ship  on  ibore  because  they  really  thought 
not  lafely  be  got  into  Malaga*  If  you  think  that  they  did,  then  arlaci 
question  upon  tiM  conitruction  of  the  memorandnm  at  the  foot  of  tJbcpol 
li^e  the  policy  itself  most  be  interpreted  by  the  usage  of  merchants.  | 
chants  In  court  here  signified  to  his  Lordship  that  there  was  no  usage 
Sttlject  I  the  question  bad  not  before  occurred,  and  was  now  for  hl^  decii 
Lordship  then  obscfved,  that  the  general  mode  of  coostniiog  deeds  to  wl 
bre  exceptions.  Is  to  let  the  exception  control  the  instrument  as^astbi 
It  extend  aad  no  farther  i  and  then  upon  the  case  being  taken  oat  of  tb 
the  exception,  the  deed  operates  In  fall  force.  That  ageeeably  to  tl 
feemed  to  him  that  the  stranding  of  the  ship  pat  flsb  In  the  ^^^^  ^jn^it 
other. commodity  not  mentioned  in  the  memorandum.!  and  tlie  anderwri 
liable  for  all  damage  sustained  by  It  i  for  otherwise  there  wonld  be  very 
abledilQcnlty  ip  «sceitaloing  hoif  much  of  the  lorn  arose  by  the  peri 
against,  and  how  much  by  the  perishable  nature  of  the  commodity,  w 
the  very  thing  that  the  memorandum  was  latended  to  prevent.  A  vc 
given  fbr  the  defendant  npon  tlie  ground  of  the  ship  havii^  been  ma 

WS  Burr*  1550. 
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^om  Brenge  unlefa  a  genertdoue  could  not  be  held.td  make     1797* 
bim  liable  abo  for  a  special  arenge.   No  qoestioti  of  stranding  ■ 
iroeetbere;  and  what  was  said  by  the  Court  OB  that  subject  IB  at  ^]^^J^ 
mostbutambignoadjexpressediafaroiirofthedefendant'scoD-  Kimino. 
itroction,  though  if  it  had  been  much  more  plainly  in  his  favbur 
it  would  only  hare  amounted  to  an  obiter  dictum.  Neither  was 
there  a  stranding  in  the  case  of  Cocking  r.  Frazer  (a) :  and 
what  was  said  by  Sutter  J.  that  die  underwriter  in  these  cases 
had  nerer  been  held  liable  but  where  there  had  been  a  totd  loss 
of  the  commodity,  was  with  reference  to  the  facts  of  the  case 
where  the  assured  went  asfor  a  total  loss,  though  the  commodity 
itself,  which  was  fish,  existed  but  was  in  a  putrified  state ;  it  b^ 
log  the  very  object  of  the  memorandum  to  guard  against  the  un- 
derwriter's liabili^r  under  such  circumstances.  The  last  case  in 
which  the  question  collaterally  arose,  was  that  of  iVe«6tl^  v.  JLaiA- 
ington  (6) :  There  a  mob  hairing^seized  a  vessel  laden  with  corny 
and  stranded  her,  took  away  part  of  the  caigo ;  and  the  Court 
held  that  the  assured  could  not  recover  upon  a  count  statjng  the 
loss  to  be  by  a  seizure  bg  people  ;  that  word  in  the  policy  mean- 
inglke  tiding  power  qfikeeounirg.  But  there  Lord  Kengon  ex- 
preaily  siM,  ^that  on  the  meaning  of  the  memorandum  he  had 
no  doubt ;  It  was  inserted,"  he  said  *no  prevent  disputes ;  and 
themidefwrit^rs  thereby  expressly  provided  that  they  shdl  not 
pay  an  average  upon  the  articles  enumerated,  unless  it  be  gien^ 
id,  or  the  ship  be  stranded.    That  when  a  ship  is  stranded  the 
^derwriters  agree  to  ascribe  the  loss  to  the  stranding,  as  being 
Ae  most  probable  occasion  of  it,  though  the  fact  cannot  always 
he  ascertained.'*  It  is  true  that  Mr.  Justice  Butter  said  that  the 
oamredcaik  only  recover  msuchacase  <<where  the  loss  arises 
'ran  (he  stranding  of  the  vesseL**  But  it  does  not  appear  that  he 
meaattouse  tfaosewords  in  contradiction  to  the  opinion^xpressed 
hy  Lord  Kengon;  but  rather  in  contradistinction  tolosnes  arising. 
froni80ineotheriadependen(cauBe,not  connected  withstranding. 
The  case  i^  Jones  v.  Sehmott  (e)  is  also  relied  on  as  shewing  that 
the  ttHotedcan  only  entitle  himself  to  recover  by  pr6ving  that 
Ae  lorn  sustained  was  a  direct  and  immediate,  and  not  a  remote, 
consequence  of  the  peril  insured.  Thatmight  apply  if  die  words 
herehadbeen  that  the  underwriter  wouldnot be liablefortheloss 
''nnlefls  by  stranding ;"  but  the  words  are  ^unless  the  ship  be 

(«)  £.S5  Gm.  S.  Vld.  F«r*  M  Iimirmce,  Itt  edit.  89.  mid  189. 
W  Ank^ifA.  18S.  {c)  Cited  «rf«,  I  toU  180. 

Stranded." 
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1797*    stranded/'    And  here  the  loss  was  incurred  by  the  in 

*  consequence  of  a  peril  insured  against,  namely,  ihepe\ 

^IJ^JJS*  *««♦  of  ^fcich  stranding  was  the  consequence.    Them 

Kensiro-  declaring  in  this  case  is  not  that  the  loss  happened  by  si 

^^*"      but  by  (he  perils  of  the  sea ;  although  by  virtue  of  the  w 

dum  it  was  also  necessary  in  this  case  to  prove  a  strand 

evenif  theCourt  had  a  doubt  upon  the  general  constrw 

plaintiff  would  still  be  entitled  upon  this  finding ;  for  tb 

pretence  to  say  that  the  cargowas  damaged  before  the  sh 

on  the  rock  and  let  in  water ;  and  as  there  was  not  an  in 

more  than  five  hours  from  that  time  before  the  ship  ww 

ed,  it  must  be  taken  to  be  all  one  act,  and  so  the  loss  a 

ble  to  the  stranding.  In  all  probability  the.greater  par 

and  it  is  impossible  to  draw  the  line.     The  rule  of  con 

contended  for  by  the  plaintiff  will  obviate  any  such  di 

whereas  according  to  the  dl'fendant's  rule  he  will  be 

least  for  that  part  of  the  damage  whi<^h  happened  i 

stranding,  and  while  the  ship  lay  on  the  sbore>  of  wl 

impossible  to  form  any  accurate  estimate. 

Arguments  for  the  defendant.  The  finding  of  the  jai 
elusive  that  none  of  the  injury  to  the  cargo  is  attributal 
stranding;  for  though  some  of  it  happened  afterwardfi 
is  found  to  have  ariseh  from  the  prior  accident  of  tl 
atriking  upon  a  ix)ck.  The  question  tlierefore  comes  to  t 
therif  the  injury  happen  from  a  cause  forwhich  the  und 
are  not  liable  for  a  particular  average,  and  any  lime  a| 
in  the  course  of  her  voyage  the' ship  happen  to  be  c 
though  no  injury  result  therefrom  to  the  caingo,the  und 
are  still  liable;  or  whether  they  are  only  liable  for  damaf 
ing  from  the  stranding.  The  exception  in  the  mem( 
must  be  fonstrued  with  reference  to  the  contract  of  wh 
qualification.  By  the  general  terms  of  the  policy  the  unc 
insures  against  the  perils  of  the  seas;  but  it  was  considi 
.  there  were  isome  cotaimodities(amongst  wh  ich  fruit  is  ooi 
ject  to  deterioration  from  their  very  nature  that  it  was  in 
in  most  cases  to  ascertiiin  whether  anyorhowmuehdama 
be  ascribed  to  the  perils  of  the  sea,  and  how  much  to 
perishable  nature;  but  stranding  was  a  mischief  of  so  n 
a  kind,that  it  was  deemed  reasonable  to  allow  of  such  an 
^tion  in  thaf  instance,  bec^iuse  the  inquiry  could  be  i 
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oently aAertbefiK^yWben  reasonable  certaintycould  be  attained    1797* 
upon  the  subject.  If  there  be  a  stranding^  prima  facie  perhaps 


(heunderwritersmigbtbe  held  liable  for  a  partial  loss;, but  tbis^  ^I^IU^ 

aoght  not  to  estop  them  fjnom  shewing  that  the  loss  arose  firom  Ksnsiiig* 

some  other  cause,  as  from  an  inherent  defect  in  the  commodity.      ^^^*' 

But  if  there  be  a  donl>tupon  the  manner  in  which  the  exception 

is  worded^  viz.  *^  unless  the  ship  be  stranded,"  it  is  ff  ir  to  con- 

strueitbyanalogy  toother partsojftbesameinstrum^llt.  Nowthe 

constraction  which  prevails  in  respect  to  evidence  of  losses  in 

general  is  that  the  assured  shall  shew  that  the  injury  sustained 

results  immjediately  from  some  particolar.peril  insured  against* 

as  i¥as  held  in  Jones  v.  Schmoll(a).    But  thi^  is  an  attempt  to 

recover  upon  a  loss  unconnected  with  the  peril  insured  against 

The  plaintiff  seeks  to  recover  an  average  loss  on  fruit  on  account 

of  a  damage  sustained  by  die  perils  of  the  seas;  but  the  under- 

^^er  has  refused  toundertake  against  such  aperil  by  the  stipu- 

latioa  in  die  memorandum.  .  Then  the  plaintiff  attempts  to  fix 

liim  by  shewing  that  the  ship.was  stranded  in  the  conise  of  the 

voyage,  although  that  factJiappened  after  the  injury  sustained. 

This  is  contrary  to  the  whole  spirit  of  th^  engagement  between 

the  parties,  which  is  for  the  purpose  of  indemnification,  and  not 

of  wagering.    The  object  of  the  insurance  is  not  to  indemnify 

the  party  against  the  happening  of  the  perils  themselves,  but 

against  the  injurious  consequences  of  those  perils.    But  if  this 

could  be  sostained  it  would  follow  that  if  a  partial  loss  happened 

by  the  restraint  of  princes,  yet  if  the  ship  were  afterwards 

stiaaded  in  the  course  of  her  voyage,  the  assured  might  recover 

although  that  part  of  the  conunodity  was  not  on  board  at  the 

time  of  the  stranding.  But  it  cannot  be  supposed  that  such  was 

the  mea&iDgofthecontracdng  parties.  According  to  the  plain« 

tiff's  construction  the  underwriter  is  now  in  a  worse  situation  in 

thit  respect  than  he  was  before  the  introductioni  of  the  memo- 

random,  although  it  is  admitted  to  have  been  introduced  for  his 

oeuefit  For  before  that,  he  might  have  shewn  that  the  injury 

complained  of  did  not  arise  firom.  any  peril  insured  against,  but 

&<^mthe  perishable  nature  of  the  cpnunodity,  even  where  the 

Buip  had  been  stranded ;  but  it  is  now  contended,  that  he  is  pre- 

dudedfromany  such  proof;  and  has  agreed,  if  there  beastrand- 

^i  m  fact,  to  aittribute  the  damage  at  all  events  to  that  oaiise, 

whereas 
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1797*    whereas  the  very  object  of  the  memoraBdum  was  (a  pn 

»  fraud  of  the  assured  ki  attributing  Aat  damage  to  die 

^IflnM*  the  seas,  which  more  prohably  arose  from  the  bad  qud 

Ksif tnrts-  thing  insured.    The  plaintiff's  construction  will  let  ii 

^^'      fraud  whenever  there  happens  to  be  a  stranding;  and  t 

commodity  is  in  a  bad  state,  it  will  be  a  temptation 

the  vessel.     But  according  to  the  defendant's  constn 

such  inconvenience  will  arise.    The  crew  for  their  o 

are  interested  to  prevent  a  total  loss  at  sea;  but  in  ih 

stranding  they  are  ipterested  to  save  themselves  at  the 

of  the  ship  and  cargo.    The  interest  of  the  underwrit 

prevent  that  loss,  and  to  interest  the  crew  in  saving  ^ 

could  by  agreeing  to  pay  the  average  loss  in  that  case 

partial  or  general.    This  object  will  be  defeated  if  tl 

writers  are  bound  to  pay  any  other  loss  than  what  ai 

the  stranding,  because  it  wiH  bold  out  a  temptaiipn  to 

many  cases.  But  whatever  doubt  might  formerly  haw 

tertained,  the  case  of  Wib&n  v.  Smith  (a)  has  now  put 

construction  upon  the  words  **  free  from  average,  wiUe 

#r  the  Mp  be  ttramded^  which  latter  words  the  Cooitl 

an  exception,  and  nota  condition^  and  that  the  assw 

entitled  to  recover  a  partial  Idss  on  com,  beeause  i 

also  been  ageberal  average  loss  incurred.  It  is  no  nasi 

thatthatwasnotacase  of  stranding;  because  the  same 

tioQ  must  necessarily  be  put  on  the  second  as  on  the  fii 

of  the  exception:  the  term  of  connexion  is  thesarae,*i 

«^  neral,''  or  "<  unless  the  ship  be  stranded,"*  and  so  Lc 

JUU  expressly  considered  it  in  giving  judgment;  fi 

that  «*  the  instfrerisliiible  for  alllossesortMii^L/roM  the  t 

stranded.''  ^  All  other  partial  losses"  he  said,  ^  are  ext 

the  express  terras  of  the  policy.*'  And  Mr.  Justice  B\ 

Ae  ssme  opinion  in  JfieabUtv.  iMhinpicm  (by  The 

recovered  (he  said)  must  be  ^  a  direct  and  immedk 

quenceof  the  stranding."  It  i&true  thatLord Kenymn 

a  different  opinion  in  that  case ;  but  it  was  without  rel 

the  case  of  WiUom  v.  Smithy  the  point  not  being  in  jud] 

fore  the  Court.  The  cMe  ofCaniilloH  v.  Tke  Londcn  i 

Company  (c)  proceeded  u^on  the  ground  that  the  dan 

ia  consequence  of  the  stranding ;  for  as  the  case  is 

(a)  8  Bwrr.  15&0,        (h)  Jnu,  4  vol.  78&        (c)  3  Bm,  1653  aad 
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iyMoffmSf  Ae  jury  cotwidered  it  as  a  cMsequenoe  of  lier    1797. 
laving'  been  agrouiid  and  becoming  leaky,  thougfh  it  was  not  ■ 

mmediatiely  perceived.  Hat  is  more  likely  to  be  an  acoorate  ^^J^ 
iccount  of  the  case  dian  the  one  mentioned  by  Sir  F.  Narim  Kamnia^ 
Rmt  the  pnrpose  of  his  own  alignment:  mid  MageiC$  own  opini- 
m  of  the  meaning  of  the  memorandum  is  decisire  in  favom*  of 
the  defendant.  As  to  Bcwring  y.  Elmdie^  the  only  question 
uras,  whether  the  stranding  were  or  were  not  frandalent;  and 
no  evidence  was  offered  to  shew  that  the  eaigo  was  damaged 
by  any  other  cause  than  the  stranding ;  ther^ore  this  question 
could  never  have  arisen. 

Lord  KsmroN,  Ch.  J.  We  have  had  abundant  opportunity  of 

congiderittg  and  re-^x>n6idering  this  case :  btit  I'confesathati 

thoaghmy  mind  has  at  times  been  wavering,  it  atlastresteattho 

point  where  ii  first  set  out.  When  this  question  aroae  and  wad^ 

jadicially  decided  in  1764,  Iwish,if  any  doubt  had  then  arisenon 

the  opinion  which  was  then  formed  by  a  jmy  of  merchants  uu* 

<ler  the  directions  of  Lord  Ch.  J.  Rj/der^  that  instead  of  silently 

acquiescing  in  that  decision,  the  defendant  had  resisted  it  by  A 

notion  for  «  new  trial,  or  that  all  the  underwriters  had  corrected 

die  smbiguous  terms  of  this  memorandum.    But  dmt  opinieik 

was  aoqui^Boed  in  by  the  parties  to  that  cause;  and  it  appeitfa 

diat  Ae  great Lmurance  Companies  in  £MfliMihave  siaceldRent 

Ae  words  in  die  meaMrandum  ^  unless  Ae  ship  bo  stranded.\i 

The  words  of  this  policy  are  in  general  terms,  incMilig  tA 

csmb:  then  comes  thismemofandum^**  coni,flrii,  sakifhiiibioafr 

aadseed  warranted  free(Tomaverage,unIessgeneralortheshipb^ 

•tnmded."  This  therefore  lets  in  a  general  average;  and  I  do  not 

knowhow  to  construe  tliewordsgrammaticdIy,butbys«yingtlMt 

if  the  ship  be  stranded,  then  it  destroys  the  enception  aiid  lets  ia 

the  general  words  of  the  policy,  tf  a  general  provision  be  mado 

in  any  deed  or  instrument,  and  it  is  there  said  that  certain  things 

'  shall  be  excepted  unkssaaother  Aingiiappen  which gives^fffeet 

to  the  general  operation  of  the  deed,  if  that  other  thing  does 

haippea  it  destroys  the  exception  altogether,    llfy  two  opinfona 

that  have  been  referred  to,  the  one  in  the  nisi-prius  case,  and 

the  other  in  JVWiill  v.X«Mtii^lofi,have  no  we%ht  wiAme  as  ju« 

dicial  audiorities,  though  I  confess  I  have  not  been  able  to  extri- 

€^  my  mind  from  the  reasoning  diat  led  me  to  the  conclusion 

in  these  cases.    Without  inquiring  ibto  the  reasons  for  intro- 

ittdng  this  exception,  on  the  grammatical  construction  of  the 

^  whole 
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17d7.    wbole  I  hare  no  doubt    But  let  qs  also  consider  aom 

'* cases  decided  on  this  subject  That  of  CaniWan  v.  The 

^^ZT  ^^^^OMce  Gampamy  I  take  from  a  better  anthmty  thai 
XBntiiro.  Magens;  I  take  it  from  Aicrr.  Rep.  as  it  was  cited  by  Sir 
timt  who  beitig  in  possession  of  a  great  portion  of  nisi-pr 
.  nessat thattimewasprobablycounselintbe cause,and¥ 
it  in  the  presence  of  many  persons  who  could  have  .corre< 
if  he  misrepresented  it.  Sir  P.  Jforitm  stated  that  the  si 
$iranded  (and  not  merely  touching  the  gpround  as  supf 
Magem)  the  insured  recovered  an  average  loss ;  for  < 
LordCh.  J  .Ryder  and  a  specialjury  considered  it  as  a  c( 
^  and  that  by  the  ship's  being  stranded  the  insurer  wai 
daim  his  whole  partial  average  loss/'  Now  that  is  a 
decision  on  the  very  point  by  a  specialjury  of  merchan 
Ae  directions  of  a  learned  judge,  acquiesced  in  at  the 
9very  peraon^nd  thegreatAssuranceCompanies  inLotu 
ing  the  form  oftbeir  policies  in  consequence  of  it,  Prql 
private  underwriters  were  aware  of  it;  but  they  chose  to 
their  policies  in  the  whole  form  in  order  1 0  run  awaywitb  I 
uncebusinessfrom  the  great  Compaiiies;for  if  they  did  d 
lobeanswerableforsuchalossithey  would  have  altered  i 
of thismemorandum.  Generally  speaking  if  I  were  bou 
cide  between  the  opinions  of  Lord  Manifield^nA  Lord  C 
deTiperhapsIshould  beguided  by  theformer  in  preferei 
•  fatten  but  what  fell  ftom  him  in  the  case  of  Wikom 
was  only  an  obiter  dictum;  and  I  confess  it  does  not  bi 
▼iction  to  my  mind.  With  regard  to  Cocking  v.  Fra$eri 
fictent  to  say  that  there  was  no  stranding  in  that  c^se:  .1 
theresaidlikewise  was  only  an  obiter  dictum^  and  lean 
scribe  to  the  opinion  there  given;  it  was  there  said  **  if 
modity  specifically  remains,  the  underwriter  is  discbai] 
if  fish  be  deteriorated  by  thb  accident  of  stranding,  I  tal 
the  underwriterswouldb^answerablethoughtheartich 
'cally  remained.  If  it  bad  been  intended.that  the  und< 
should  only  Ibe' answerable  for  the  damage  that  arises  i 
quence  of  the  stranding,  a  small  variation  of  expressio 
have  removed  all  difficulty;  they  would  have  said  *^  ui 
losses  arising  by  stranding."  But  in  the  body  of  the  poI 
have  insured  against  all  losses  from  the  causes  there  emu 
.which  include  stranding;  and  then  follows  this  jonemo: 
tbeevideDtmeaningofwhichis  "free from  average  unle 


in  THE  TfliRTT-sfiTENTH  Yea^  OF  GEORGE  IIL  2S8 

al,  or  unless tbe  ship  be  stranded;"  so  that  if  the  ship  be    1797. 
tranded,  the  insiirers  say  they  will  be  answerable  for  an  ater-  ■ 
geloss.  That  appears  to  me  to  be  the  true  $ense  and  the  gram-  ^"*""'* 


latical  construction  of  the  policy  ;  and  thinking  so»  I  am  KaRtiHo- 
K>and  to  give  the  same  opinion  I  formerly  gavct  not  because 
gave  that  opinion  before,  but  because  I  am  convinced  by  the 
easofling  that  led  to  it. 

AsHHURST,  J.  This  memorandnm  is  certainly  cgucfaed  in 
loubtfal  words;  and  that  being  the  case,,  the  best  construction 
Isat  can  be  put  on  them,  is  that  which  will  prevent  lit%atiob. 
U  it  is  difficult  to  determine,  when  the  ship  has  been  strandedf 
rhether  or  not  the  damage  to  the  cargo  arose  from  the  strand- 
&g,  orhow  much  of  the  damage  was  owing  to  that  cause,  it 
teems  as  if  this  memorandum  were  introduced  to  avoid  that  in- 
\mjf  and  that  when  the  ship  has  been  stranded  the  underwriters 
consent  to  ascribe  the  loss  to  that  cause.  This  constrnctipii  will 
prevent  endless  litigation,  and  it  has  already  been  put  .on  the 
memorandum  in  the  cases  of  Camtillany»TheLondcnA$iitramee 
Cmpany^  and  JfeiMit  v.  lMsh%ngtim%  and  so  well  satisfied  were 
tlie  great  Assuranoe  Con^nies  with  the  former  of  those  deter- 
fluaations  that  tliey  struck  these  words  ^  or  the  ship  be  strand- 
ed'' out  of  their  pplides  in  consequence  of  it.  Then  those  au- 
diorities  having;  decided  the  point,  there  \»  now  not  only  no 
i^ason  to  overset  them  but  a  very  strong  reason  to  induce  us  to 
•QpiKHrt  them,  namely,  that  this  construction  of  the  policy  will 
tend  to  prevent  litigation. 

GaosE,  J.    This  is  an  action  for  a  loss  by  the  perils  of  the 
«^9  for  which  the  defendant  says  that  he  is  not  answerable 
because  it  is  an  average  loss  on  fruit,  and  thatfruit  is  within  the 
memorandum;  but  the  plaintiff  replies  that  this  case  is  within 
the  exception,  because  the  ship  was  stranded.  And  that  brings  it 
tothetruo  construction  of  the  memorandum  and  of  the  exception 
to  it,  whether  the  underwriters  be  or  be  not  liable  for  an  average 
^<»B  ivhen  there  is  a  stranding,  though  no  part  of  the  loss  arise 
from  the  stranding  of  the  ship.    I  have  had  great  difficulties  in 
hnagrngmymind  todecide  this,  because  theconsequenceof con- 
sidering this  as  an  exception  to  the  memorandum,  as  the  words 
uoport,  is  this,  that  if  a  ship  be  stranded  and  the  cargo  suffers 
no  damage  whatever,  and  afterwairds  the  ship  meets  with  bad 
readier  and  the  cargo  sustains  an  average  loss  of  90/»er  cen^., 
theonderwritersareanswerable  for  the  whole  of  thataverageloas 

when 
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17flf7«    when  it  k  adoUtt^  tbdl  M  pM,  df  it  happened  te  toM 
^dieflHmding.TteilitbecoiiiteliecesBarytocoiuideri 


^«M*  ^^^^  p6liey,  dt6  intetitioii  of  the  partiei  iti  introdnd 
KnrBiira-  worls^  ttid  the  decided  daids.  On  the  words  no  deal 
raised ;  thejr  ai^e  dear;  the  inftuters  engage  that  certaii 
cf  which  fruit  Is  olie,  shall  be  fr#a  from  average  exoe] 
cases,  one  if  it  be  a  general  aTerage,  the  other  if  th< 
•tmaded:  but  if  either  of  theae  hap{^n,  then  those  art 
Mt  to  b«  firea  horn  av^rag^.  Here  thd  ship  was  stran 
Aeaai^odrding  td  th^  words  this  case  conies  within  o 
^eapctoM*  Na^t  let  ttseodiideir  the  reason  for  introdi 
diceej^iott :  all  the  afticl^i  th^e  MltMefttt^d  are  of  a  p 
llatvm  t  attd  ai  it  is  diffiettit  to  aacartain  Whether  arij 
ftaf^p«hiA^  td  theni  tttdse  ftotH  the  stMidiilg  or  from  A 
«M€»  natVHfe  of  the  khhU^i  tha  parties  saatiH  to  hate  ag 
ttara  ahall  Ka  th>  pattial  fttara^  tialeaa  tha  ahip  be  m 
thai  in,  aa  waa  said  by  Lord  Jtan^oa  id  NinMtt  r.  Ludk 
Wdef  Id  arVoki  a  diffidiH  inqtrtry  fhey  agreed  to  con 
laaa  ta  hata  hap^^anad  in  adnsaqaefiee  of  the  straddini 
waiw  t5  daiekudM  tbA  Aa  afattrart  miA  cialy  recall 
laaa  that  bappahed  by  tba  atrandHvg/  H  ^didd  infi^iM 
ddtibt  and  diticuHjr  (htt  fha  iftanioraadam  inteafded  u 
Thatafi)^^  it  aaaifis  td  nie  twiat  ta  de^f^  Ais  asaa  on 
itapm  df  tta  wmAi^  naf#i{hitoifdhf^th<raiMitfdli$^w 
iratpdinfadoiitWfflfaifdW.  Baaideir,}ftBep«ftlBatad 
that  die  insuren  should  not  be  liable  t6  ffie  ate^agis  k 
part  of  the  hm  ha{^paaad  hy  tbt!  kUmiAwg^  ttiey  wo 
addad  wotdatdthBi  affect  ^imkaapaft  of  the  loaa  hi 
tba  atranding;''  and  Aa  onussion  ofattch  wofds  atroagf 
a^fd  detarmhiasfridtfy  aa«ardmg  tathe  woMathat  arj 
in  Ae  memotatfdinn.  However  this  case  is  not  wifho 
cadant  On  astamining  the  ^a^  that  hare  been 
both  sidas,  it  appeals  that  thare  is  only  one  decided 
point,  Cdntillm  r.  The  London  Atmranee  Company  ; 
regard  to  that  of  WibotH  v.  Smithf  it  is  observable  that 
was  not  sti^nded  there.  Bat  the  case  of  Caniillon  v. ! 
don  Assurance  Company  is  the  more  to  be  relied  on,  be^ 
great  Assurance  Companies  hare  acted  upon  it  en 
Therefore  though  i  should  have  hadgreat  doubts  if  the 
had  never  been  determined,  I  think  it  is  better  to  d< 
cording  tothewordsof  the  policy,  especially  astfaat  con 
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supported  by  ^  above  onle,  ibougb  it  k  opeu  ta  tbc  iacw-*    1707« 
inieiice  to  whicb  I  alBist  allod^* 


LAWRSNCBy  J.    Allhoiigb  the  jwry  fouad  tbal  paTt  of  the     ^^^^ 

una^  bai^Ded  a/t«r  the  strandii^,  it  is  tikd  found  as  a  fact  ^^^^ 

attheahipreceivedQpdamage  hecnaeq^imce  tfike^rtm^mg: 

id  if  the  ship  had  not  been  strwdedy  both  the  ship  $SaA  eafgo 

ould  have  b^en  totally  lost.  Thequestion  therefore  is,  Whether 

I  ayerage  lorn  is  payable  taaay  aaiooftt,  however  great,  from 

liaterer  cause  4^  loss  mny  ^met  if  the  sbjp  happen  to  be 

randedf  Noir  wnsidering  how  extremely  iopccorate  a  pplicj 

Rnsorance  is  penned  J  think  that  too  great  stress  ought  not  to  be 

id  on  the  precise  words  used  in  it    K  the  e:|:eeption  m  ^ 

memorandum  be  confined  to  losses  arising  frcnntliasliandix^kU 

)nst  be  from  this  consideration,  that  otherwise  it  would  be  a 

emptation  to  the  master  t9  strand  the  ship,  if  any  trifling  da- 

lage  were  done  to  die  caijro^  to  enable  the  iissnred  to  t^epver. 

Hi  the  other  hand«  if  nothing  can  be  recovered  from  the  iusureia 

mi  for  damage  arising  from thestpranding,it  would  be  the  intetr 

»t  of  the  master  to  desert  the  ship  whenever  a  stranding  hapr 

^nedyandthen  there  would  be  a  totalloss.  However  in  a  caae 

rhere  the  words  of  the  policy  are  ii^a^ifrate,  and  whei^  tbt^nit 

ure  ioconyeni^K^es  attending  each  construction,  if  the  case  km 

^ver  been  decided  I  thinly  that  we  ought  to  be  guided  by  it  In 

the  case  of  WiUim  v.  Smithy  which  was  principally  relied  oji  for 

dk^  defeii^ntlx>rd  4fu]VJ^Mseemed  to  considecthajb  the  woid 

^  unless"  di4  not  create  a  condition ;  but  that  the  meaiung  rf 

the  exception  uraa  that  the.upderwritera  should  only  be  liable  for 

^  average  loss  in  two  cases,  one  where  there  is  a  general  ave- 

'^  the  other  where  thedamage  arifMS  from  the  strandingw 

But  inso  considering  it  Lord  itfoiM/feM  went  beyond  the  facts  of 

the  case  then  before  the  Court;  for  there  the  question  was, 

Aether  the  assured  was  entitled  to  recover  a  partial  average 

from  the  chrcumstance  of  his  being  entitled  to  recover  a  general 

average;  now  the  words  of  the  exception  are  not  warranted  frcte 

'^arerage  ^  unless  there  be  a  general  average,  or  unless  the 

ahipb^stmpded;"  biit  warranted  free  from  average^  unless  ge^ 

l^^nd,  or  the  ship  be  stranded  f*  therefore  as  there  i$  a  difference 

>^  the  expression ofthe8etwoaceptions,perhapsit  may  be  cour 
sidered  aa  a  condition  as  applied  to  the  stranding^  though  it  be 
^ot  a  condition  as  implied  to.the  general  average.  If  so,  then 
^ere  is  only  oue  authority  in  point,  that  of  Caiilt//oa  v.  2%e 
^^^'^  Awtrance  Caiapaay,in  which  case, according  to  the  re* 

poi 
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1797.    port  of  it  ia  BmrriWf  it  was  considered  that  the  strandi 
condition,  and  that  the  underwriters  were  liable  on  the 


BuRVBTT  j^^  ^  ^^j  c^mdition.   Therefore  as  the  yery  question 


KsvtiMG-  onoe  decided,  I  think  it  omrht  to  sovern  our  decfeic 
case;  especially  as  the  question  arises  on  the  construe 
instrument  so  inaccurately  penned  as  a  policy  of  assu 

Postea  to  the 


Itfomfttif 

jr<9  i5tt. •  Sharp  against  Sheriff. 

The  Court  ^B^HE  defendant  was  arrested  at  the  suit  of  the  pi 
•?.^.»P-,,  •*•  *hc  17th  February  last,  and  bail  was  put  in;  after 
the  defend-  was  taken  into  custody  upon  a  charge  of  murder  cona 
■^J[J^^  Ireland^  where  a  bill  was  fouiid  by  the  Grand  Jury  ag 
dbcucor-  and  application  had  been  made  to  the  Secretary  of  Sta 
iherirof  A  ^iD^  o^^i*  there  in  order  to  take  his  trial. 
!»Mod^lie  *  ^^^^^^  in  this  term  obtained  a  rule  calling  on  die  ] 
defeodaDt  shew  cause  why  a  writ  of  habeas  corpus  should  not  ia 
chu^e^^  sheriff  of  fTastptAire,  in  whose  custody  the  defendant  ^ 
feiooy,  to  mandimr  him  to  brins:  up  the  defendant,  in  order  tin 
up,  in  onier  mightsurrenderhim,or  to  shew  cause  why  an  exoneret 
mMit  be  ^^  ^  entered  on  the  bail-piece,  or  why  proceedings  s 
nrrcndered  be  Stayed  againstthe  bail  pending  this  inquiry.  And  h 
Bottbebaii  ^^  Woody.Mitchell(a\wheTe  the  Court  permitted  an  e: 
^uSSrv  to  ^  ^  entered  on  the  bail-piece,  because  the  defendi 
entitle .  under  sentence  of  transportation  for  a  felony,  and  4 
l^'^^^  board  a  ship  in  the  Thames  ready  to  sail,  it  would  bar 
niciian  ap-  tended  with  great  public  inconvenience  to  bring  him 
fs  £ait!2ss  '^o  Merrick  v.  Vaucher  (6),  and  Coles  v.  De  Hayn  (c),  i 
Ante'V'^*  same  thing  was  done  in  respect  of  alien  defendants 
^^•i     '    out  of  the  kingdom  under  the  alien  bill  (d). 

*  When  the  motion  was  first  made,  the  answer  given 
the  bail  not  having  justified,  were  not  in  a  condition 
any  motion ;  and  on  that  ground  the  motion  was  dda 
the-  bail  justified,  when  it  Was  renewed* 

Chamnbre  bow  shewed  cause.  At  all  events  that  p 
rule  for  entering  an  exoneretur  comes  too  early ;  for 
necessity  does  not  exist  here  as  in  either  of  the  cases  tei 
In  the  one,  the  defendant  was  actually  under  the  jud 
the  law  as  a  felon,  and  iii  execution  of  his  sentence.  In 
the  application  was  indeed  made ;  but  the  Court  refui 

(a)  Jint€,  6  Tol.  S47.         (»)  Xh, 60.         (e)  Ih^  52.         (d)  S3  0< 
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«  »  * 

»s  the  bail  made  an  affidavit  that  they  were  not  indemnified  nor    1797. 

ad  any  of  the  effects  of  the  defendant's  in  their  hands.    And 

nally  in  the  last  case  it  was  refosed ;  and  the  bail  were  after-     mgmUigi 

wis  held  liable  for  the  costs  of  the  trial,  though  it  exceeded  Shbuff. 

^e  (a)  sum  for  which  they  had  got  security.  Then  as  to  the  first 

art  of  the  rale  for  bringing  up  the  defendant  to  besurrenderedy 

t  will  give  rise  to  great  danger  and  inconvenience :  it  will  be 

sed  as  an  expedient  to  give  felons  in  custody  at  a  distant  part  of 

be  kingdom  an  opportunity  of  escaping ;  or  at  least  it  may  be 

ffHctised  to  delay  justice.    These  considerations  are  of  weight 

D  a  case  where  application  is  made  to  the  discretion  of  the 

3oart,  and  they  were  thought  sufficient  in  the  case  ofFawUr 

u  jDiom,  (ft)  to  induce  the  Court  to  reject  the  application  under 

^e  same  circumstances  as  existed  in  Wood  v.  SKtckelL  - 

Lord  Kenton,  Ch.  J.  It  is  impossible  at  present  to  permit  an 
exoneretnr  to  be  entered  on  the  bail-piece ;  that  part  of  the  rule 
b  at  least  premature ;  we  do  not  at  presentt  know  that  the  de- 
fendant will  be  sent  out  of  the  kingdom.    But  I  cannot  see  any 
objection  to  the  application  of  the  habeas  corpus  to  bring  him 
sp  in  order  that  his  bail  may  surrender  him.   The  undertaking 
of  the  bail  i$  either  to  pa v  the  debt  or  surrender  the  defendant ; 
the  defendant  is  still  in  a  condition  to  be  surrendered ;  and  the 
bail  are  desirous  to  perform  that  part  of  their  undertaking. 
There  is  fio  pretence  therefore  for  the  plaintiff  to  object  to  it ; 
iior  is  there  any  reason  why  the  bail  should  be  put  in  a  worse    . 
situation,  because  the  defendant  is  supposed  to  have  conunitted 
a  crime,  against  which  they  entered  into  no  stipulation  with 
the  plaintiff.    This  does  not  appear  to  me  to  be  an  application 
to  the  fsTonr  of  the  Court,  but  is  what  the  bail  are  entitled  to 
^^  ex  debito  Jtistitise ;  and  as  at  present  adrised  it  seems  to 
<Qe  to  be  almost  a  matter  of  course. 

ChanAre  then  offered  to  produce  an  affidavit,  which  he  had^ 
stated  that  the  bail  were  indemnified.    But  by 

^«  Court.  That  can  make  no  difference ;  for  if  they  are  in- 
demnified by  the  defendant  himself,  it  may  avail  them  nothing; 
and  if  by  any  other  person,  that  will  be  only  shifting  the  re- 
sponsibility from  one  innocent  person  to  another. 

Rule  absolute  for  the  habeas  corpus. 
The  defendant  was  afterwards  brought  up  and  surrendered 
^y  his  bail;  when  the  court  committed. him  to  Newgate  upon 
«i€  charge  of  felony. 

W  Ale,  6  ToU  »4d.  (»)  4  Burr.  «S4. 
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THE  plamtiffs  declared  in  assampsit  for  money  ha<i 
ceived  to  the  use  of  Cameron  before  his  bankrui 


Gordon  and  Another,  Assignees  of  J.  Cabu 
Tuetday^       Bankrupt,  against  The  East  India  Comp 

May  IJBM. 

^  ^  '  ' '  *■•  ceived  to  the  use  of  Cameron  before  his  bankruj 
iunder^  ^^  ^^^  money  had  and  received  to  the  use  of  the  plaii 
u  officer  in  luBsignees  since  his  bankruptcy.  At  the  trial  at  the  sitd 
India  Com-  I^s^  Michoelmas  term  at  GuUdhall  the  jury  found  a  ye 
IJj^y'j^  the  plaintifls,  for  6641.  13m.  8i  subject  to  the  opinio 
tigiii  his      Court  on  the  following  case. 

€^S3^  ^^  the  22d  of  November  1798  Cameron  was  at  Calcvi 
jJjJjP^'V  East  Indies  BB  chief  officer  of  the  ship  called  Princess  j 
tiie  Bad  the  scTvioe  of  the  East  India  Company ^  and  a  trader  w 
A^M.to  ^^Ifrapt  laws;  and  being  possessed  of  a  sum  of  675{.h4 
*•  '?![*^*^  ^  •'•  I'^y^or  of  that  place  to  receive  the  same,  and  to  j 
sidemtioD.  ^  hill  of  exchange  for  the  amount  upon  his  correspov 
tol^^e  ^^9^^^^  whichTViy/iiragreed  to  do  uponCameron'«  pe 
hye  laws  of  faim  to  ship  in  hi8(CaiiieroH'»)name  and  as  his  privilege 
Jfidfa  Com-  ^f  pi^e  goods  the  property  ofTaylor;  whichCameron  a 
P^°T*  do.  Thereupon  7ay/or  gSLveCameron  a  bill  of  exchange 
hibitora^  thus;  ** Dacca  23d  November,  1793.  For  675i: 
aae^the  ^^^ty  ^^ys  after  the  fipal  adjustment  at  the  East  huK 
foods  were  of  the  account,  private  trade  of  Mr.  •/'.  Cameron,  chii 
tered^are-  ^^  ^^^  Company's  ship  the  Princess  Amelia,  in  which 
soidb''  th**  P^'^^  ^^^  bales  of  goods  containing  395  pieces,  the  sai 
Company  deliveredin  goodcondition,please  to  pay  this  my firstofe 
Bame'and  (^^^^o^d  and  third  of  the  same  tenor  and  date  not  bei 
the  pro-  xo  the  Order  of  the  said  J.  Cameron,  the  sum  of  675£i 
ried  to  his'  value  received,  and  place  the  same  to  the  account  as  pei 
bS  fcSore  *^*^'"  Addressed  to.  *^Sir  Henry  Fletcher,  Bart.  Evan  I 
A.  received  ward  Golding,  William  Taylor,'Esq9.  London^  In  pun 
re3s  frS!m  theaboveagreemeutTViy /ofshippedsixbales  ofgoods  his] 
the  Com-  ^^^  board  the  said  ship,  in  the  name  and  as  the  privily 
came  a  liieroni  Cameron  by  a  deed  poll  under  his  hand  and  sc 
Swtfft '  22d  iV(wem6erl793  assigned  to  Taylor  the  said  six  bale 
hUassig-  thesameand  the  produce  thereof  to  TVc  v/or  his  executoi 
entitled  to   the  use  o(  Cameron  until  the  acceptance  of  the  said  bi 

rrcover  the 

amount  in  an  action  for  money  had  and  received  against  the  iSosf  /ndia Company  wl 
the  same  ( this  being  such  a  possenion  of  «*good8  aid  chattels*'  in  the  bankrapt,  as  I 
thcSlJac.  1  c.  IQ^s.  11. 
'*''  bring  a  rase  within  that  statute,  the  bankrupt  most  have  been  a  trader  when 
on  of  tlie  property.    [  I  B.  &  P.8S.  8  T.  R.  88.] 
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hange  and  after  tbeacceptanoe  thereof  tbento  tbenseof  Taylor  1797. 
bexecutorsy&c.  In  die  deed  poll  there  was  acovenant  on  the  ^^^^^^ 
irt  of  Cameromf  under  the  penalty  of  800/.  to  transport  and  agmhut 
mvej  the  goods  to  London^  on  board  the  ship  the  Princess  ihdi^/* 
^meH€i9  and  there  with  all  convenient  speed  afterthe  arrival  of  Conptf/, 
lesfaip  to  ddiver  the  same  into  the  Company's  warehouses,  to 
s  sold  at  dieir  sale  at  the  risk  and  on  the  account  Of  Taylor, 
he  assigrninentalso  containedapower  of  attorney  firomCameron 
ithorwingSir  HenryFletcher  &q.for  the  sole  use  and  benefit  of 
Soylartoreeeivefrom  the£ittf/iuftaCompattythe  money  arising 
f  the  sal^  of  the  six  hales,  and  to  give  reeeiptu  for  the  same  as 
i  siich  cases  is  osoal.  The  six  bales  of  goods  arrived  in  Eng^ 
md  inibeahip  PriMesiAmeHajCamercn  duringsuchvoyagebe- 
tg  chief  officer  thereof,  and  were  delivered  into  tbe  East  India 
ompany's  warehouse  as  part  of  the  privilege  of  Ccmenm^  and 
ere  sold  as  such  in  Sepiemb^  and  October  1794,  at  the  ConT- 
inyts  sales  of  private  trade;  they  prodaeed  the  netsnm  of  6&ff. 
is.  8dL  which  sum  was  placed  to  ttie  credit  of  Camerott;  and 
owreniaiin  in  tbe  handsof  the  Company.  The  bill  of  exchange 
iven  by  TUylor  for  tfaepurchase  of  die  g^oodswas  duly  accepted 
ad  Wteiiidorted  and  paid  awayby  J.  Cameron  to  Mr.  £7.Came- 
m  before  the  banirupfcy  ofthe  former,  but  has  been  refused 
syment  by  ike  acceptbr  W.  Taylor  in  consequence  ofthe  pro^ 
seds  of  the  goods  not  having  been  paid  to  him.  Casieroii  be- 
ime  SL  banknipt  in  No9iember  1794,  and  on  the  27th  of  thai 
lonthaobtiiiliissionof  bankrupiw»iduly  issued  against  himupob 
le  petition*  of  J.  Cameron^  who  was  a  creditor  of  Caaterofi'^  to 
9e  amoifnt  of  IdOL  before  and  at  the  time  of  his  committing 
ie  act  of  bankruptcy  upon  which  the  commission  was  founded, 
ndwhocontmued  so  to  be  until  the  suingout  ofthe  commission, 
he  plamtiflTs  were  chosen  assignees  of  his  estate,  kc.  William 
raylar  appliedon  the  hth  Jaiiiiaryl795  atthe  proper  officeat  tbe 
'n£aHtiuse  foranaccountof  the  saleof  tbe  goods,and  claimed  fo 
ecerveAesame  underthesaid  assignment  and  letterof  attorney: 
mt  the  messenger  under  the  (k>inmission  of  bankrupt  agaiiislr 
?aineroiihavmg  in  JVbvem6er  1794,given  noticetothe^oir/Jnc^Ea 
[Company  of  such  bankruptcy,  they  refused  to  account  and  pay 
br  the  goods  to  TF.  Taylor.  W.  Taylor  could  not  have  got  the 
irodoceof  the  goodsfirom  the  East  India  Company  before  J'a- 
uuxry  1795 ;  nor  could  any  alteration  have  been  made  in  tbe 
Vox-VU.  Q  ship'i 
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17S7.    ship's  bool^,  or  at  the  India  Hauie^  before  the  banla 
the  name  of  the  person  on  whose  account  the  goods 


Gomooff 


mgitM  P®^  received,  wi^ehoused  and  sold.  The  India  Con 
The  East  pay  the  produce  of  the  goods  which  have  beenassi 
Conpsaj.  out  a  power  of  attorney  from  the  assignor,  authorisi 
son  so  appointed  to  receive  the  same;  and  if  the  p 
ing,  dye,  or  become  bankrupt,  the  Company  do  not 
pay  to  such  assignee  without  being  indemnified.  Tl 
the  East  India  Company  do  notwithstanding  the  pro 
dersof  the.Company  frequently  assign  the  benefit  oi 
lege  by  assignments  similar  tothat  made  by  the  bai 
present  case*  These  orders  were  read  on.the  trials  ii 
^  indulgence  of  private  trade  from  the  United  Com| 
**  chantsof  EnglandtnLding  to  the  Eant  Indie$U>thec 
**  and  officers  of  their  freighted  ships,"  which  after 
tonnage  and  other  privileges  allowed  to  the  ofiicers 
ships,  were  to  the  effect  follow  ing ;  **  the  above  tonnag 
allowances  are  to  be  for  the  proper  use  andaccount  c 
said  persons ;  and  they  are  not  pn  any  consideration 
dispose  of  their  own  or  make  use  of  the  privilege  < 
person  whatsoever  unless  the  Court  shall  at  any  tim^ 
per  to  dispense  with  the  same."  <*The  commanders  i 
shall  be  at  liberty  to  pay  any  part  of  the  produce  c 
ward  bound  adventure  into  the  Company's  cash  ii 
which  they  shall  have  certificates  granted  to  th 
Court  of  Directors,  at  the  usual  rates  of  exchange  i 
ingSOOOiL  sterling,  during  the  course  of  the  voyagfi 
vided  among  them  in  the  same  proportions  as  are  i 
in  respect  to  their  private  trade  outwards  (a)** 

Giles  for  the  plaintiff.  The  21  Jac.  1.  c.  19.  att 
this  property  as  being  in  the  possession  of  the  banl 
time  of  the  act  of  bankruptcy.  By  ».  11.  of  that  \ 
^  any  person  or  persons  shall  become  bankrupt,  and  a 
^  shallby  the  consent  of  the  true  owner  and  proprief 
^  their  possession,  order,  and  disposition,  any  goods 
<*  whereof  they  shall  be  reputed  owners,  and  take  up< 

f «)  The  esse  wai  fint  rtated  ttefectkel  j,  f  n  not  ihewhi|f  that  the  I 
a  trader  at  the  Unie  when  the  good*  were  in  his  posMMiop,  which  the  i 
necessary,  in  order  to  give  rise  to  the  question  between  the  parties, 
hein^  admitted  to  be  so,  it  was  agreed  that  tlie  state  of  the  case  ihoi 
In  tikat  respectf  and  the  &ct  iatrodaced. 
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'nk  alteration  or  disposition  as  owners/' the  coininissioneniinay  1797* 
ell  and  dispose  of  the  same  f(Hr  the  benefit  of  the  creditors.  -— ^-^ 
^ithoat  minntely  examiningthe  various  cases  that  ha  ve  been  de-  ugmbmi 
enuined  on  this  statute,  it  is  sufficient  to  say  that  they  areresolv-  The  Bast 
ble  into  three  classes;  1st,  Wherethe  bankrupt  being  theoriginal  Company* 
•wner  of  goods  has  transferred  the  property  to  another  butretain- 
d  the  poaaession,  there  the  property  has  been  holden  to  go  to  the  ^ 
ttignees;  except  in  particular  cases  where  an  actual  delivery  of 
t  at  the  time  was  impossible,  buta  symbolical  delivery  was  made* 
lie  second  class  is  where  the  owner  has  placed  property  in  the 
ands  of  the  bankrupt  for  some  specific  purpose,  as  to  repair  or 
rork  it  up,  to  sell  it  as  a  factor,  or  the  like ;  in  which  cases  the 
Toperty  has  been  holden  not  to  pass  to  the  assignees,  because 
-  was  not  in  the  bankrupt's  possession  as  his  own.  Thirdly, 
^We  the  property  has  been  plciced  in  the  bankrupt's  hands  by 
nother,  in  such  a  manner  and  under  such  circumstances  as  to 
take  it  appear  to  tbe  world  in  general  that  he  was  the  true  owner 
fit,  whereby  he  gains  a  false  credit ;  within  which  class  the  pre- 
ent  caae  falls.  The  principal  object  of  the  act,  as  Lord  Hard^ 
trie  says  in  RgM  v.  Rawles  (a) ,  wastopre  venttradersgaining 
delusive  credit  by  a  false  appearance  of  substance  to  mislead 
UKewboshould  deal  with  them.  It  was  once  indeed  a  question 
hether  the  preamble  did  not  restrain  the  enacting  part,  and 
onfine  its  operation  to  a  possession  of  the  goods  which  bad  ori- 
nally  belonged  to  the  bankrupt  and  were  retained  by  him  after 
conveyance  to  another.  But  it  was  finally  settled  in  Mace  v. 
^adeU  (b)  that  it  did  not,  but  that  it  extends  to  the  goods  of  other 
arsons  in  the  hands  of  the  bankrupt.  The  only  question  there- 
ore  iswhat  sortof  <x>ntroI  or  possession  will  amount  toa  reputed 
■wnership  within  the  meaning  of  the  statute.  It  must  be  some- 
bing  short  of  the  real  ownership,  because  the  word  reputed  is 
(sed  in  contradistinction  to  it ;  that  is,  according  to  Lord  Hard" 
cicke  in  Ryall  v.  Howies^  where^a  person  by  specious  acts  of 
^^^s^easion,  order  and  disposition  gives  himself  an  appearance  of 
property  which  he  really  has  not.  And  accordingly  the  cases 
bave  gone  on  that  ground,  that  where  the  appearance  of  owner- 
ship in  the  trader  was  such  as  to  impose  on  the  world,  the  statute 
has  attached  on  the  property  so  placed  in  his  hands.  Such  was 
the  case  in  JIface  v.  Cadellj  where  the  property  was  adjudged 

(m)  1  rez.ST9.  (h)  Com.  832. 

Q2  "^  to 
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1797.   to  belragladie  repoted  buaband  in  whose  name  a  pot 

mm  waa^eptflfaoiigb  intrath  it  belonged  to  the  plaintiff  hisi 

^^^Jlmi    ^'^^  So  here,  to  all  appearance  these  goods  were  the 

Tto  BAtr  fttCameroM^^ej  wereshipped,  entered,  warehoused ai 

^!^.  hisliame,and  the  proceeds  canied  to  his  account  by 

/jMfui  Company.   No  dominion  could  be  apparently  n 

plete  than  his ;  he  had  the  sale  and  disposition  of  it  appi 

bis  own  benefit.    This  accords  also,  with  the  very  obj 

parties,  whi6h  was  to  impose  on  the  Eati  India  Com] 

itadoce  tbem  to  believie  that  the  property  was  Camer 

ihey  CQoId  not  impose  upon  the  Cmnpanyt  wMiout 

posing  on  the  rest  of  the  world ;  and  that  er^  core 

brings  the  case  within  the  statute.    It  cannot  now  bi 

that  the  produce  in  the  hands  of  the  Company  does 

within  the  words  of  the  statute ;  because  it  was  holde 

T«  Rpwiei  (a)  that  choses  in  action  fall  withiathe  dei 

ekaiieh  there  mentioned ;  and  the  produce  of  good 

considered  in  the  same  situation  as  if  thegoods  them 

jremained  iii  specie.    Nor  can  it  be  objected  that  m 

could  be  made  after  the  salie  of  the*  goods ;  for  this  maj 

AereHi  as  a  book-debt;  and  in  the  case  last  mentioned  i 

that  in  order  to  make  good  an  assignment  of  such  a  d 

tion,  as  far  as  might  b^,  it  was  necessary  Ui  gire  not 

debtor  $  but  here  no  notice  was  given  at  the  timeto  the 

Company;  and  therefore  the  parties  did  not  do  every  t£ 

they  might  have  done  to  render  the  transfer  notorio 

LaweSf  contrd.    The  property  passed  from  the  h\ 

.  Taylor  upon  a  good  oonsideriition  in  th^  first  instance 

has  been  no  fiiilure  of  that  consideration  since.  It  wai 

contemplation  of  either  of  the  contracting  parties  to 

flraud  up<m  the  bankrupt's  creditors,  batmerely  to  c 

a  private  bye-law  of  the  East  India  Company;  and  a 

pany  themselves  do  not  complain  of  that,  no  other  pe 

right  so  to  doto  Nor  indeed  does  it  appear  that  Catnert 

creditors  at  the  time  when  the  transaction  took  place ; 

is  stated  that  he  was  then  a  Hader.    The  case  theref 

merely  to  a  question  of  construction  upon  the  statute 

Hemiscbief  which  that  act  wasintended  toremedywa 

great ;  but  the  remedy  being  vei^  penal  the  Courts  hs 

requiredthd  case  to  be  broughtstrictly  within  it.  Fori 

(«)  I  rer.  STS.  i^a  1  Jltk.  177. 
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pose  tbete  things  are  necetsaiy  to  be  shewn ;  namely  a  firaudu-     17 
kntpostetuoD  in  the  tmnkrapt  manifested  by  some  act  of  noto-  «— 
riety*  oceompanied  with  a  power  of  disposition ;  the  property   ^, 
also  must  be  of  that  particular  species  described  in  the  statute ;   Tbel 
and  it  must  be  in  his  possession  at  the  time  of  the  bankruptcy*  comp 
As  to  the  fact  of  possession,  it  should  seem  that  the  presumption 
of  proper^  rather  arises  from  the  actual  than  the  constructive 
possession  of  goods.    Here  the  actual  possession  was  first  in 
the  captain  of  the  ship  on  board  of  which  the  goods  were,  and 
afterwards  in  that  of  the  East  India  Company ;  tbe  bankrupt 
never  bad  the  actual  possession*    But  admitting  a  constructire 
ponessioB  to  be  sufficient,  yet  the  presumption  of  property  can« 
aot  arise  from  that  alone,  unaccompanied  by  notorious  acts  of 
ownership.    But  possession,  whether  actual  or  constructire,  is 
only  an  equivocal  dreumstance,  capable  of  explanation,  either 
fint,  by  shewing  that  it  was  unayoidable,  as  in  the  case  of  a  ship 
stsea,  of  which  no  delivery  can  be  made ;  and  therefore  tb^  deli* 
very  of  Ae  grand  bill  <^sale  is  hetdsufficient...^iiUM0iiv.ilfa/tii4^ 
n<^  2  voI,462.:  or  as  where  die  property  was  too  bulky  for 
i^^ferjfMtmion  v.  Moore^  onle,  67. 2d]y*  Where  the  bankrupt 
^apoaessbnforsome  special  pnrpose;  asin  ColHmY.FarbeSf 
aat€,  8  vol.316w  Sdly.  Where  his  possession  is  consistent  with  the 
Mnnderwhichthepropertyis  transferred  to  attother,as  in  Ca^ 
%as  V.  Ketmeif  Cawp.  4B2.  Jamum  v.  WooUotaift  anief  3  vol. 
6l8.«ad  other  cases  of  the  same  description.  4thly.  Where  the 
possession  of  the  bankrupt  is  usual  or  customary,  though  the 
pioper^is  manother;  anddiereforesuch  possession  cannot  have' 
die  effect  of  deceiving  others  or  inducing  them  to  give  a  false 
<^t,asinilfJlrtMmy.ilfa/iii^,aiile,2voK462.  Now  this  case 
<^nines  within  all  these  exceptions ;  for  here  the  bankrupt's  pos- 
^^sam  was  unayoidable;  because  in  no  other  name  could  the 
goodsbavebeenbrottghthome;  itwasalsoforthespedal  purpose 
of  transporting  the  goods  toEnglandf  and  disposing  of  them  at  the 
CompanyVsales;  it  was  consistentwith  the  termsof  the  contract, 
^''Uioiit  which  it  could  not  have  been  executed ;  and  it  was  also 
l^nial  and  customary,  and  could  not  from  the  nature  of  the  thing 
ntdnce  aftlse  credit  to  be  given  to  the  bankrupt,  his  possession 
^^  purely  constructive.    And  where  there  is  a  lien  on  the 
8Qoik,ssthere  was  in  this  case,  the  creditons  cannot  be,in  a  better 
><t«atioathanthebankrupt.  Fo/Arenerv.Case,!  jBro.C%.  Co.  125. 
I^KBiiTOif,Ch.J.  Theeasescitedand  relied  upon  by  the 
defeadantwiUnot  be  shaken  byadecisionagainst  him  in  this  case* 

There 
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1797*     There  is  no  doubt  but  thut  shipg  at  sea  maybe  tnnsfe 

■  delivery  of  the  g^nd  bOl  of  sale,  or  that  goods  at  i 

^i!Srf     assignedbydeliveryofthebilloflading.     Thecases 

Th«  £a8t  has  been  holden  that  the  personal  chattels  of  the  w 

ConpaDj.  settled  in  trustees^  will  also  remain  in  force.  How  the 

to  this  last  class  of  cases  would  be  now  determined, 

res  integra,  I  will  not  presume  to  say:  I  lament  t 

whs  decided  that  the  possession  and  apparent  owner 

sonal  property  may  be  in  one  person^  and  the  title 

ther ;  for  I  think  it  would  have  been  better  for  the  p 

possession  of  such  property  (except  in  the  case  of  fa 

to  carry  the  title  with  it.   The  case  of  real  property  is  ii 

'situation ;  no  purchaser  is  satisfied  with  the  mere  p 

an  estate ;  before  he  purchases  be  calls  for  the  title 

examines  whether  or  not  the  possessor  be  entitled  U 

But  the  possession  of  personal  property  is  generally 

which  the  world  relies. 

The  statute  ofJames^  on  which  the  present  ques 
appears  to  me  to  be  a  wise  regulation.  It  was  passes 
commercial  interests i>f  this  country  were  ex^mely 
9tood,  and  in  a  reign  when  as  many  wise  proviftions 
for  regulating  both  the  internal  and  external  trade  of 
as  were  ever  made  in  any  equal  number  of  years.  And 
pion  every  act  of  parliamentthat  tends  to  prevent  lira 
receive  an  extensive  construction^  and  not  to  be  fritl 
Vow  let  us  see  what  this  c^se  is;  Cameran,  who  w 
mate  of  an  ^ast  India  ship,  had  by  the  indulgence  < 
India  Company  the  privilege  of  sending  goods  in  thi 
certain  amount;  by  .the  private  regulations  of  the  J 
Company,  these  privileges  are  only  to  be  for  the  pr 
the  respective  officers,  and  never  to  be  disposed  of 
Company  give  special  leave  for  that  purpose ;  it  appei 
Tayl&r  shipped  these  goods  in  Cameron's  name  and  « 
lege;  that  they  were  entered  intbeJE^iul/ftdtaCompf 
as  Cameron%  and  sold  as  his^  it  further  appears  that  Ti 
could  have  got  possession  ofthesc  goods  until  Jamvar 
that  no  alteration  as  to  the  niame  of  the  owner  of  the  g 
have  been  made  eitherin  the  ship^3  books  or  at  the  /i 
before  Cameron^ 9  bankruptcy.  Now  in  this  case  the 
documents  which  Taylor  could  have  carried  to  mar 
purpose  of  transferring  this  property,  as  in  (h^  case 
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iding:  biit  tbcfactoal  property  was  in  CmR«r0ii  one  of  the  officen    1797. 

nboaidthisship ;  andall  the  evidence  of  title,on  examiningthe  ' 

ompauiT's  books,  shewed  that  the  property  was  in  CamerM.  ^^^ 

od  the  question  now  is.  Whether  or  not  this  be  a  case  within  The  ^kn^ 

le  statute  21  Jac.  1.  c.  20f  If  it  be  not,  1  really  do  not  know  ConpMj. 

hat  case  does  come  within  it.  Thatstatutemeantthatcreditori 

loald  not  be  deluded  by  false  appearances.  In  this  case  false 

ppearanoes  were  held  out  to  Casiereii's  creditors  3  if  they  had 

itde  any  inquiries  at  the  ship  respecting^  the  title  to  these  g;oods, 

would  there  have  appeared  that  they  were  entered  as  part  of 

omerc/i^H  privilege  and  in  his  name ;  if  application  had  been 

ade  to  the  i?iul/fMKaCompany,they  would  have  been  inform- 

1  that  the  goods  were  Casieraii'«,  because  nootherpersoh  hada 

ghtto  put  goods  on  board  under  the  head  of  Comer mC$  privi-* 

g:e;  if  they  had  inquired  at  the  time  of  the  sale,  the  answer 

ottid  still  have  been  the  same.     Suppose  Camerwk  had  been 

esirous  of  raising  money  on  the  credit  of  these  goods,  the 

enon  advancing  the  money  would  reasonably  have  concluded 

ttt  they  were  the  property  of  Caaieroii4>^cause  they  were  en« 

iTed  in  his  name.     In  short,  in  whatever  light  this  is  considered, 

lie  whole  is  tlelusion.    The  parties  examining  into  Cosierm's 

fht  coold  only  have  concluded  that  the  goods  were  his  pro* 

^;  whereas  if  the  defendant's  argument  were  to  prevail, 

bose  who  trusted  to  these  appearances  would  be  deluded  by 

inding  that  another  person  was  the  owner  by  means  of  a  secret 

(VDsaction  betwreen  Cameran  and  Taylor.    Then  it  was  said 

^  all  diis  transaction  was  fair ;  as  between  Taylor  and  Came* 

^  it  may  be  so ;  but  as  between  Cameron  tod  his  creditors  it 

( not  (air,  but  delusion.    Therefore  it  appeari  to  me  that  Ca* 

"«roii  had  the  possession,  order  and  disposition  of  these  goods 

^in  the  meaning  of  the  statute,  and  within  the  case  of Ryall 

^•J2aiDfet,ni  which  it  was  decided  that  choses  in  action  were 

roodt  atid  eiitfleli  within  that  act.    If  we  were  to  give  effect  to 

Tayhfi>i  demand  in  this  case,  we  should  defeatall  the  provisions 

»f  this  act  of  parliament,  which  ought  rather  to  be  extended  in 

itscoastroction  than  controuled. 

AsRHoasT,  J.  This  case  appearstome  to  come  directly  within 
we  words  and  meaning  of  die  statute  of  J ames^  the  object  of 
^aichwas  to  prevent  persons  in  trade  obtai  ning  false  cred  it  by  the 
P^s^esdoafcapparent  ownership  of  goods  not  their  owo,&tbere« 
^7deludiiigtheirGreditors.Under  these  circnrastancesanyperson 
Would  haveadvanced  money  to  Casieroii  on  the  credit  of  these 

goods 
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1797.     gMcIs,  be  being  die  ottentible  owner  of  them.    Thk  k 

-  beneficial  act  of  parliament ;  and  Aongli  lodiriduali 

^?l^   aome  inatancea  suffer  by  it,  die  benefi^whidi  tbe  pnbli 

Tbe  East  from  i^  infinitely  oatweigha  such  private  inoenvenieno 

Compiii^.      Orose,  J.  It  is  always  unfortunate  when  the  gooA 

.  person  are  taken  to  pay  the  debt  of  another.    By  tins  m 

liamentif  a  trader  has  in  bis  possession  the  goodsof  ano 

son  with  the  consent  of  that  other»  and  has  the  order  i 

position  of  thenib  and  the  trader  becomes  n  bankmply 

ibissioners  may  dispose  of  them  for  the  benefit  of  bis  c 

But  diis  act  was  passed  in  order  to  prevent  a  trader's  o 

afalse  and  delusive  credit  by  the  posseMion  of  the  good 

tjber ;  and  if  by  havmg  such  |>ossession  die  trader  giui 

credit,  the  goods  iBUPe  to  be  distributed  under  this  ad 

whp  may  be  supposed  to  have  giv^n  him  credit.    I 

case  comes  both  within  the  words  and  meaning  of  this  s 

liam^nt.  CameronwastbereputedownerofthegoodsyC 

they  could  not  have  been  brougjhtto  Engkmd  in  this 

fat  they  were  brought  here  aa  part  of  his  privilege  ;  be 

qrder  aind  disposition  of  them ;  they  were  carried  todie£ 

Company's  warehouse  and  entered  in  their.bo6kia9iiis 

and  sold  as  his,  no  notice  having  beevkgiven  to^ay  pen 

tjie  bankruptcy  thatthegoodswertnottheproperty  of  ( 

and  the  question  is,  Wbo  is  entitled  to  the  pttMluoa 

Vnder  this  act  of  parliament  tbe  commissioners  are  ei 

dispose  ofit  for  tbe  benefit  of  CaiierW«  creditors.  H 

argued  that  the  money  in  the  East  India  Gompany^h 

not  tbe  species  of  property  that  this  statute  had  in  view 

a  chose  in  action,  and  it  waa  determined  in  Rgtdl  v 

that  a  chose  in  action  is  within  the  provisiona  of  the  a^ 

'.  Lawrence,  J.,  It  seems  to  me  diat  the  assignees  an 

tDrecoverthe  produce  of  these  goods  on  thisgrou[nd«tbi 

oaiinot  have  a  bettertide  than  he  wonid  have,  if  the  cole 

wasgiven  to  this  transaction  were  true.  Nowsupposingtb 

bad  been  tbe  goods  of  CVrmeron ,and  he  had  agreed  to  ass 

to7Vir//oron  their  arrival  here,  and  on  Tay/<w^«acceptii] 

exchange ;  on  the  arrival  of  the  goods  and  acceptance* 

by  raiy/or,Ciisi«roii8houId  have  transferred  themtoTs 

hisassignee;  after  such  transferTay/or  or  hisagenlsshoi 

have  taken  actual  possession  of thegoodaor  given  notice 

were  his  property,  otherwise  he  enabled  CVisieroii  to 
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:^parent  ownership  of  the  goods.    When  these  goods  wete  sold  I797» 

at  the  East  India  Company's  sale,  the  money  was  reeeired  by  '■■  .  ' 
the  Company  to  the  use  of  Camermk%  in  whidi  case  acoording  to 


Eyall  V.  Rawkif  in  ordei'  to  anign  a  chose  in  action  so  as  to  ^  ^^ 
to  take  the  case  out  of  the  statute,  notice  should  have  been  given  GonvAiiv. 
to  the  Etui  India  Company.  But  no  such  notice  was  giT^n« 
and  for  want  of  it  Taylor  gave  Cameron  an  opportunity  of  de- 
frauding other  persoDs  by  the  ostensible  owner^p  of  the  good^ 
It  was  said  indeed  that,  even  if  notice  had  been  given»the  JEosI 
IwSa  Company  would  not  have  suffered  any  alteration  to  be 
made  in  their  books  before  Casieroic  became  a  bankrupt:  but 
that  is  immaterial  as  far  as  respects  this  case ;  notice  mig^tjhave 
beea  given  notwithstanding,  and  the  effect  of  it  wonld  have 
been  to  prevent  any  peraons  who  inquired  at  the  Ea$t  IndM^ 
Hou$e  int6  the  title  of  these  goods,  being  defrauded,  because 
there  they  would  have  beea  informed  that  the  goods  were  not 
the  property  of  CVisier<m,  though  they  were  entered  as  his  in 
theii^bookfi.  Such  notice  therefore  might  hare  prevented  the 
very  fraud  against  which  the  act  of  parliament  intended  to 
guard.  But  two  cases  have  been  much  relied  on,  CoIUmm  r» 
/^orfcea,  and  Falkener  v.  Cage.  With  r^|;ard  to  the  former,  I 
was  by  no  means  satisfied  with  the  decision ;  it  struck  me  that 
when  die  timber  was  delivered  to  the  oflkers  of  govemmentin 
KeMfB  name  and  for  his  use,  he  had  the  possession,  and  order 
and  disposition  of  it;  but  the  Court  proceeded  on  this  ground 
that  the  bankrupt  had  only  the  possession  of  the  goods  far  a 
speciid  purpose,  and  had  not  the  order  and  disposition  of  thenu 
But  that  is  not  the  case  here;  it  is  not  pretended  that  CoaieroK 
had  not  the  order  and  disposition,  as  well  as  the  possession  of 
these  goods.  And  as  to  Palkenerr.  Ca$ef  it  was  clear  that  die 
policy  was  not  in  the  bankrupt's  poapession,  for  he  had  pawned 
it  to  tbe  broker;  and  therefore  diat  was  not  a  case  within  die 
statute  21  Joe*  I.  So  that  neither  of  those  two  cases  militates 
agttast  our  decision  in  this  case. 

Postea  to  the  plaintiffs. 
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WtdMtii9t 


The  KihQ  against  J.  A.  Harris. 


Mt^  Wiu  nr^HIS  was  a  conviction  on  the  stat.  1  Jac  1  c.  27.  fo 

ciuiTie.  two  hares  with  a  gun.    The  conviction,  after setti 

tton  do  not  the  information,  summons,  plea,  and  the  evidence,  co 

j^kiuton!*  •^"•»  "Whereupon  all  and  singular  the  premises  bei 

**  **°!ted^  ^^^  '"'^y  understood,  &c.  it  appears  to  us  the  said  just 

wbether  '   the  said  J»  A.  Harris  is  guilty  of  the  offence  charged  u 

neiube^or  '^  ^^^  ^7 *^®  ^^^  information ;  and  thereupon  it  is  coi 

be  not  6zed  and  adjudged  by  us  the  said  justices  that  the  said  J.  A 

'Wbeiber^'  ^®  Convicted  and  he  is  hereby  convicted  by  us  the  said 

!r  V^^u^    by  the  testimony  of,  &c.,  of  the  offence  charged  upoi 

S7,  here-     and  by  the  said  information  according  to  the  form  of  th 

iSrtau'^    in  such  case  made  and  provided."  By  the  statute  1 . 

S8  &23      27.  #•  2.  it  is  enacted  that  every  person  who  shall  shoo 

fi.i  Qu.      oi^  destroy  with  any  g^n,  &c.  any  hare,  &c.  (the  san 

proved,  &c.  before  two  justices,  &c.)  shall  be  by  the  i 

tices  committed  to  the  common  g^ol  of  the  said  count] 

three  months,  unless  the  offender  forthwith  upon  co 

pay  to  the  church  wardens  of  the  parish  where  the  o 

committed  or  the  party  apprehended,  to  the  use  of  th< 

the  said  parish  the  sum  of  20«.  for  every  hare,  &c. 

Erskincj  on  behalf  of  the  defendant  proposed  to  tab 
objections;  lst,Thatthestat.l./ac.lc.27.wasinthisre& 
tually  repealed  by  the  stat.  22  &23  Car.  2  c.  25. 

On  a  question  being  then  put  by  the  Court,  Whether 
viction  were  not  informal  for  want  of  an  adjudication, 
Crarrotr,  who  was  to  have  argued  in  support  of  the  oo 
admitted  that  this  objection  was  decisive;  on  which, 
Lord  Kent  ON,  Ch.  J.  said,Without  agitating  the  que 
specting  the  repeal  of  the  statute  of /aine^,  which  nee 
discussed  iii  this  case,  I  am  clearly  of  opiniqn  that  the  cc 
cannot  be  supported  for  want  of  an  adjudication.  64 
case  ofR.  v.  Vipont  (o)  there  had  been  determinations  b< 
but  in  that  case  it  was  clearly  settledthat  this  was  a  fatal  o 
I  have  rather  a  fullermanuscriptof  that  casethan  is  tobc 
Burrow's  Reports  ;  and  according  to  that  Wilmot  J.  ss 
other  objection,for  want  of  an  adjudication,  is  still  mo 
rial.  A  conviction  is  in  the  nature  of  a  verdict  and  jv 
and  therefore  it  must  be  preciseand  certain.  And  notwi 

(aJSAtcrr.UfiS. 
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Utg  some  old  cases  in  Salkeld  (a)  and  in  other  books  to  the  con-     1797. 
traiy,  I  take  it  that  the  judgment  is  an  essential  point  in  every  — — 
coDFiction,  let  the  ptfnishment  be  fixed  or  not.    And  so  it  was  ^1}^,^"^ 
held  in  R.  y.  Hawkes  (6)  on  a  conviction  for  deer-stealing*   HAaau. 
though  the  penalty  there  was  affixed  at  502i  certain;  and  in  thai 
case  Mr.  jPa2raA:er/]f  cited  two  cases  to  the  same  effect  This  matter 
also  came  before  the  Court  in  Tr.  9  Geo*  1.  on  a  conviction  on 
the  Stat.  1  Geo.  1  c.  48. ;  and  there  the  conviction  was  only  idea 
€<msideraimH  etH  quod  conmctus  esi^  ^.;  and  though  that  point 
was  not  there  decided,  it  appears  to  have  been  the  sense  of  the 
Court  tbait  the  conviction  was  bad  for  that  reason.    That  case 
is  reported  in  Modem  Cases  in  Law  and  Equity  (e):  but  it  is 
totally  mistaken  there,  as  indeed  are  nine  cases  of  ten  in  that 
book.**  Therefore  without  considering  the  other  point  concern- 
ing*  the  virtual  repeal  of  the  statute  of  James  which  I  desire  to 
le:ive  untouched,  I  ^m  clearly  of  opinion  that  this  conviction 
cannot  be  supported  for  want  of  an  adjudication. 
Per  Curiam^  Conviction  quashed  (dj. 

(a)  Vid.  R.  y.  Ckmidkr^  Hoik.  S78.  (»)  Vld.  8  Str.  8tt. 

(e)  Vid  Jr.  ▼  ^tJU0ii,8JlfiMf.l75. 

(d)  Another  cooviction  agaimt  the  sane  defendant  wai  alto  qnasbed  for  the 
teme  objection.    See  also  it.  ▼.  J.  HattCowp,^^  and  M^  ▼•  Dlmft^fmOd^ 

rol.  96« 


The  King  against  The  Sheriff  of  Surrey. 


rTffiftiirffifTL 

jfi^iecA. 

upon 
•ppllcatioa 


ARui.E  had  been  obtained  calling  upon  the  plaintiff  in  a 
cause  of  **  Baker  v.  Alderman^  to  shew  cause  why  the  ^^J^?, 
attachment  which  had  regularly  issued  against  thesherifffor  not  toset  aside 
bringing  in  the  body,  should  not  be  set  aside  upon  payment  of  JJJJjIU***^' 
costs,  bail  having  been  pot  in,  and  no  trial  having  been  lost     ai^aiost  the 
Reader  shewed  cause;  and  insisted  on  the  want  of  an  affidavit  Mt'^hri^ 
of  merits,  which  he  said  was  necessary  to  entitle  the  defendant  L*^^"^^! 
in  the  cause  to  set  aside  the  attachment ;  for  which  he  cited  a  having 
caw  from  the  master's  notes  of  the  King  v.  the  Sheriff  of  Surry ^  ^"nJtrila 
in  a  cause  oi Brooke  and  others  v.  Woolley  in  Easier  Term  last;  ^^*  ^^ 
wbensuchan  affidavit  on  the  partof  the  defendant  applying  was  qilkea^af- 

fldavit  of 
nterits,  if  inch  application  come  from  the  defendant  in  the  cause,  bat  not  if  it  come  bMaJidt 
from  the  iherHT  himself,  of  which  fact  he  must  malieoath. 

But  where  mch  attachment  is  rrgnlarly  laned,  the  Coart  will  on  no  accooot  reileve  the  sheriflT, 
if  it  appear  that  he  let  the  defendant  oat  of  cmtody  withont  talLins  from  him  sach  a  bail-bond 
8>  ampiired  bj  the  statate. 

holden 
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1797.    holden  to  be  neeeisiiiy.    And  he  rag^ted  that  this 
m  tioDt  tkongfa  in  the  name  of  the  sheriff,  was  in  trath 

^fjjjjjjj*  the  part  of  the  defendant. 

Tkt  Sheriff  Be$ifhkmpipiO(tt  of  the  rule  denied  that  diesheriff  wa 
of  SuasT.  ^^  Quine  to  the  defendant  in  the  original  action,  bnt  w^ 
endeavouring  to  relieve  hnnself  from  a  responsibility; 
had  incurred  by  his  omission.  He  said  that  it  was  pre 
to'cMl  on  the  sheriff  to  make  an  affidavit  of  merits, 
he  most  be  ignoralit :  and  he  cited  Hill  r.  Bait  (a),  f 
C6art  held  under  the  same  circumstances  that  the  at 
ought  to  be  set  aside,  as  the  plaintiff  was  put  in  the  si 
tibn  diat  he  "was  originally  entitled  to  be  in. 
.  IZsoder,  observed,  that  it  did  not  appear  that  there  1 
affidavit  ofmerits  in  that  case,  though  that  not  being  tmi 
in  questtoa,  it  was  not  lioticed  in  the  report  of  the  cas 
Lot4  Ksirvbir,  Ch.  J.  Where  the  application  is  ret 
on  behalf  of  the  sheriff,  it  cannot  be  expected  that  I 
make  kn  affidavit'of  merits ;  though  if  it  were  an  appli 
behalf  of  the  defendant  himself,  we  should  certainl 
suchaiiaffidavit '  But  to  prevent  collusion  in  the  pres< 
fiihire  ickse'dftfats'  kind,  we  shall  require  an  affidavit  U 
on  the  part  of  the  sheriff,  that  this  application  origin 
him,  and  was  not  made  in  collusion  with  the  defend 
cause;  and  if  that  be  done,  the  plaintiff  will  have  no 
complain,  as  he  will  be  put  in  the  same  situation  th 
originally  entitled  to  be  in. 

The  matter  stood  over  for  the  affidavit  to  be  rece 
the  sheriff,  which  was  accordingly  produced  and  read 
sequent  day:  but  it  appearing  there  that  the  sfaerii 
chai^ged  the  defendant  out  of  his  custody  on  his  own  i 
ing  to  appear  and  put  in  bail,  and  bad  neglected  to  ta 
bail-bond  as  is  required  by  the  statute, 

The  CourtfOn  thi8objectionbeingtaken,andottcooi 
of  the  case  of  Fuller  v.  Prest  (6),  refused  to  relieve  t 
who  had  been  thus  guilty  of  a  breach  of  hia  duty;  and 

Discharged 
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Alves  against  Hodgson.  ~ 

M^  MtiL 

THE  declaratioii  stated  that  pn  25th  July  1796  at  Jamdea  ^^   ^^ 
yiz.  at  Londatif  &c.  in  consideration  that  the  plaintiff  at  tif  eaiwoi 
die  request  of  the  defendant  would  enter  himself  as  a  marineron  ^'^i^ 
board  the  ship  JVet//  Malcohm^  whereof  the  defendant  was  then  -  contnct 
master,  and  bound  on  a  voyage  from  /aniaica  to  Lomdon^  and  jmntfffMr, 
would  proceed  on  the  royage  as  such  mariner,  and  would  do  ^'^^^ 
his  duty  as  an  able  seaman,  the  defendant  undertook  and  to  the  that  i 


plaintiff  promised  three  days  after  the  arriTal  of  the  said  ship  wutof  iT 
NAUMaleolmzt  London  to  pay  him  as  sueh  mariner  fiffygui-  steaf* 
neas  as  wages  for  his  service  during  the  voyage.  It  then  stated  /  ',.    ,^     . 
that  the  plaintiffon  the  same  day,  &c  entered  on  board  the  said  -  ^, 

ship  as  a  mariner,  to  serve  during  the  voyage,  and  that  he  did  .f    ^  /^^^Z. 
accordingly  serve  and  do  his  duty  on  bofurd  the  same,  until  the        /'^  -    / 
29th  Jttfy  1796,  at  which  time  the  ship  was  on  the  high  seas ; 
and  although  the  plaintiff  was  ready  and  willing  and  offered  to 
remain  and  serve  on  board  the  vessel,  &c  for  the  residue  of  the 
▼oyage^  yet  the  defendant  contriving  and  intending  to  injure    • 
the  plaintiff,  would  not  permit  him  to  remain  on  boiord  the  ves-' 
sel,  but  without  any  reasonable  cause  and  against  the  consent  of 
the  plaintiff,  discharged  him  from  his  service  as  such  mariner^ 
and  obliged  him  to  quit  the  vessel.    It  then  stated  die  subse* 
qaent  arrival  of  the  ship  at  Landath  &c.  and  the  refusal  of  the 
defendant  to  pay  the  plaintiff  his  wages ;  and  that  in  conse- 
quence of  such  dismissal  of  the  plaintiff  from  the  vessel,  hehad 
lost  the  advantage  which  would  otherwise  have  accrued  to  him 
fromservingon  board  during  theremainder  of  the  voyage.  The 
•econd  count  stated  that  in  consideration  that  the  pltuntiffattha 
request  of  the  defendant,  had  entered  himself  as  a  mariner  on 
board  the  said  vessel  on  the  same  voyage,  the  defendant  made 
bis  certain  note  in  writing  subscribed  with  his  hand,  and  there- 
by three  days  after  the  arrival  of  the  said  ship  Neitt  Malcolm 
at  loadoii,  promised  to  pay  the  plaintiff  by  the  name  of  Witlu 
om  J/ves,  tbe^sum  of  fifty  guineas  if  the  plaintiff  did  his  duty 
as  an  able  seaman ;  it  then  stated  that  the  plaintiff  did  accord- 
uigly  enter,  and  all  the  other  facts  mentioned  in  the  first  count. 
There  were  other  counts  for  work  and  labour,  upon  a  t{u^n« 
torn  meruil^  and  upon  an  account  stated. 

At 
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1797.        At  the  trial  before  Lord  Kenyan  at  the  sittiugs  after 
■  at  Guildhall  the  plaiDtiff  proved  the  facts  as  stated  inf 

^aM  i^i^D»  ^^  produced  the  note  mentioned  iu  the  seco 
noDGwir*  which  was  dated  **  Jamaica  25th  July  1796/'  and  wa 
words; "Three  days  after  the  arrival  of  the  ship  Ndll 
^  at  London^  I  promise  to  pay  to  W.  Ahei^  fifty  guin 
"  does  his  duty  as  an  able  seaman ;''  signed  "  John  I 
There  was  no  stamp  on  the  paper,  and  the  defendai 
evidence  a  law  of  Jamaica  passed  before  the  date  of 
whereby  a  certain  stamp  was  imposed  on  all  inland  b 
change,  and  on  all  promissory  and  other  notes  faj ; 
tended  that  the  paper  in  question  not  being  stamped, 
by  the  operation  of  that  law,  and  not  being  eviden 
country  where  it  was  made,  it  could  not  be  received  in 
in  a  court  of  justice  here.  And  Lord  Kenyon  beinj 
opinion,  a  verdict  was  taken  for  the  plaintiff  genera 
leave  to  the  defendant  to  move  to  enter  a  nonsuit  on  tha 
Accordingly  Mingay  on  a  former  day  having  obtain 
for  that  purpose, 

Garraw  and  Espinasse  now  shewed  cause  against  it 
paper  given  in  evidence  was  not  a  promissory  note 
agreement,  and  therefore  not  within  the  scope  of  tl 
Jamaica.  By  that  agreement  the  plaintiff"  undertoo 
good  conduct  as  a  sailor  during  the  voyage,  and  th< 
in  consideration  thereof  undertook  to  pay  him  fifty  gv 
his  labour.  In  Carlos  v.  Fancourt  in  error  CbJ^the  C 
that  apromise  in  writing  to  pay  money  on  a  contingen 
not  be  declared  on  as  a  promissory  note  within  the  3  an 
c.  9.  because  it  was  not  a  negotiable  instrument;  but 
held  that  it  might  be  declared  on  as  a  special  agreem 
accordingly  the  declaration  in  this  case  is  so  framed.  ] 
if  the  Court  should  hold  this  to  be  a  promissory  note  m 
law  in  question,  still  they  will  not  suffer  the  defendan 
himself  of  an  objection  which  is  merely  founded  on  a 
law  in  a  foreign  country,  and  does  not  enter  into  fhe  i 
the  transaction  between  the  parties.  The  operation  < 
law,  is  merely  local,  and  has  never  been  holdenf  prop 

(a)  The  law  io  qaettioo  imposed  a  stamp  daty  on  "  crery  piece 
<*  (iaper,  &c.  on  which  shall  be  written  any  inland  bill  of  eichangcdn 
*'  ^,  prooilssonr  or  other  note,  vbere  the  sam  or  valne  exprened  tbers 
*•  payable  ther^y«  shall  be  above  201.  and  not  exceedii.g  601.  the  um 
•*  when  the  sum  shall  be  above  50(,  and  not  exceeding  900t  the  mm  of 
(b)  JnU,  3  rol.  48f  • 
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enforced  by  a  foreign  jadicature  (a).  Besides^Sdly,  There  is  a     1797. 
count  on  a  quantam  merait ;  and  if  the  paper  cauld  not  be  re-  ' 

ceived  as  evidence  of  the  special  undertiiiing,  then  the  plaiotiiT    ^^jk^i 
was  at  liberty  to  prove  his  actual  service  for  fire  days  on  board  Hoooioir, 
the  ship,  and  to  recover  for  the  value  of  his  labour  durinj^  that 
timeyas  it  was  proved  that  he  did  not  desert  his  duty,  but  was 
forced  oat  of  the  ship  by  the  defendant's  contrivance. 

ilfts(|fajf,co)ilrd,insisted  that  the  contract  wasentire,andunles8 
theplaintiff  was  entitled  to  recover  fw  the  whole  he  could  notre^ 
cover  at  alL  In  going  upon  the  count  for  the  quantum  meruit, 
he  will, be  estopped  by  the  defendant's  shewing, that  there 
was  a  contract  in  writing.  It  was  never  known  that  where  a 
contract  being  legally  framed,  cannot  be  enforced  as  such,  the 
plaintiff  can  avail  himself  of  the  execution  of  part  of  it  to  re- 
cover pro  tanto. 

Lord  KENTOJTy  Ch.  J.  His  is  a  promissory  note,  though  not 
negotiable,  and  as  it  is  not  stamped,  it  cannot  be  received  in 
evidence.  Then  it  is  said  that  we  cannot  take  notice  of  the 
revenue  laws  of  a  foreign  country :  but  I  think  we  must  resort  to 
the  laws  of  the  country  in  which  the  note  was  made :  and  .unless 
it  be  good  ther^,  it  is  not  obligatory  in  a  court  of  law  here.  But 
as  there  is  a  coiuit*on  a  quantum  meruit,  which  was  not  con- 
sidered at.  the  trial,  and  as  the  instrument  could  not  be  given  in 
evidence  for  want  of  the  stamp,  there  must  be  a  new  trial  in 
order  to  give  th^  plaintiff  an  opportunity  of  recovering  on  the 
general  count ;  therefore  let  there  be  a  new  trial. 

Rule  absolute  for  a  new  trial. 

(u)  YM.  what  b  nid  by  Lord  MmsfUid  in  Holnum  r.  Jokmon,  Opwp.  S48. 


Neal  and  others  against  M.  De  Gar  ay  and  F;  De    2w«fi^ 

'IlHIS  was  an  action  of  assumpsit ;  to  which  the  defendants 
-*-  pleaded,  in  abatement,  that  the  supposed  promises,  if  any  iLTJiiieai' 
TOch  were  made,  were  made  by  them  jointly  with  oueB.  De  Qa»  *{?*  •"** 
^^,  and  not  by  them,  without  the  said  B.  De  Oarajft  which  said  o«gbuo*^° 
B.  De  Garuy  is  still  alive,  to  wit,  in  Spain;  wherefore,  ftc         ''^  "***" 


with 
the  defcad- 


ut^HbootaeceoarytolayftTemie.    Andif  it  be  pleaded  that  inch  other  tMnoa  iitollTe.t» 
vit  u  Sptm^  it  wUl  be  coiaideied  as  j^leaded  withoat  any  veotte.[9  B.  Bt  P.i67,] 

To 


S44  CASES  IN  EASTER  TERM 

1797*        To  this  plea  the  plaintiff  demurred :  and  assigiied  1 

•— — *"  that  no  certain  Tenue  or  place  within  this  kingdom  % 

figabui    ^^  B*  De  Garay  is  alive  is  alleged  or  shewn  in  the  [ 

DsGabat  the  said  JB.  De  Garay  is  in  the  said  plea  alleged  to  be 

Spain^  which  alleg^atioii  being  of  a  transitory  nature, 

have- been  pleatded  or  averred  at  the  place  or  venue  m 

in  the  declaration ;  and  that  the  defendants  in  their  pl< 

from  the  place  or  venue  mentioned  in  the  declarad^D 

any  necessity  for  so  doing. 

ilfarryo/ in  support  of  the  demurrer^  after  premisio 
every  case  of  a  transitory  nature  the  defendant  is  bound 
the  venuelaid  in  the  declaration  except  in  cases  wbereIo< 
is  to  be  pleaded,  objected  to  the  plea,  Ist,  Because  the 
De  Garay* $  being  alive  was  pleaded  without  any  veni 
this  kingdom ;  and  2dly,  Because  the  venue  in  the  pi 
departure  from  the  venue  iu  the  declaration.  First,wl 
material  and  traversablefact  is  pleaded,a  venue  must  b< 
and  the  reason  given  for  it  in  the  books  is,  because  it 
times  the  venire  issuedtothe  particnlarplace  where  the 
pened.  Hei^  no  venue  is  laid ;  for  a  venue  out  of  the  1 
is  considered  in  this  respect  as  no  venue  at  dU  Secon< 
the  other  is  a  more  forcible  objection  ^:  this  is  not  only  f 
of  demurrer,  but  before  the  statute  which  required  th 
of  a  demurrer  to  be  specified,  a  departure  from  the  ve 
in  the  declaration  was  not  aided  by  pleading  bver,  tho 
want  of  a  venue  was.  In  ColKn$  v.  SuiiOHf  I  Lev.  I4i 
834.;  and  1  Keb.  816.,  judgment  was  given  for  the  ph 
this  ground,  on  the  authority  of  two  cases,  the  one  in 
46,  the  other  Dixau  v.  Wiliame,  H.  1665.  in  the  latter  i 
the  judgment  for  the  plaintiff  was  afiirmed  on  a  writ 
Formerly  it  was  doubted  whether  a  matter  that  arose 
reign  country  could  be  tried  by  a  jury  of  this,  but  thi 
was  soon  removed  by  deciding  that  the  venue  is  only 
for  the  sake  of  conformity ;  Dowdale's  case,  6^Co.  46« 
still  in  a  trauaitoiy  matter  the  defendant  cannot  depart  i 
▼enue  laid  in  the  declaration ;  Bridgewaier  v.  Byihwai 
113.  In  DaL  18,  the  plaintiff  declared  on  a  bond  in  1 
the  defendant  pleaded  that  it  was  made  at  D.  in  the  oo 
JV\  and  it  was  holden  that  the  plea  was  bad. 

Walton^  cantrdf  1  st.  Where  the  objection  taken  in  th< 
the  writ,  applies  to  the  persons  suing,  or  to  those  who  < 
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bare  been  joined,  it  is  not  necessary  that  there  should  b^  any     1797. 
venae  at  aB.  2dly,  If  in  oooimon  casesa  yenue  be  necessary,  it  — — 
is  not  necessary  in  this  particular  case  where  the  fact  is  [beaded     ^gj^u 
in  a  foreign  country.  3dly,  At  all  erents  the  renue  in  this  plea  DsGasat 
may  refer  to  the  venne  in  the  declaration.  First;  No  venue  is 
necessary  in  pleas  of  abatement,  in  which  respect  there  is  a  dif- 
Terence  between  pleas  in  bar  and  pleas  in  abatement.  If  alien- 
ig«  bep]eaded  in  bar,  it  must  be  pleaded  with  a  venue;  if  plead-* 
^  in  abatement,  no  venue  is  necessary.  Wegt  v.  SuHcn^i  Lord 
Ba^  853;  Pie  v.  Cooper^  2  Lord  Raywu.  1243 ;  and  Ord.  v. 
^ward,  12  Mod.  125.  In  Scawen  v.  Garreit  (a),  where  thede- 
endant  pleaded  his  privilege  of  attorney  of  the  Common  Pleas, 
t^asobjected  that  noplace  was  laid  where  die  defendant  was  at* 
oraey,  notr  where  the  Court  of  Common  Pleas  was:  but  ^Tolr 
'ii.  J.said  that  it  was  not  necessary, because  that  being  a  matter 
oiiceming  the  person  of  the  defendantshould  be  tried  where  the 
iritwBs  brought  (i).    So  in  Jevens  v.  The  Administrators  of 
^^^mere  (e)  to  debt  for  rent  on  an  indenture  of  demise  the  de* 
^dant  pleaded  under  the  statute  32  Hen.  8  c.  16.  that  Leve- 
«re  was  an  artifioerbom  out  of theobedience  of  the  king,  to  wit, 
Pam  in  the  kingdom  of  France :  one  objection  was  that  no 
ace  was  laid  where  Levemere  was  an  alien  artificer ;  but  it  was 
isweredby  the  Courtthat  thatmattershould  be  tried  where  the 
rit  was  brought  Again  in  ^utt  v.  MilU  (^lO,  where  the  de- 
ndant  pleaded  in  abatement  that  before  the  exhibiting  of  the 
li  be  was  knighted,  it  was  objected  that  there  was  no  venue 
id  where  the  defendant  was  knighted ;  but  Holt  Ch.  J.  said, 
rbere  needs  none,  because  the  plea  going  to  the  person  it  shall 
tried  where  the  action  is  laid.''    So  in  Blakev.  Dodemead  and 
ife  (e)  it  was  holden  on  a  writ  of  error  that  on  a  scire  facias  by 
ron  and  feme  on  a  judgment  recovered  by  the  wife  dum  sola 
3  plaint!  A  need  not  allege  by  way  of  venue  where  they  were 
trried:  it  was  insisted  by  the  counsel  for  the  defendants  in 
wr  (and  their  argument  was  adopted  by  the  Court)  that  this 
»on1y  asurmise  relatingtothe  person  of  the  plaintiff  and  was 
t  in  nature  of  an  exception  in  abatenient ;  and  that  as  to  mat- 
's which  go  only  in  abatement  of  a  writ  it  is  not  necessary  to 
ravenue.  Ifflo,sayinglliattheotherpartiier^.De  Garay is 

>)  2  Lord  Raym.  1173.  (b)  See  also  wmiami  t.  Drwy,  18  Kbd.  195. 

0  1  Samd  8.  (d)2  Lord  Bagm.  1014. 

')  8  Ufd  Aoym,  1505.  and  9  Stra.  775. 

VouVII.  R  alive 
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179T.     aliv«ini^pai»iiimyb«M^€Ctedastl]e8Wflttttige.  Thii 
wammted  by  a  Tariety  of  preoedenls  ia  tlie.ancieQ 


^«^  modleni  bookaof  eiitries.l4i.  PladimJi,  179 ;  Rmti 
DiGabat  b.pL&^  apL  a  and  62.  &.  VWas  of  joiBt4eBU4 
JSam  19.  plea  of  lenaney  in  coaunoa;  Heam^'sPleaA 
of  co-execQtov  defaadant  ^  1  Mod^  Emir.  l(k  plea  of 
tiw  a0.pleaof  apMtnonhip;  aad/iapJiurr.  Cler.  IGa 
Wbere  theCowl  baa  joriadklipa  to  fry  tha  origiadli 
tbey'baye  to  trythe  pTOmifroain  tbiieaae,tbay  bavo  a] 
tioatolry  aayMHateml  fi^t  Aat  ariaaa  moideat^ 
of  (be  came,  thougb  it  ariBO  in  a  foceign  oanntiy. 
moaaa  oitedia  DowdMi^eamz  and  t&  48.  o^anotbe 
cited;  And  ta  DMrinit. AMarM(a>»  in <k(bt  oa  1 
iioaed  for  payment  of  aM^ay  on  Ae  ratora  of  a  oBTla 
Hio  ble  of  JToy  to  tbkcooatry^  tbedtfinidaiit  plm 
abip  was  on,&ejMife  at  tbo  Isle  of  ilfagr  ift  paita  beya 
towit^atCAtwHMjrA^biit  tbat  abe  waa  diaabled  on  b«r 
On  tbia  Luiwiche  obaerred  tbattbe  Teane  in  tbe  plei 
nant  and  abawrd;  tbataecerdinf  to  aereml  anftboriti 
necoagary,  and  tbat  be  bad  taken  partieolar  notice  el 
▼entaoob  abanTditi0a'(if poaaibk)  finr  the  fiiture^  Ii 
Udertfm  (A)  tbe  defendant  baaing  pleaded  in  doirc 
aoeoaple,  tbe  plaintiff  replied  tbat  abe  waa  married 
Ian  o^  BdbUmrgk  i&tbot  part  of  fifttot  J^rttouHeaU 
*  and  tbe  replication  waa  ruled  U^  be  goodi»    Thirdly 

were  neceaaary-  in  tbia  plea,  the  place  wbere  B.  jDj 
^  leged  to  be  alive,  towit,  in  SpaiUf  may  be  undcmli 
Middteiex.  No  other  county  is  mentionedy  and  the 
mi^  be  referred  to  tbe  county  iatde  mai^n.,  Qkot 
CrcJac.  96:  and  Smtionv.Fenn,  3  WUti.  339. 

Marryaiit  in  reply,  observed  that  most  of  the  ca 
the  defendant  on  tbe  first  head  were  caaes.of  pleas  ti 
of  the  party  on  record;  tbat  the  precedents  allu( 
shewed  at  dbe  moat  the  want  o£a  vemie  in  those  caa 
tbe  case  of  Ilderiom  ¥i  Ilderitmj^t  least  piored  the 
adhering  to  the  venuelaid  in  the  declaration. 

Tke  Cmti  took  tone  to  consider  of  the  case^  an 
opinion  was  delivered,  as  follows,,  by 

Lord  Kenton,  Ch.  J.  who  first  stated  the  plead 
certainlylaiddbwninthebooksasageneralpropositii 
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pbcesbooUmpIeadingbeallegedfcH'eTeTymfttdrial'fact  whi^    n97« 
is  alleged  andn^  be.tniFeraed ;  aad  that  vithout  neceMity  tbe 


lefendavt  rimll  Bot  vary  from  the  re^ue  laid  in  the  deckratioii,  ^'j^y 
IS  whereMHDa  locd  inatterM  pleaded.  BMt  to  this  it  is  admitted  DaGAaAT 
iiat  there  is  aa  exoeptioii,  and  that  there  needs  no  Tenue  where 
natter  is  pleaded  in  abatement  which  eoncems  the  person ;  and 
otafce  Am  cHe  out  of  that  exception,it  has  heen  takl  that  joint* 
nnacjyfc^jii  the  fdaiDtlffwilh  another  not  named  ia  anch  plea; 
)Qt  Aot  isnal  thecaae  of  a  aimilarplea  thatlierfe^enAml  mtf 
mAernat  sued,  were  joint  contraGton;  But  this  distinctien 
»Rot  trae;  both  are  pleas  ooncemii^  the  person  ;  and  Lord 
%ier  Baraa  Comfm  in  hss  Digest,  vol.  l.ji.  32.  title  **Abate* 
■eat" (F.fl)^ rliairs the pleaof aperson notsiied  beingajoint 
Mtrador  with  die  defendant,  as  a  plea  in  abatement  to  the  per- 
Kmofthe  defendants  When  this  wasargnedy  we  donbted  whether 
I  distinction  might  not  holdi,  which  had  formerly  been  allowed 
between  pleas  in  abatement  to  the  pei^on  of  the  defendant  triable 
)^  reeorcK  and  those  triable  by  a  jmy ;  IB  whi<A  latter  case  it 
M  been  haideB  that  there  shooMb^  a  tende  in  the  plea.  Thiol 
h(  Qwrt  beM  in  Siiphems  v.  Sqmre,  Cmnh.WL  which  was  the 
■e  if  an  attemey  who  pleaded  hisprivilage  withontannexing 
*  writ  of  pririlega  to  his  plea;  and  the  plea  was  holden  leba 
^  for  waait  of  n  Tenue,  as  it  was  not  a  matter  triaUe  by  the 
0ond*  The  like  was  determined  in  Fawkner  tr.  .^mitf  in  I 
^«^&  M4.  where  Ae  pririlegeof  chancery  was  held  to  be  iH- 
les^ed  wiAoat  a  yenue.  Bat  howerer  this  might  ha^e  been 
^^fu^ljt  it  wiB  not  now  be  necessary  to  discnss  if,  sinoe  the  sta* 
Bte  of  Queen  iiisn.  has  direeted  that  the  Tenoe  shall  come  from 
^t  body  of  the  county.  In  consequence  of  which  it  is  laid  down 
^BfneQh.U^th^cBme^ttiertomr.  Ildertim2H.Btackiione 
Al«Aat  die  principle  now  is,  that  the  place  laid  in  thedeclara^ 
KMi  dnrsFS  to*  ft  the  trial  of  every  thing  tlmt  is  transitory ;  and  it 
honld  seem  tfint  neither  forms  of  pleading  nor  andent  rales  of 
lieaiisgeslablished  uponadifferenlprinGipie  ought  now  to  pre- 
^1;  aiddiat  since  a  defendant  who  pleads  a  matter  arising  in  a 
^igii  eoantry  woidd  be  oUiged  to  k^  the  same  venue  as  laid 
ft  the  deithfarion,  the  repeating  that  venue,  or  laying  no  venue 
■t  bM^  it  a  distinction  without  a  difference.  And  upon  these 
^<^les  that  Court  decided  that  a  replication  of  a  plea  6f  ne 
inqteaacoouple,  stating  the  marrii^to  have  been  2XEdinburgk 
^  ^ttoai^  without  lay  ingany  venue  in  EnglandyWnB  a  good  re- 

S  2  plication 
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1797.     plicalion,  for  tLfil  as  the  insert]  tig  it  m  the  replicati 

nugatory  J  the  want  of  it  can  do  no  harm-    On  the 

^JxtlCi  *'^'*  *^"^*^  which  Ktands  on  the  priuoiples  of  soun 
Peuahait  plea  is  good,  notwithstanding;  there  is  no  venue  a! 
With  respect  to  the  second  ohjection,if  the  plea 
withstanding-  the  want  of  a  venue,  the  alleg-ing  (h 
plea  in  a  foreig"n  conn  try  will  not  vitiate  the  plea ;  fc 
on  which  such  oh j action  has  prevailed  is,  that  the  a 
to  have  happened  in  a  foreign  country,  without  go 
to  wit  in  the  parish  of  Sf,  Mar^  ie  Bone^  or  some  3 
in  eflfect  pleading  a  traversahle  fact,  without  allegii 
its  trial ;  but  when  it  is  settled  that  no  venue  is  ti 
foundation  of  thi^  second  objection  fails-  Therefor© 

Judgment  for  th> 


Tbe  third 
cUaiecifihe 
aciiuu>'  act 

dved,^c  the 
eonxidtraii* 
4m^Ual\  be 
t€iiX}y  and 
haaajidt 

mrajti  the 
eorteicfrnili* 
on  paid  for 
th«ai>iiuit)^t 

wbii^b  ii 

thereb.i'  tc* 
quired  tobf* 
i(]  monttf 
cM^:  and  if 
mich  coTiii* 
di^ntiioa 

paid  hy  an 

h^Ltfiif  the 
pHnripal  it 
nit&t  b«  to 
»i  a  ted  ill  the 
deed, and  It 
is  notbuffi* 

ciCQt  til 

ilale  that  il 
was  paid  by 
the  |iriuci- 
|wl. 


Daluee  against  BAEPiARD« 

AEule  was  granted  callingon  the  plaintiflTto  sh 
a  certain  bond  and  warrant  of  attorney  to  conf 
and  all  other  aEj^uranci:^  given  for  securing  an  ai 
plaintifTfrom  the  defendant  and  one  Th<mas  What 
be  dcdi veered  up  to  be  cancelled,  and  why  the  judg 
in  this  cause  should  not  be  vacated.  The  material  fs 
to  be  these;  thedefendantaboutJa»£rari/1701,agT( 
se  c  u  r  i  ty  w  i  f  h  Wha  letf  for  th  e  pa  y  lueu  t  of  a  n  a  n  n  u  i 
the  plaintiff'^  in  consideration  of  the  sum  of  600/»  w 
was  to  receive*  The  transaction  was  negotiated  t 
tree;  and  it  was  admitted  that  there  was  an  agrc 
time  that  the  granters  might  redeem  the  annuity  o 
650A  which  was  not  then  reduced  to  writing,  bi 
wards  and  af^cr  the  memorial  had  been  enrolled  nt 
parliament  indorsed  by  way  of  memorandum  on  th 
purcha.se  money  was  paid  to  W/mletf  by  a  man  o 
HmrsoUt  who  acted  as  agent  for  the  plaintiff,  who 
sent  at  the  time.  The  memorial  enrolled  was  oft 
penal  sum  of  l*200/.^om  the  defendant^and  Whah 
tiflffor  securing  to  him  the  annuity  of  100/.  witness 
tree  and  ilowmn  ;  at  the  foot  of  which  was  a  recei 
fendant  and  Whahjf  for  600/,  *'ivhich  sum  of  f^/* 
sideration  for  the  said  Thomas  Wbaley  and  A,  Bm 

4£a»t90«    I|f,R.2tl^] 
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Hud  bond)  and  of  grantiiig  the  said  annuity  thereby  ae- '  1 797. 

id  wa$  advanced  amdpaid  by  or  f(9r  ike  mtidJ.  Dal-  ' 

rotiiiaaory  notes  of  the  Bank  of  Jffa^/aiii^  &G.  at  the  ^^'ixVa 
be  execution  of  the  said  bond,  as  the  consideration  for  B^aiiAA^. 
base  of  the  said  annuity :  and  which  annuity  was  pur- 
y  the  said «/.  Dalmer  for  his  own  use  ;  and  which  re- 
ikewise  witnessed,  &c.^  The  memorial  was  also  of  two 
warrants  of  attorney  to  confess  judgment  from  Wkaley 
lefendant,  in  which  the  consideration  money  was  stat- 
ue been  paid  iy  Dalmer^  fcc 

re,  Garrow^  and  Plowden^  in  support  of  the  rule  stated 
bjections  to  the  memorial,  and  die  securities.  1st.  The 
on  of  the  17  Creo.  3.  c.  96.  requires  that  a  memorial  of 
»d,  bond,  instrument,  or  other  assurance  for  securing  an 
ball  within  twenty  days  of  the  execution  of  the  same,  be 
in  Chancery,  and  every  such  memorial  shall  contain 
other  things,  ^  the  consideiration  or  consideration^  of 
the  annuity ;  otherwise  every  such  deed,  &c.  shall  be 
void  to  all  intents  and  purposes.^  Now  here  the  power 
)tion  was  part  of  the  consideration  for  g^ranting  the  an- 
1  it  is  not  stated  in  the  memorial ;  therefore  the  secu- 
void  by  the  express  terms  of  the  act  But  2dly,  If  it 
|ttired  that  the  memorial  should  state  any  other  consi- 
tfaan  that  which  is  expressed  in  the  deeds,  still  by  the 
ion  the  deeds  themselves  are  void  for  want  of  inserting 
*  of  redemption.  3dly,  It  is  enacted,  ^  that  in  every 
whereby  any  annuity  shall  be  granted,  the  considera- 
{rand  bimAJlde{which  shall  be  in  money  only)  and  also 
or  Master  oftK&per9onwpeT$(m$  by  wham  and  an  wha$e 
ssaid  consideration  orany  part  thereofshallbeadvanced 
illy  and  truly  set  forth,  &c.  otherwise  every  such  deed, 
be  nuUand  void,  &c''  Now  bera  the  consideration 
falsely  stated  in  the  securities  to  have  been  paid  by 
it  was  paid  by  Hawionfar  i)a/Mer,and  ought  so  tohave 
&d:for  the  very  object  of  the  annuity  act  was  to  furnish 
of  all  these  secret  transactions,  and  most  of  itspro  visions 
listed  for  that  purpose.  For  this  end  it  requires  the 
all  the  witnesses  to  the  several  instruments  to  be  insert- 
memorial,  in  order  that  all  the  actors  in  the  transac- 
be  known.  Above  all  it  is  necesswy  to  know  the  hand 

by 
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1797«  by  which  dieeoMidefalieBmoiiej  was  pfti4 1  oiberwiie 
^ — "-—  cipal  wbes  edied  opon  to  givm  aaaoooHiiC  of  il  may  shd 
^^^^  sdf  by  statmg  that  he  waa  abaentat  the  lime,  w4  that 
BiRHAfto.  ment  was  macla  by  some  ietMousagest  set  up  f^  Che 
who  was  aever  before  heapcl  e£  Before  the  paasiflg  ai 
the  CoHits  had  juriadictieii  to  set  aside  fraudwleiit  or  o; 
bargains  of  this  sort ;  and  the  principal  object  ef  the  Le 
in  passing  this  act  was  to  AieiliMe  the  means  of  delectii 
({uiri ng  an  accurate  statement  of  the  traasaetien  while  i 
recent  and  conldbe checked  by  Aose  who  wereinlerest 
closing  the  tmth.  ThecaseoftheiXef  ^eiTMv.irtil 
is  directly  in  point.  There  Lord  Tkmri0w  in  Ae  first 
and  Lord  XetcgrMereicf  Aaftevwaidsttpen  a  re-hearing, 
grant  of  an  annuity  to  CVeMse/Zfrom  Mfu.  WUKawM  iFoid 
of  a  proper  memorial,  the  consideration  money  beioj 
stated  to  haire  been  paid  by  CVeMeM,  whereas  infact  it 
l^oQe.XefiAtfi«,theagentferClresiM/JL  LordLmt^hrm 
said  that^  ^  If  this  coald  standi  k  would  be  neceasofy 
ately  to  repeal  the  act;  for  the  conse^inenee  would  b< 
memorial,  which  it  was  obvious  should  sen^  as  a  t 
these  transactions,  would  be  a  coirertotheak'*  And  ii 
place  he  said,  *^  That  he  eonM  not  agree  with  the  i 
that  the  omission  of  the  aetoal  mode  in  whicii  the 
was  made,  was  a  mers  nmtter  ef  circumstance.  Cirev 
of  as  little  moment  as  the  names  of  4^  witnesses,  < 
required  in  other'  parts  ef  the  act.  The  elb^t  of  the 
tnre  was  that  the  whole  transaction)  the  names  ef  all 
ties  concerned,  of  .whom  inquiry  might  be  omde  er  w 
be  called  on  as  witnesses,  should  be  inserted.^ 

The  Cotcr^ were  of  opinion  that^lAe-eonsMferMMii'' 
by  the  3d  Sect,  of  the  act  to  be  stated  in  erery  deed,  Su 
by  any  annuity  was  gfanted,  meant  the  considefati( 
was  paid  by  the  gprantee,  and  which  that  section  expr 
quires  **  shall  be  m  meney  onAjf  ;'^andceuhlnot  be  ex( 
a  power  of  redemption  intended  to  be  reserved  tb  the 
Though  if  a  dauae  of  that  nature  had  been  inseitc 
deed  (bj,  it  must  have  been  stated  in  the  memorial  ai 
to  several  decided  cases.  But  they  directed  the  p 
counsel  to  speak  to  the  last  objection. 

(m)  2  r«.  jun.  188. 162.  S.  4  Bro.  Ckm.  Qm.  997.  S.  e« 
i)  Vid.  Stedmm  t.  FurcAntf  wiie,  6  toK  737  ;  and  Harrit  f  Stifi 
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attd  MUmi^wgtifml  therula,  nUM  upon  At  maxim  911?*    1 797. 
-itliMi/acirjMrjt.    If  Aiend  hb^^muittiopayiiia-         ■    ■ 
a  payment  by  Jl.  aud  may  pvoperiy  be  so  aiaied  to  be.  ^^g\^^ 
(tbeadmitleid  to b^trae generally;  andnoYMBon  has  ei^aiiAmii. 
;ed  why  an  exception  abovld  be  made  upon  the  con- 
of  the  anntiity  act.    Indeed  Ae  money  cannbt  with 
f  be  slated  to  be  adyanted  by  a  pemon  standing  in  the 
>f  a  servant  or  agent  to  another.    It  is  trae  that  the 
fean  to  hare  been  decided  otherwise  in  the  case  cited : 
fgoment  seems  to  have  proceeded  npon  a  nustake  ia 
Jently  attending  to  the  provisions  of  the  ftrst  and  third 
The  first  clanse  requires  the  names  of  all  the  parties  ta 
»&cto  he  stated,  and  for  whom  any  of  themare  trus- 
;  all  which  is  required  to  be  stated  in  the  memoriaK 
I  clanse,  requiring  the  names  of  the  parties  by  whom 
hose  behalf  the  consideration  money  was  paid,  to  be 
the  deed,  hasreference  to  die  former  provisioa,  where 
es  to  the  deed  stand  in  th^  relation  of  trustees  tot 
It  h«re  the  principal  who  advanced  the  money,  wag  the 
^ the  annuity;  and  dierefore  he  may  with  propriety 
t  the  money  was  advanced  by  him  or  on  Ui  behalf* 
course  of  shewing  cause  against  the  rule  a  preUmitmrj  Tiie  Conn 
was  taken  by  the  plaintiff's  counsel,  that  the  afiidaTit  ^'^^  '''^^ 

•^  •  »•  m.  •■  cognizance 

I  the  rule  was  obtained  could  not  be  read,  not  being  of  aiBdaviu 

rfbre  any  person  authorised  to  take  affidavita  in  this  Zl'to^f^tn 

baving  been  taken  before  one  /oAa  CotiuAam  who  ma«iftirat«* 

iiself  ^  high  bailiff  tod  chief  magistrate  of  the  dmtrlct  nJh^uZ  ^ 

tti,  in  the  I$k  of  Man,"*  of  whom  (they  argued)  that  the  l^^^ '" 

old  not  take  notice  either  that  there  was  such  a  person, 

e  filled  the  office  he  described,  or  that  such  officer  had 

ir  of  taking  affidavits  in  the  I$k  ofMan^  tir  that  ttiii, 

irported  to  be  an  affidavit  taken  before  sUch  a^  oflicer, 

ly  sworn  before  him. 

reference  to  the  affidavit  it  appeared  in  this  form, 

die  6th  day  o( February^  1797,  before  me  John  Coma- 

ligh  bailiff  and  chief  magistrate  of  th^  district  of  Dowtg^ 

the  Isle  of  Man."* 

!  was  also  an  affidavit  sworn  in  this  Court  by  Joneph 

i]i,whotherein  deposed^Hhatbehad  seen/oAnGWaaAam, 

Esq* 
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1797.     Esq.  high  bailiff  and  chief  magistrate  bf  the  district  of  J 

—  in  the  I$k  ofMan^  write,  and  that  he  rerjly  believed  tl 

^^idnu    ^^^^  ■  CosHohamf  subscribed  at  the  foot  of  the  paper  writ 
Bar^irp«  (beiBg  that  above  ^escribed)  was  of  the  proper  hand^ 
of  the  said  John  Comahamf  &c. 

The  Court  were  very  clearly  of  opinion  that  they  eoi 
cfl^izance  of  afBdi^vits  sworn  before  foreign  judicata^ 
perly  authenticated  to  them*  That  it  was  the  constant  { 
for  die  judges  here  to  receive  affidavits  sworn  before  the 
of  Scotland  and  Ireland.  And  as  to  this  not  being  prop 
th^nticatjeid  before  theniy  the  affidavit  of  Christian  swon 
court  was  a  sufficient  answer  to  the  objection  in  that  re8|; 
.  They  ^ere  also  of  opinion  that  the.  third  objection  wi 
nnd 

Lord  KjBNVON,  Ch;  J.  saidy  The  Legislature  having  r 
that  *^  the  name  or  names  of  the  person  or  persons,  b; 
andon^who^e behalf\lie  consideralion  was  advanced,  si 
truly  set  forUi,"  I  think  that  the  names  of  both  the  persons 
be  insulted  when  the  person  actually  paying  the  monej 
on  account  of  some  other  person.  When  this  motion  ^ 
m^dej  alluded  to  the  maxim  quijacit  per  aliumfacitper 
out  attending  to  the  particular  words  of  this  act  of  pari 
but  those  words  are  so  explicit  as  to  leave  no-room  for  d 
wish  there  was  an  uniftMrmi  ty  of  decision  in  all  the  courts  o 
upon  this  act*  Unfortunately  the  decisions  here  on  interl 
motions  are  not  the  subject  of  a  writ  of  error :  but  the  d 
in  Chancery  on  this  subject  may  be  reviewed  by  the  fi 
Lords  on  appeal.  Now  if  the  parties  were  dissatisfied  \ 
decmion  in  the  case  cited  of  the  U.  of  Bolton  v.  Willuu 
might  have  questioned  its  propriety  in  the  House  of  L 
appeal :  but  ^b  that  decision  was  acquiesced  in  when  the 
had  an  opportunity  of  going  to  the  appellant  jurisdictioi 
acquired  some  weight  by  that  circumstance.  And  this  v< 
was  there  decided  ;  where  the  Lord  Chancellor  said  1 
statute  required,  and  that  it  was  essential  to  iM  justice 
case,  that  the  name  of  the  agent  as  well  as  the  principal 
be  set  forth,  that  the  whole  resgestte  mightappear  for  the 
a  direction  to  every  quarter,  from  whence  information  i 
pollected.  Et  lex  plus  laudaiur  quando  ratione  probata 

((i)  Vid.  E^porie  Wonletf,  S  ff.  BL  R§p.  S75. 

Legifi 
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ature  foresaw  that  much  mischief  was  dooe  by  eflTectmg      1797. 

ctions  of  this  kind  in  apriVate  room,  where  the  money  was  ^-^— ^«* 

y  Ml  agent  who  received  a  large  preminm  while  the  per*  ^a^^^ 

taally  advancing  the  money  was  in  an  adjoining  room^  Bj^ftrr^mii* 

at  if  the  agei^t's  name  were  not  disclosed  so  that  recoy  r^e 

be  had  to  him  to  know  what  really  passed,  the  truth  coul  d  ^, 

obtained,  since  in  such  ease  the  principal  not  being  presesi 

AOtgire  all  the  information ;  and  therefore  they  required 

lerlion  of  the  agent's  name  as  well  as  that  of  the  principal. 

perfectly  agree  with  the  opinions  of  Lord  Thurlofv  and 

Mghbarimghf  that  if  this  construction  be  not  put  on  the  act 

iamentythe  parties  will  have  an  opportunity  of  doin^  the 

ling  that  the  statute  meant  to  prohibit.    Therefore  as 

A  the  authority  of  that  case  as  on  the  words  of  the  act  of  * 

Dent,  I  think  that  this  rule  ought  to  be  made  absolute  as 

respects  the  bond  and  warrant  of  attorney* 

HURST,  J.    We  ought  not  to  narrow  the  conftruction  of 

t  of  parliament,  the  words  of  which  are  so  plain  and  t\m 

ig  so  evident.  If  the  plaiutiiTs  construction  were  to  pre-* 

e  words  in  the  act  ^  by  whom*'  would  be  rendered  nu- 

:  but  the  Legislature  appear  to  have  added  those  words 

y  to  such  a  case  as  the  present. 

«B,  J.    The  question  is.  Whether  every  thing  has  been 

i  this  case  that  could  be  done  and  that  the  act  rec)iiires  t 

;  is  plain  both  on  the  words  and  the  meaning  of  the  act 

rery  thing  that  the  act  requires  has  not  been  done.     I 

i  that  our  decisions  are  not  subject  to  review  in  everj^  ta-> 

;  but  1  lament  that  circumstance  the  less  in  this  case* 

(e  if  the  plaintiff  be  dissatisfied  with  our  determioation^ 

y  still  bring  an  action  on  the  deed,  and  then  if  the  ob^ 

I  under  the  act  be  pleaded,  the  question  will  appear  on 

cord,  and  a  writ  of  error  may  be  brought. 

^RENCE,  J.    It  has. been  supposed  that  the  decision  in 

^ttke  of  BolioH  v.  WUliamM  proceeded  on  a  confusion  of 

St  and  third  sectionsof  the  act;  but  the  third  section  says 

deed  shall  be  void  if  the  names  of  the  agent  and  pritici- 

not  inserted ;  then  the  warrant  of  attorney  in  this  case  is 

ind  cannot  be  the  foundation  of  a  judgement. 

i  Court  made  the  rule  absolute  as  far  as  respectfsd  the  va^ 

;  of  the  warrant  of  attorney  and  judgment,  and  discharged 

0  the  deed.  •" 
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Vrt7. 
thniM9^  Mymui  and  three  otheiii  Moimt  Eogb. 

A  romhe  ^  I  ^^'^<MtiMttitedAAtmc6iitiderationtlmttkepU 

io  wriUDK     ^  wMld  tdl IddM  r.  Du^bwy  a  iiamtity  <yf  cotton  I 

A^B^  tho  defendant  undertook  to  pay  as  mncb  as  it  alionid  4ie  i 

a,  a  home  if  T.  IhoBhoif  did  not  when  tberennto  requested ;  that  the  [ 

%^^  ^"^  tf  A  aeeordingly  sold  and  delivered  to  T.  Duxhury  a  c« 

S!^h^  quantity,  but  the  defendant  refilsed  to  pay,  tee.;  to  whicl 

to  uather  defendant  pleaded  the  general  iasne.  Atthe  trial  before  A 

^I^II^B  J.  at  Lmeaiier^  the  plaintiflft  to  take  the  case  out  of  the  si 

•B  ^1^    of  Frauds,  gave  in  evidence  the  folbwing  letter  written  h 

cto'icco-  defendant  dated/aitMorjrlStbt  1794.  «  To  Bkssrs.  Mjfers, 

te  of^i  ^  ^^'^<itmerrA,and  Co.  If  you  please  you  may  let  the  b< 

ftiniiibcd     «  Thamoi  IhuBburyf  have  six  bunches  of  twist  more  than '. 

^S^Sdimw^  ^  y^^  >^Bd  I  wfll  beanswerable  for  them  as  before:  and  afti 

from  the     « I  ^ii|  ^  aasworable  for  one  pack  and  no  more ;  so  wb 

2h1p.  ^     ^  pays  yon  for  the  first  half  pack,  you  may  let  him  have  am 

Ie^^'  ^andso  on  tilll  ten  you  to  thd  eontraty  $  and  you  may  i 

4  Taut.     « the  invoice  to  us  bodi,^  kc.    At  the  time  when  this  enj 

ment  was  entered  into,  Ainmotih  was  a  partner  in  the 

housewith  the  plaintiffs,  and  continned  so  till  ilfcqf,1795$dt 

which  time  many  parcels  of  goods  were  delivered  to  Dna 

which  were  all  paid  for  ^by  him,  who  was  debited  for  them  i 

plaintiffk'  books.  The  gobds  in  question  were  furnished  to . 

bwnf  by  the  plaintiffs  alone  after  i4tiiJti7orlAliad  retired  frn 

partaendiip,  and  Duxbury  having  failed  topay  tor  them, 

demanded  payment  of  the  defendant,  who  said  it  shoal 

settled,  and  requested  time ;  but  afterwards  refusing  to 

this  action  was  brought  It  was  objected  on  the  part  of  tb 

fendant  that  the  action  conid  not  be  maintained  by  the  pn 

plaintifllh,  because  Ahuworthf  with  whom  also  the  contraci 

made,  was  not  joined  with  them,  and  he  not  being  a  pa 

at  the  time  when  the  goods  were  famished  (a).  Rooke^  i.\ 

ruled  tbeobjectionyconsideringthesecurityasbavittgbeeng 

to  the  hpuseandnotto  the  individuals;  and  the  jary  found  a 

diet  for  the  plaintiifs.    A  r^Ie  was  granted  in  this  term  cei 

(a)  Otlier  ol^ectioiM  were  OMide  on  the  extest  of  the  confmet  as  stated  I 
letter,  aod  otber  collateral  circumicaoceis  but  the  opinloo  of  the  Cowt  w«i 
fiocd  to  the  point  itatedk^ 
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Quch  mischief  was  done  by  effediiig 
a  private  rooniy  where  the  money  was 


963 
ITSn. 
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eJFed  a  large  prieminiii  while  the  per-    sgahut 
Ue  money  was  in  an  adjoining  roonit  ■A«»Amn, 

were  not  disclosed  so  that  recoiurse 

1  w  ubat  really  passed,  the  truth  could 

ii  c&%e  the  principal  not  beingpresent 

!jatum;  and  therefore  they  required 

•lanie  as  well  as  that  of  the  prindpaL 

the  opinions  of  Lord  Thurlcw  and 

r  im  construction  be  not  put  on  the  ad 

l\  have  an  opportunity  of  doing  the 

meant  to  prohibit.    Therefore  as 

it  cnse  as  on  the  words  of  the  act  of 

n  rule  ought  to  be  made  absolute  as 

(j  warrant  of  attorney. 

fit  not  to  narrow  the  couftruction  of 

words  of  which  are  so  plain  and  tfa^ 

plalntiirs  construction  were  to  pre* 

'  )i)  whom*'  would  be  rendered  nn- 

re  appear  to  have  added  those  words 

§  the  present. 

on  kf  Whether  every  thing  has  been 
jifl  be  done  and  that  the  act  requiresf 
the  words  and  the  meaning  of  the  act 
~  he  act  requires  has  not  been  done.    I 
ma  are  not  subject  to  review  in  every  in« 
!  that  circumstance  the  less  in  this  case* 
.  ^^    «       ri'  be  dissatisfied  with  our  determination, 
^^      aa  action  oq  the  deed,  and  then  if  the  ob<* 
dct  be  pleaded,  the  question  will  appear  on 
^  ^  writ  of  error  may  be  brought. 

Ni^'  It  bas  been  supposed  that  the  decision  in 

H         iiohon  \\  Witliams  proceeded  on  a  confusion  of 
third  aectioiisof  the  act:  but  the  third  section  says 
shall  be  void  if  the  names  of  the  agent  and  prind- 
inserted ;  then  the  warrant  of  attorney  in  this  case  is 
4  cannot  be  the  foundation  of  a  judgment. 
Couri  made  the  rule  absolute  as  far  as  respected  the  va- 
g  of  the  warrant  of  attorney  and  judgment,  and  disdiatged 
clothe  deed. 
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1797.     Esq.  high  bailiff  anil  chief  magistrate  of  the  district  of  J 

— .  in  the  Isle  ofMan^  write,  and  that  he  verily  belieTed  tl 

^igi^ui^  /oAii .  CosHohamt  subscribed  at  the  foot  of  the  paper  writ 

Bakharp*  (being  that  above  ^escribed)  was  of  the  proper  hand- 

of  the  said  John  Cognakamf  &c. 

The  Comrt  were  very  clearly  of  opinion  that  they  coi 
cfl^izance  of  affidavits  sworn  before  foreign  judicatni 
perly  authenticated  to  them.  That  it  was  the  constant 
for  die  judges  here  to  receive  affidavits  sworn  before  tb 
otScoilatki  and  IrelmuL  And  as  to  this  not  being  pro{ 
th^ttticatjed  before  theniy  the  affidavit  of  Christian  swoi 
court  was  a  sufficient  answer  to  the  objection  in  that  res 
.  They  ^ere  also  of  opinion  that  the  third  objection  11 
nnd 

Lord  KjBNVON,  Cb;  J.  saidy  The  Legislature  having] 
that  *^  the  name  or  names  of  the  person  or  persons,  fa 
4ind(m,who$€ behalf' the  consideralion  was  advanced,  s 
truly  set  fordi,"!  think  that  the  names  of  both  the  person 
be  inseited  when  the  person  actually  paying  the  mone; 
on  account  of  some  other  person.  When  this  motion 
m^de,!  alluded  to  the  max im  quifacit  per  aliumfacii  pei 
out  attending  to  the  particular  words  of  this  act  of  pari 
but  those  words  are  so  explicit  as  to  leave  no-room  for  € 
wish  there  was  an  unifcMrmi  ty  of  decision  in  all  the  courts  < 
upon  this  act.  Unfortunately  the  decisions  here  on  inter 
motions  are  not  the  subject  of  a  writ  of  error :  but  the  c 
in  Chancery  on  this  subject  may  be  reviewed  by  the  1 
Lords  on  appeal.  Now  if  the  parties  were  dissatisfied 
decmion  in  the  case  cited  of  the  U.  of  Bolton  v.  Willie 
might  have  questioned  its  propriety  in  the  House  of  ] 
appeal :  but  ^b  that  decision  was  acquiesced  in  when  tb 
had  an  opportunity  of  going  to  the  appellant  jurisdictic 
acquired  some  weight  by  that  circumstance.  And  this  1 
was  thjere  decided  1  where  the  Lord  Chancellor  said 
statute  required,  and  that  it  was  essential  to  thd  justic 
case,  that  the  name  of  the  agent  as  well  as  the  principa 
be  set  forth,  that  the  whole  resgestte  might  appear  for  thi 
a  direction  to  every  quarter,  from  whence  information 
"  -^^  Et  lex  plus  landatur  quando  ratione probai 

(<i)  Vid.  Es  parte  WonU^t  S  H.  Bl  Rep.  875. 

Legi 
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Legblatare  foresaw  that  much  miscbief  was  done  by  effecdng     1797* 
traiinctioiisctfcbis  kind  in  apritate room, wheretbemoney  was 
paid  by  an  agent  who  receii^  a  large  premiiim  whilo  the  per* 


ion  actually  advancing  tbe  money  was  in  an  adjoining  roonit  BAsaAani 

and  ibat  if  tbo  agent's  name  were  not  disclosed  so  that  recobtse 

flught  be  had  to  him  to  know  what  really  passed,  tbe  troth  ooold 

fiot  be  obtained,  sincein  such  case  the  principal  not  being  present 

could  notgriTe  all  tbe  information ;  and  therefore  they  required 

the  insertion  of  the  agent's  name  as  well  as  that  of  the  iHindpaL 

And  I  perfectly  agree  with  the  opinions  of  Lord  Thurkw  and 

Lord  £oHyrA6oroif$rA,  that  if  this  construction  be  not  put  on  tbeact 

ofparliameatithe  parties  will  have  an  opportunity  of  doing  the 

▼ery  thing  that  the  statute  meant  to  prohilMt.    Therefore  as 

well  on  tbe  authority  of  that  case  as  on  the  words  of  the  act  of 

parliament,  I  think  that  this  rule  ought  to  be  made  absolute  as 

far  as  respects  the  bond  and  warrant  of  attorney* 

AsBHUKST,  J«  We  ought  not  to  narrow  the  couftruction  of 
this  act  of  parliament,  the  words  of  which  are  so  plain  and  tb^^ 
ineaning  so  evident.  If  the  plaiHtiflTs  construction  were  to  pre- 
vail, the  words  in  the  act  **  by  whom*'  would  be  rendered  nu- 
gatory: but  the  Legislature  appear  to  have  added  those  words 
toapply  to  such  a  case  as  the  present. 

GaosE,J,  The  question  is.  Whether  every  thing  has  been 
done  in  tbis  caae  that  could  be  done  and  that  the  act  requires  f 
Now  it  is  plain  both  on  tbe  words  and  the  meaning  <^  the  act 
that  every  thing  that  the  act  requires  has  not  been  done*  I 
lament  that  our  decisions  are  not  subject  to  review  in  every  in* 
itaace;  but  1  lament  that  circumstance  tbe  less  in  this  case, 
because  if  the  plaintiff  be  dissatbfied  with  our  determination, 
he  may  still  bring  an  action  on  tbe  deed,  and  then  if  the  ob-^ 
jectioQ  under  tbe  act  be  pleaded,  tbe  question  will  appear  on 
the  record,  and  a  writ  of  error  may  be  brought. 

LiwaENCB,  J.  It  has.  been  supposed  that  the  decision  in 
The  Duke  of  Bohtm  v.  WillunM  proceeded  on  a  confusion  of 
the  first  and  third  sections  of  the  act :  but  the  third  section  says 
^  a  deed  shall  be  void  if  the  names  of  tbe  agent  and  princi- 
pal be  not  inserted;  then  the  warrant  of  attorney  in  this  case  is 
void  and  cannot  be  tbe  foundation  of  a  judgment. 

The  Court  made  the  rule  absolute  as  far  as  respected  the  va- 
cating of  the  warrant  of  attorney  and  judgment,  and  discbai^red 
it  as  to  the  deed. 


252  CASES  in  EASTER  TERM 

1797.     Esq.  high  baih'ff  and  chief  magistrate  of  the  district  of  J 

—  in  the  hie  ofMan,  write,  and  that  he  Verily  belicTed  tl 

^^^n^  JbAn .  Comtuhamt  subscribed  at  the  foot  of  the  paper  writl 
B^A!fARP«  (being  that  aboire  ^escribed)  was  of  the  proper  hand' 
of  the  said  John  Comakam,  &c. 

The  Court  were  very  clearly  of  opinion  that  they  coi 
co^izance  of  affidavits  sworD  before  foreign  judicatar 
perly  authenticated  to  them.  That  it  was  the  constant  | 
for  the  judges  here  to  receive  affidavits  sworn  before  th< 
otScoUiMd  and  Ireland^  And  as  to  this  not  being  prop 
th^ttticated  before  them,  the  affidavit  ofChrieiian  swor 
court  was  a  sufficient  answer  to  the  objection  in  that  res| 
,  They  ^ere  also  of  opinion  that  the.  third  objection  w 
und 

Lord  Kenyon,  Ch;  J.  said.  The  Legislature  having  i 
that  *^  the  name  or  names  of  the  person  or  persons,  b 
4indoH,toho$e  behalf  the  coosiderariou  was  advanced,  si 
trnly  set  forth,"!  think  that  the  names  of  both  the  person 
be  inserted  when  the  person  actually  paying  the  monej 
on  account  of  some  other  person.  When  this  motion 
m^de,!  alluded  to  the  maxim  quifacit  per  alinm/adtper 
out  attending  to  the  particular  words  of  this  act  of  pari 
but  those  words  are  so  explicit  as  to  leave  no^room  for  d 
wish  there  was  an  uniformity  of  decision  in  all  the  courts  c 
upon  this  act.  Unfortunately  the  decisions  here  on  inter! 
motions  are  not  the  subject  of  a  writ  of  error :  but  die  i 
in  Chancery  on  this  subject  may  be  reviewed  by  the  I 
Lords  on  appeal.  Now  if  the  parties  were  dissatisfied 
decffiion  in  the  case  cited  of  the  D.  of  Bolton  v.  WUlia 
might  have  questioned  its  propriety  in  the  House  of  I 
appeal :  but  ^s  that  decision  was  acquiesced  in  when  th< 
had  an  opportunity  of  going  to  the  appellant  jurisdicdo 
acquired  some  weight  by  that  circumstance.  And  this  v 
was  thiere  decided ;  where  the  Lord  Chancellor  said 
statute  required,  and  that  it  was  essential  to  thd  justic 
case,  that  the  name  of  the  agent  as  well  as  the  principal 
be  set  forth,  that  the  whole  reagestie  might  appear  forth< 
a  direction  to  every  quarter,  from  whence  information 
collected.  Et  lex  plus  laudatur  quando  rcUione  probali 

^(i)  Yid.  EsparU  Wonletf,  2  H.  Bl  Rep.  275. 

Legi 
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Legidatare  foresaw  that  much  miscbief  was  done  by  effectiiig     1797* 
transaetioDa  of  this  kind  in  a  pritate  room,  where  the  money  was  ' 
paid  by  an  agent  who  receii^  a  large'  premium  while  the  per-    nggtigi 
son  actually  advancing  the  money  was  in  an  adjoining  room^  BAsaAan* 
and  that  if  tbe  agent's  name  were  not  disclosed  so  that  recontse 
might  be  had  to  him  to  know  what  really  passed,  the  troth  ooold 
aotbe  obtained,  since  in  such  case  the  principal  not  being  present 
could  not  g^Te  all  the  information ;  and  therefore  they  required 
the  insertion  of  the  agent's  name  as  well  as  that  of  the  inindpaL 
And  I  peifecdy  agree  with  the  opinions  of  Lord  Thurkw  and 
hoxA  Laughbaraujfk^  that  if  this  construction  be  not  put  on  theact 
of  parliament,  the  parties  will  have  an  opportunity  of  doing  the 
▼ery  thing  that  the  statute  meant  to  prohibit.    Therefore  as 
well  on  the  authority  of  that  case  as  on  the  words  of  the  act  of 
parliament,  I  think  that  this  rule  ought  to  be  made  absolute  as 
far  as  respects  the  bond  and  warrant  of  attorney* 

AsHuuRST,  J.  We  ought  not  to  narrow  the  oouftruction  of 
tbis^act  of  parliament,  the  words  of  which  are  so  plain  and  tb^^ 
foeaning  so  evident.  If  the  plaiutiflTs  construction  were  (o  pre- 
▼ail,  die  words  in  the  act  **  by. whom*'  would  be  rendered  nu- 
gatory: but  the  Legislature  appear  to  have  added  those  words 
to  apply  to  such  a  case  as  the  present. 

6aosB,J«  The  question  is.  Whether  eveiy  thing  has  been 
done  in  this  case  that  could  be  done  and  that  the  act  requires  f 
Now  it  is  plain  both  on  the  words  and  the  meaning  of  the  act 
that  every  thing  that  the  act  requires  has  not  been  done.  I 
lament  that  our  decisions  are  not  subject  to  review  in  every  in- 
itanc^;  but  1  lament  that  circumstance  the  less  in  this  case, 
because  if  the  plaintiff  be  dissatbfied  with  our  determination, 
he  may  still  bring  an  action  on  the  deed,  and  then  if  the  ob-^ 
jectioa  under  the  act  be  pleaded,  the  question  will  appear  on 
the  record,  and  a  writ  of  error  may  be  brought. 

Lawbencb,  J.  It  has.  been  supposed  that  the  decision  in 
The  Suke  of  BoboH  v.  Williamn  proceeded  on  a  confusion  of 
ibe  first  and  third  sections  of  the  act :  but  the  third  section  says 
that  a  deed  shall  be  void  if  the  names  of  the  agent  and  princi- 
pal be  not  inserted ;  then  the  warrant  of  attorney  in  this  case  is 
void  and  cannot  be  the  foundation  of  a  judgment. 

The  Court  made  the  rule  absolute  as  far  as  respected  the  va^ 
eating  of  the  warrant  of  attorney  and  judgment,  and  dischai^red 
it  as  to  the  deed* 
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1797*    of  the  county  of  Warunek^  was  isstied  agraiDst  Grant ;  on 
the  sheriff  on  the  7th  of  jifay,  1792,  issued  his  warrant,  di 
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^^CoUm  *  ^^^  defendant  and  other  persons,  commanding  them  U 
the  goods  and  chattels,  lands  and  tenements  of  Gran/,  so  ti 
sheriff  might  cause  Ae  same  to  be  appraised  and  seized  it 
majesty's  hands ;  under  that  warrant  the  defendant  enters 
the  farm  in  the  occupation  of  Oranif  and  took  possconioi 
the  goods  atid  chattels  that  Grant  then  had  upon  the  pre 
The  sheriff  then  summoned  a  jury  to  take  an  inquisition  by 
of  the  writ  on  the  11th  of  May  f  but  the  inquisition  was  tli 
joumed  to  the  next  day,  when  it  was  taken.  On  tlie  1 
ilfajf  (the  defendant  being  then  in  possession  of  the  farm 
thegoodsand  chattelsof  Granl  under  the  said  writ)dieRe^ 
T.Weleh^  on  behalf  of  the  plaintiffs,  applied  to  die  defc 
and  informed  him  that  a  yearns  rent  of  the  farm  wan  du< 
plaintiffs  from  GramU  and  that  he  intended  to  distrain  for 
defendant  then  offered  to  make  the  distress  for  the  plainti 
said  he  could  do  it  as  well  as  another;  Mr.  Welch  then  gfl 
defendant  directions  to  make  the  distress,  and  a<*cordin 
the  12th  of  May  he  distrained  part  of  the  effects  already 
possession  under  the  writ,  but  not  any  of  the  crops  grrow 
the  premises.  Being  himself  an  auctioneer,  he  on  the  ] 
May  sold  by  auction  sufficient  to  produce  the  lG6im  due  i 
and  the  expences  of  making  the  distress,  and  about  a  wee 
the  sale  the  defendant  told  Mr.  Welch  that  the  business  i 
fin  isbedythat  he  had  lodged  the  money  in  the  hands  ofhis  b 
and  it  was  ready  whenever  the  College  chose  to  dem 
About  a  fortnight  afterwards  iHr.Wehh  applied  to  the  del 
for  the  money,  but  the  defendant  then  told  him  that  heh 
advice  upon  the  business,  that  be  apprehended  the  distn 
not  legal,  and  he  wQiiId  not  pay  the  money.  The  defi 
continued  in  the  occupation  of  the  farm  under  the  wri 
when  the  crops  growinof  on  the  farm  became  ripe,reaped 
and  got  in  the  harve»f .  On  the  4th  of  October^  1 792,  the  on 
against  Grant  was  reversed.  On  the  24th  of  October  a' 
araoveas  manus  on  the  reversal  of  the  outlawry  was  issuei 
on  the  7th  .Vbr cmfcer 'a  warrant,  issued  by  the  sheriffs 
8aid  writ,  was  delivered  to  the  defendant ;  and  thedefend 
the  same  day  quitted  the  possession  of  the  farm,  and  the  \ 
re*entered.    In  July,  1793,  after  the  defendant  ^ad  quitt 

poss< 
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I  of  the  fiemn,  Mr.  Ifebk  again  applied  to  him  for  the     1797. 
Ae  dtfendant  reftned  lo  pay  it,  sajmg  that  he  had  * 

!  money  ia  getting  in  the  crops  upon  the  farm,  if  the  ^^i^V 
»nld  pay  him  for  dial  expence  he  would  pay  the  1661.  J^J^\ 
intifi.  f  """"'' 

M,for  the  plaintifrs,  admitted  that  the  personal  goodi 
n^  I  of  the  tenant  became  forfeited  and  vested  in  die^ 
nediately  on  die  outlawry,  md  thai  die  profits  of  the 
e  vested  in  die  crown  from  the  time  of  the  in<{aisitioti 
riiM  r.  Cole^  Salk.  39S;  and  therefore  if  the  out* 
I  remained  in  force,  as  it  preceded  A6  digress,  the 
Eed  woald  have  been  the  property  of  the  ctcmn  and 
tenant.  But  it  appears  in  the  case  that  the  judgment 
7  has  been  revened :  and  dievefore  it  becomes  mate^ 
isider  the  effect  of  a  revenal  of  such  a  judgment. 
y  in  crril  actions  is  considei^  as  in  the  nature  of  ci- 
s  to  compel  an  appearance  to  the  suit,  if  the  out* 
m,  pay  all  costs,  puts  in  sufficient  bail,  and  doeik 
ig  he  Cflin  to  put  the  plaintiff  in  as  good  a  condition 
lid  have  been  in  originally,  th^  Court  reverses  the 
upon  moden  without  any  writ  of  error.^  4  Anr. 
he  form  of  reversal  is,  *<  Idea  e&imderMmn  e$t  quod 
r  W.O.  de  fUlaglaridpriBdictd  ^oneretur^  ei  ed  oecdi^ 
^leHeturin  aliquo  nee  groMtwr^  9edrii  ei  eatinde  qide^ 
b.  Entr*  680 ;  laJL  Emr.  465.  The  eflKset  of  die  re^ 
n  is  toT^tore  the  party  as  fully  and  completely  to  all 
and  all  his  property,  as  if  no  process  of  outlawry 
issued.  Perhaps  the  plaintifis  might  have  objected 
ri  to  the  production  of  the  record  of  oudawry,  be- 
?r  the  reversal  it  ceased  to  be  an  operative  judgment. 
Igment  of  oudawry  is  reversed,die  tenant  may  maintain 
br  any  injury  done  to  the  land  by  a  stranger  during  the 
;  JAltiin/le^«case,18Co.21,2%  Osrne/r*case,CVo.^fir, 
&  may  maintain  an  ejectment,  and  lay  diedemise  during 
ftheoutlawry,or  bring  troVerfgr  thegoodsevenagainift 
r  after  he  has  sold  them.  In  J?yre  v.  Woodjine  (a) 
an  outlawry  against  a  termor  for  years,  the  term  was 
id  sold,  two  judges,  against  die  opinion  of  one,  held 
termor  should  have  his  term  again,  for  the  oudawry 
rened,  it  was  as  if  there  had  been  no  record,  and  the 

ni.  S  Queens 
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17£^7.    Qoeen's  interest  liras  but  conditibnal,  that  is,  good  if 

^  tawry  were  good.     The  same  doctrine  as  to  the  Que 

^^f  i?^ '  being  conditional»  is  also  to  be  found  in  Buckley  v.  ^ 
Uvl''^  2  Shaw.  68 ;  Hoe's  case,  5  Co.  90  6; ;  and  in  Skin.  61 
*  Lord  IToft  said,  *^  when  the  outlawry  is  reversed  by  reli 
money  was  the  property  of  the  party  all  the  time."  T 
goods  were  the  property  of  the  tenant,  the  distress  msi 
half  of  the  plaintiff  waff  legal,  and  the  plaintiff  is  entit 
produce  of  the  sde«  But,  secondly,  even  if  the  dkt 
illegal,  it  is  not  competent;  to  the  defendant  to  dispnl 
Ihority  under  which  he  acted.  This  being  an  action  ( 
had  and  receiyed,  the  plaintiffs  are  •entitled  to  recover  t 
that  the  defendant  has  received  for  them  and  cannot 
Bnce  retain.  The  defendant  vpluntarily  acted  as  tin 
the  plaintiffit  in  receiving  the  money,  and  he  cannot 
ter  himsdf  under  the  other  character  that  he  sets  v 
sheriff's  officer.  •  If  the  plaintiffs  had  employed  any 
son  to  levy  the  distress,  it  would  not  have  been  con 
liim  to  avail  himself  of  the  rights  of  any  other  person 
them;  then  neither  can  the  defendant  be  permitted 
though  he  happen  also  to  be  the  sheriff's  officer, 
use  was  the  money  received,  if  not  to  the  plaintiffs? 
not  be  received  to  the  use  of  the  crown,  because  th 
of  outlawry  has  extinguished  all  title  in  the  crown.  1 
to  the  use  of  the  tenl^nt,  the  goods  by  the  sale  of  ^ 
money  was  produced,  were  the  goods  of  the  tenant, 
the  distress  was  l^[al. 

RomilU/  for  the  defendant  By  the  judgment  of 
againstthe  tenant,  the  property  of  diegoods  seized  wai 
the  crown,  and  therefore  they  were  not  liable  to  the 
distress.  *^  By  the  outlawry  the  plaintiff  recoven  no 
the  King  taketh  the  whole  benefit  thereof.''  Co.  LU. 
fi.T.Badem(a^he  same  point  was  established^thoiigfatl 
for  the  plaintiff  in  error  attempted  to  take  a  distinctioi 
an  outlawry  in  a  civil  and  a  criminal  suit  As  to  the  ei 
leversal  of  outlawry;  it  only  puts  the  defendai^  in  outk 
same  situation  in  which  he  was  when  the  Judgment  k 
was  pronounced ;  and  the  cases  cited  for  the  plaintiffi 
that  doctrine  r  but  the  party  is  not  put  in  the  same 
if  during  the  outlawry  the  goods  could  be  devest 
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him  by  any  intermediate  process ;  a  decision  in  fayoor  of  the     1797« 
plaintiffs  wonld  be  productive  of  great  injustice,  for  the  tenant 


could  not  replevy  the  goods  when  they  were  taken,  or  make  ^^cou^*' 
iaay  defence  to  the  distress  on  account  of  the  judgment  of  out-     ^ai>ui 
lawry  then  outstanding  against  him.  The  case  cited  from  CoAe 
skews  that  the  tenant  might  have  maintained  trover  for  these 
goods ;  and  if  so,  he  is  of  course  entitled  to  the  produce  of  them 
now  they  aresdd*  With  regand  toEyre  v*  TFbo^^^f  ^hich  was 
cited  to  shew  that  a  termor  might  recover  his  term  after  the  out* 
lawry  was  reserved ;  it  doesnot  prove  that  an  ejectment  brought 
offohuiti  tenant  during  the  term  wonld  have  been  made  good  by 
the  reversal  of  the  outlawry*    And  Ho^s  caseshewsthat  there 
could  be  no  property  in  the. tenant  during  the  outlawry.    But 
secondly, it  is  said  that  the  defend«|t having actingforthe  plain- 
tifis,  cannot  set  up  this  defence ;  and  it  was  asked  to  whose  use 
was  the  money  received  by  the  defendant;  the  answer  is,  that  it 
was  received  to  the  use  of  the  crowu  during  the  outlawry,  and 
to  the  use  of  the  tenant  after  the  outlawry  was  reversed*    If  Ae 
tenant  were  to  sue  the  defendant  for  the  produce  of  these  goods* 
the,  latter  could  make  no  defence,  as  is'manifested  from  the 
cases  dted  by  the  plaintiffs:  therefore  he  ought  not  to  he  an- 
swerable in  this  actioii  also. 

Lord  Kbhtoh,  Ch.  J.  This  is  a  most  dishonourable  defence 
to  the  action.  I  will  not  conjecture  for  what  purpose  the  out- 
lawry was  contrived,  or  whether  or  not  there  was  any  collusion 
between  the  parties  in  order  to  turn  all  the  profits  of  this  farm 
into  an  improper  channel :  it  is  sufficient  to  say  that  the  outlawry 
turns  out  to  be  wrong^  from  the  beginning;  and  if  the  goods  on 
the  farm  were  not  duty  incustodia  legis^  theyare  clearly  answer- 
able to  the  plaintiffs  for  rent.  At  the  time  when  the  college 
made  this  distress,  they  found  the  defendant  in  possession  of  the 
tenaufsgoods  under  this  supposed  outlawry;  the  defendant,  per« 
napslookingforwardto  the  tiraewhen  the  outlawry  would  turn  out 
obe  invalid,  said  to  the  plaintiffs,  ^1  am  already  in  possesion 
>f  the  tenant's  goods,  and  I  will  make  the  distress  for  you  ;** 
le  accordingly  made  the  distress,  sold  the  goods,  and  now  had 
lie  money  in  bis  hands,  find  yet  objects  to  paying  it  to  the 
ilaintiffs,  because  he  says  that  by  means  of  the  outlawry  the 
iroperty  in  the  goods  was  devested  out  of  the  tenant.  But  the 
^ntlawry  is  reversed ;  there  is  now  no  incumbrance  on  the  goods; 
lod  iq  point  of  honesty  and  of  law,  the  defendant  ought  to  pay 

S2  this 
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1797;    HaAn  money  to  th^  plaintilTs.  It  woald  be  a  disgnce  t 

''^   of  the  land  if  ou  this  qaestion  the  mind  could  detibera 

^Coii<^ '  ^'  ^^  ^^^^  ^  Semblance  of  argument  in  point  of  reai 

Mgahui    defence ;  and  the  artificial  reasoning  of  the  defendan 

'  by  the  roots,  by  the  arguments  and  authorkies  dted 

oftheplaintifis.  I  am  glad  to  find  that  the  law  fells  i 

justice  of  the  ease,  and  that  the  plaintift  are  entitled  I 

AsmuRsT,  J.  The  instant  this  oudawry  was  rey( 

judgmentof  outlawry  beeame  mere  waste  paper,  and 

of  all  the  parties  were  restored  to  the  same  situation  ai 

lawry  had  taken  place.    In  this  case  the  defisndaat 

•    distress  for  the  plaintifisat  hns  own  request^  andliayb 

the  money  he  objects  to  pay  itorer  to  his  employers) 

account  with  which  they  hare  no  concern :  but  bav 

upon  himself  to  act  as  their  bailiS^and  the  bar  wUch 

isted  being  now  removed  by  the  reverstd  ef  Ae  oulli 

pears  that  he  has  received  money  for  the  use  of  the 

#hich  in  conscience  he  is  not  entidbd  to  retain  men 

countofhishavingsomedemandonthetenaiit.  Andu 

fo  that  demand,  the  defettdant  is  not  wi Afoot  a  remi 

during  the  time  he  was  in  possesion  under  the  oi 

was  put  to  any  expence  in  reapingandgetting  in  the  dn 

ttiaintain  an  action  against  the  teaantto  recover  thoseei 

GaosE,  J.  declared  himself  of  die  same  opinion* 

Lawrehcte,  J.  The  defendants  counsel  has  tal 

granted  that  there  is  no  distinction  in  this  reqiect  b 

outlawry  at  the  suit  of  the  party,  and  in  the  case  of 

But  in  GreaveB  v.  I/Aedstro  (a),  R.  v.  Sautherby  (b) 

Pritekard  (e)  a  distinction  is  taken  lietween  proceed! 

suit  and  for  the  benefit  of  the  crown  (d)  and  an  oul 

civil  suit;  and  in  the  latter  instance  it  was  ruled  *Hbm 

lord  ought  to  be  satisfied  a  year's  ren  t,becau8e  a  capiasi 

ftf)  B7stat*6^»i.e.l4f.l.itbenactedtliatiiosood8oaairraM 
Ae«  leased  fbr  live?,  yean,  ftc.  shall  be  liable  lo  be  taken  by  Tirtee  « 
«ipii,aDlea  the  party  al  wboaesoU  the  ejwcntton  w  lued  oat.  shall  I 
UQTal  of  >uch  nods  from  off  the  premises  by  virtue  of  such  execsti 
^y  to  the  lanOord  all  rent  doe,  oot  czceedioff  ooe  year's  rent.    Aim 
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ttthenkofdie|iaftyntoI»eoiia4ef6dmlyasaprmteeie^    1797. 
ctttoiL*  And  tbeeefore^e  ven  if  tUi  onlhwiy  kad  not  been  re- 


veiMd,tlie]pkiBtiftwoQldliafefaeen/^^  ^cVu^" 

PiMeetotlieplaiDttfi*  ^''^ 
^^  Mvmcow, 

Barnes  flgrnnat  Trompowsky.  J"fj?» 

EBT  on  a  cbarter-imrty  of  aflFreigbtment  not  nnder  seal.  Ao  ivini- 
Tbecbarter-paityybeing^roducedatthefrialatybr&before  JUJJi**** 
Rocket  J*  iq>peared  to  be  dated  tbe  26th  September  1795»  and  •bydaad 
signed  by  the  name  of  M.  Trompawshf,  and  attested  by  one  byafo- 
Kmrnem^  whose  seal  as  a  sworn  broker  was  affixed  to  the  in-  ^^^^ 
strument  A  witness  was  called,  who  was  a  merchant  residingat  may  be 
HuUloxig  conyersant  in  the  Rubm  trade  and  in  habits  of  cor-  ^joice  of 
respondencewithtfaedefendantyand whoprovedthe  signatureto  *^  '■sod* 
the  charter-party  to  be  his  hand  writing;  he  also  proved  that  the  wiLm 
eight  years  ago  a  sworn  broker  named  ITiitmeiit  wasliring  and  JJ^i^^ 
resident  at  RigOf  and  he  had  not  heard  of  his  death.    Another  pvtji  b«t 
witness  proved  tbatheknewJTiiten^iKactingtfiereasabrokerin  S^^j^^ 
1790;batneitherofthe8ewitnes8esknewhishandwriting.  After  £iJF*^^* 
theplabtiffhad  gone  through  his  whole  case,  it  was  objected  8Bsii.iss» 
Bmongstodier  things  that  the  eharter-piurty  was  not  dnly  proved  ^^'^ 
bat  the  learned  Judge  thought  there  was  sufficient  evidence  to  go 
to  tbe  JQiy ;  and  the  plaintiff  recovered  a  verdict*  AruIewasob« 
tained  on  a  former  day  in  this  term  calling  on  the  plaintifftoshew 
caose  why  the  verd  ict  should  not  be  set  aside  and  a  new  trial  had 
on  the  ground  of  this  as  wet!  as  several  other  objections,  which 
were  stated;  but  the  Court  desh^  the  plaintiff's  counsel  on 
shewing  cause  to  confine  themselves  to  this  objection. 

LaWf  Chambre^  and  Raines  shewed  cause  against  the  rule ; 
contending  that  under  all  the  circumstances  this  was  the  best 
eridence  within  the  power  of  the  plaintiff  to  produce.  In  Swire 
T.  Bell  (a),  where  the  party  could  not  examine  the  subscribing 
witness  to  abend  by  reason  of  his  interest  in  the  cause,  proof  of 
the  hand  writing  of  the  obliger  was  held  suffident  By  parity 
of  reasoning  the  same  mode  of  proof  ought  to  be  received  here ; 
for  the  witness  lives  at  Riga^  and  cannot  be  compelled  to  attend 
by  any  process ;  he  might  equally  refuse  to  be  examined  if  a 
eommisaion  were  sent  oat;  and  that  BBM>de  of  examination  has 
fallen  into  disuse  from  theheavyexpenceanddifflculty  attending 
i^  Besides,  pnnrf  of  the  handwriting  of  tlie  snbscribiog  witness 
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1 797.    k  only  a  medium  of  proof  of  the  hand-^wriling  of  the  co 

■'  F^  *  ^^^  ^  ^^  instrument  is  not  under  the  seal  vfl 

^aM*   tracting  party  himself,  l^ut  has  its  force  from  his  si^ 

Teom-    this  proof  is  sufficient.   In  the  proof  too  of  foreign  int 

*  morelatitudehasbeenallowedthaningeneralcasesbet 

jeet  and  subject  Even  where  die  subscribing  witness 

subject,had  been  absent  in  the  East  Ifulies{a)(oT&ve  y 

Mansfield  held  in  Coghian  r.  Williamstm  (b)  that  pr 

obliger'shand  writing  and  of  his  admission  of  the  debt 

cient.   And  upon  a  motion  for  entering  a  nonsuit,  the  C 

curred  with  bis  Lordsbip^the  point  being  given  up  b 

fendant's  counsel,upon  the  ground  of  his  admission  oi 

Qibbss  Hejfwood  Seijeant,  and  Holroydpconird^we] 

by  the  Court. 

Lord  I^ENYON,  Ch^  J..  We  ought  not  to  suffer  this  j 
called  in  question ;  it  is  too  clear  for  discussion.  I  do  n< 
proof  of  the  hand  writing  of  the  contracting  party  is 
^ny  circ^mstancessufficientwhere  there  is  asubscribin 
lis  if  no  intelligence  can  be  obtained  respecting  the  sv 
witness  after  reasonable  inquiry  has  been  made ;  bu 
witness  is  a  known  person  residing  at  JRt^o.  Generallj 
^very  instrument,  whether  under  seal  or  not,  the  ex< 
which  is  witne8sed,must  be  proved  in  the  same  manner, 
•  by  the  witness  himself  if  living  ;  if  dead,  by  proving 
writing ;  if  residing  abroad  by  sending  out  a  conunisi 
amine  bim,  or ^  least  by  proving  his  hand  writing,  i 
indeed  is  a  relaxation  of  the  oU  rule,  and  admitted  oi 
'  years.  I  remember  the  case  alluded  to  which  wa 
ffutldhallf  where  the  subscribing  witness  being  dom 
foi^igncpunt^y,  l^oit A  Mansfield  permitted  evidence  U 
pf  bis  handwriting!  Thatopinipn  was  received  with  ap 
at  the  time^  on  account  pf  (be  necpssitv  and  con veniei 
tcase;'audlmyself  have  adopted  it  in  cases  which  have  I 
before  me(c),   The  9ame  piedium  of  proof  hasf  also  been 

(u)  Vid*  S6,  Ged.  9  c  67*  fc  SS.  by  which  deeds  executed  in  the  Em 
ftUffted  by  witoe«estbere,areinadeevldai€eonproofof  thehauidw] 
pririieii  amd  of  the  witoevck 

(6)  DongL  OS. 

(e)  HTnUU  v.  TkUnety^  Sitttogiat  WuimlMUr.  ISth  F<».  1700, eo 
pifmi^  Debt  par  l^M  dated  |a  H  tk%  which  had  been  exeaited  by  the  < 
Aew  York  Id  AnurUa  to  the  plaintilr,  who  was  averred  to  be  titHtfe  of  S 
/f«U<iiMn.Thene  w^tp  twowitoenn  to  the  bond,  and  it  wa» prayed  tbn 
wasciven  of  the  bandwritio^  of  AivfR^on^  one  of  ihe'iabicribii!^  wl 
wai  In  America,  Ol^cction  wlis  Uken  that  this  wks  not  safScieot  witi 
ylio  the  bandwritioi  of  the  obllger  ^  aad  Lord  fJm^m  beiiig  of  that  opi 


VOWtKT. 
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iriiere  tbe  subscribiiigwitiieai  hasbeciiifloiiglitfor  attdcraldnol     1797. 
be  foand»  «o  as  to  forakha  prenunptioii  that  he  was  dead.  But  ■ 
therale  tiasiiererbe^i^laxedfardiertbantheseiiistaiiGte;  and'  ^^y 
tbere  is  neither  necessity  nor  oiMiTenieiiee  in  doinof  so.    The    Taom*) 
case  of  Swire  v.  £e{/  went  on  the  gronnd  that  the  subscribing- 
witness  was  interested  at  the  time  of  the  execntiony  and  also 
at  the  time  of  trial* 

AsHHORSTy  J*  of  Ae  same  opinion. 

6ho$e,  J*  Where  there  is  a  subscribing  witness,  die  parties 
therehy  agree  that  the  proof  of  their  himd^writing  shall  be 
made  through  that  medium. 

lAiniBNCB,  J.  Even  an  acknowledgment  by  the  obUgor 
himself  has  been  held  not  to  be  sufficient  evidence  on  the  plea 
of  non  est  factum  (a). 

Bole  absolute. 

(a)  JkbU  T.  PAoMk,  Da^L  215. 


Tyte  against  Glode  and  another^  Sheriff  ofMio*    ^^^^^^ 
DLEUZ.  ft^^SSi 

TlHISwas  an  action  on  the  99(a) £/ur.  e.4.  against  thesheriff  ^^^^  ^ 
for  treble  damages  for  takingmore  upon  alevy  of  execution  dw  to  ike 
aponthepIaintiflTsgoods  tkan  the  fees  allowed  by  that  act.  The  ^'^ill^ 
declaration  after  setting  forth  the  necessary  proceedings  in  the  ?|!^{^ 
former  suit  (6)  stated  that  ^  nevertheless  the  defendants  not  re»  m  actioB 
*  gsrding  their  duty  nor  the  statute  in  such  casemad^  and  pro-  ^j^l^j^^ 


thciMffbrteklMiDOfethaD  UiefMaUowi^  bytbmststaUoa  leryii^andsraaexccaUso 
ifikM  tte  plKiaCirt  goods. 

Mhl  S«lk.SSl.  ItbaUdthstit^pcanbytkeFMlMMBtaollitolisvs 
piMediatkeSSBIfi. 

U)  rUt  thefom  ofischdeclsiathMi  la  fT^dt^t^.  IbmUkhM,  mUf  tvot 
148.  ud  Jli^f  T.  JfMMdfc,  Mte,  6  voL  T7 1. 

profed  tccoidiBsly.  Second  obiectkNi  that  the  hud-wiHiiis  of  W.  Montm^  tk^ 
>tkir  fldierlbiK  wfUM,  slMiM  alM  be  pioved,  mod  tlMt  he  alM  wpi  s 
4«d;  otkerwhe  son  cooitat  hot  be  mlfht  hoTO  been  rabpceBed  here.  Lord 
^Ka^f«itk««btlh«tioMOvidesce  of  that  sort  WMOBceMMy.  Wbcfoopoatba 
pUiatiffyrtfedthotthtiehodbcossiuooftheBBMof  Jftnlmwho  hadll«f4 
u  cferk  wiik  RMugtm,  the  other  iobtcribiBg  witnca  i  hot  it  coald  oot  ho  pro«sd 
^  kiiMewM  frwdm,  or  thot  it  woi  thehnad-writii«  of  thai  M^ntm,  or  that 
^t  M^mrn  might  DOC  BOW  be  la  EHgUmdg  att  which  wai  aiged  by  jfnkbm 
H«iorttkeadiBiiriooorthepioof.  Bat  Loid  JKimoa  held  It  adhclcat  |  for  thle 
l»etBg  the  cue  ofa  foKlgB  tnwactloD,  tho«gh  pertiap«  ^^  ovIdcMie  waicapaM 
?'  briag  «oi«  perfect,  yet  It  wai  iiiaelcat  and  loamable  evMeoM  to  go  to  the 
}n7atleail,.idc»ltwererebattedbyMNaeeTideDceoBthoothorildo.  Tho^- 
mteef wdlny oata  co—i»ioa  weald,  h>wld»  iaaaay  caw^boaowthao tho 


'1-eCthe-ladi^.  ^  ^^^ 
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1797.   /<Ti4^w€efv^wdio«koftlieplaiiii^ 

-^  ^  executicMi  man  or  aihtreamndermiiom  amd  reoompme 

IgISi    **  ^^<«^  mHiiKmitedamiappamiedin  that  bekalf,  mi 

^mmm,    tf  more  than  in  tlie  said  act  is  linjledy  whereby  the  fi 

^  endamaged  and  aggrieved  to  the  amonnC  of  die  aaid 

^  contrary  to  the  firm  of  the  atatnte,''  kc    The  pU 

tained  a  yerdict,  and  had  judgment  for  hia  treble  < 

under  the  statute,  and  the  Master  taxed  costs  for  bin 

Lawe§  moved  Aat  the  Master  might  review  his  tazati 

tending  that  no  costs  were  due  in  this  case  under  dw 

Glaueesier  (a),  and  none  were  given  by  the  act  of  EHz 

whidh  the  action  was  firamed.  The  rule  is  laid  downinj 

case,  10  Co.  116,  that  when  a  man  either  before  or  by  di 

'  ofCr/ottce«rercouldnotrecoverdamagesifasubsequent] 

a  new  case  g^ves  damages  either  single,double  or  treble, 

plaintiff  shall  not  recover  costs,  for  the  act  creates  anc 

recompence  where  none  vasgiraBbefiwe.  Now  this  is  i 

tion  for  extortion  for  which  damages  might  have  beenr 

before,butfortakingraorethan  the  specific  recompence 

diesubsequentstatnteof  £}iraftelA«    The  cases  (b)  wh 

|>een  lately  determined  on  this  point  were  cases  in  whid 

damages  were  recovet^d  for  injuries  which  the  partis 

have  sustained  before  the  statute  of  Gloucetter,  thongt 

ticular  remedies  were  given  by  subsequent  statutes ; 

statute  of  Elizabeth  for  the  first  time  created  a  partici 

in  the  sheriff  not  to  take  more  than  a  certain  fee,  anc 

new  remedy  for  the  breach  of  it  to  the  party  grieved, 

Lambe  was  to  have  shewn  cause  against  this  rule  in 

instance;  but 

77le  Cotirl  were  clearly  of  opinion  that  there  was  no  fa 
for  the  motion ;  for  that  the  rule  was  estaUidied  in  a  i 
cases,  IFttAaaiv.  ffill(i:)Jacksom  v.  The  inhabitants  ( 
worthy  Ward  v.  SnM  (d)  and  Crenedl  v,  HoghUm^  th 
by  any  act  since  the  statute  of  G/otrcnrter  an  action  is 
the  party  grieved  he  is  eatided  to  costs  if  he  sueoaed 
he  had  no  ^remedy  befiire  suiJi  act*    And  theref(»e  d 

Refined 

MSJM^I.cf. 

H)  Jaektm  r.  The  UhiOiUasli  qf  CoktmiH^  mtfe,  1  i«i.  71.  asd 
ITof  Atoll,  Mie,  Svo|.S^, 
(cj  S  WU9f9U  (d)lB.BllUp.  10. 
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1»7. 


^;   ^  Marriot  of^amii  Hampton. 

TiHEdereBdaRtformarly  brought  an  aclioiiag^iD^  «^tM. 

seBt  plaintiff  for  goods  sold,  for  which  the  pkinttfThad  be*  where  i^. 
fore  paid  and  obtained  the  defendant's  receipt ;  but  not  being  gg^^^ 
able  to  find  the  receipt  at  that  time,  and  haying  no  other  proof  bjr  tte 
of  the  payment,  he  could  not  defend  the  action,  but  was  obliged  til^fe^ 
to  gabmit  and  pay  the  money  again,  and  he  gave  a  cognovit  for  dint  wider' 
thecostk  The  plaintiffafterwards  found  the  receipt,and  brought  Miiioaor 
this  action  for  money  had  and  received  in  order  to  recover  back  g^j?||[[^ 
the  amount  of  the  sum  so  wrongfully  enforced  in  payment  But  b  after- 
Lord  iTeiiyoii  was  ofopinion  at  the  trial  that  after  the  money  had  eotmwinot 
been  paid  under  legal  process,  it  could  not  be  recovered  back  |,^/y?L 
again,  however  unconscientiously  retained  by  the  defendant,  cheplaieilf 
though  the  case  of  JIf  OMt  v.  Ma^atlw^  2  Burr.  1009,  was  re«-  ^^|^ 
ferred  to;  and  thereupon  the  plaintiff  was  nonsuited.  ^^^  ^  as 

(wibbs  now  moved  to  set  aside  the  nonsuit  and  togrant  a  new 


trial;  relying  on  a  subsequent  case  of  Livesay  WmRider^  £»22  ^^j^ 
Geo.  3i  Bm  A  where  on  a  similar  motion  the  Court  held  such  ft  Eip.sii 
an  action  maintainable.    And  he  pressed  for  the  opinion  ^\rmmu 
the  Court  in  order  that  the  question  might  be  settlej.  ^^1 

LordSjinfTON,  Ch.  J»  I  am  afraid  of  such  a  precedent.    If  /  /   /^ 
this  action  could  be  maintained  I  know  not  what  cause  of  action  ^^/  ^^«^  / 
could  ever  beat  rest    After  a  recovery  by  process  of  law  there    ,,^     y  '   '^  f . 
lijUBt  be  an  end  of  litigation,  otherwise  there  would  be  no  seen*  ^^'  "^ ' " " '  ^ ' 
rity  for  any  person*    I  cannot  therefore  consent  even  to  grant  ' 
a  rule  to  shew  cause,  lest  it  should  seem  to  imply  a  doubt«£  '"'**. 
It  often  happens  that  new  trials  ape  applied  for  on  tfie  ground '  '  -^  r^"  J 
of  evidence  supposed  to  have  been  discovered  after  the  trial;  " 
and  they  are  as  often  refused:  but  this  goes  muoh  further. 

AsHHunsT,  J.  of  the  same  opinion. 

GsosEt  J.  It  would  tend  tp  encourage  the  greatest  negli- 
gence if  we  were  to  open  a  door  to  parties  to  try  their  causes 
^;aia  because  they  were  not  properly  prepared  the  first  time 
with  their  evylence.  Of  the  general  principle  there  can  be  no  ^ 
doubt;  and  though  the  last  case  cited  seems  to  throw  some  am« 
bignity  upon  it,  yet  some  of  the  positions  diere  stated  (a)  are  so 
entirely  r^ugnant  to  every  principle  of  law,  that  I  have  less 
difficulty  in  disregarding  t^e  whole  authority  of  it. 

(s)WliichhbLordplilareadfroiBt]i6iioteorit.    . 

liAWRENCEy 
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1707.       LtwmiufCE,  J.    If  the  case  alluded  to  be  law,  it  % 
length  of  eetabliabing  this,  that  every  species  of  eTideocc 


^tlmkuir  ^^  omitted  by  accident  tabe  brought  forward  at  the  tr 
B  AH  rtov.  still  be  of  avail  in  a  new  action  to  overrule  the  former  jud 
which  is  too  preposterous  to  be  stated. 

Rule  I 


sc 


jtf^jf80<*.  Harper  against  Carr. 

A  churcii.     '^-^^^r  ^  ^^^'  ^'  '"'':^'^  * ' - 

^^  a*di^'  npRESPASS  for  seizing  and  carrying  away  a  ship's 

Ires*  for  a     -*-  at  LiverpooL  It  appeared  at  the  trial  before /Joo/ie, , 

«^dj/a***  '^^  assizes  for  Lancaster^  that  the  defendant,  who  was  a  < 

vfuxmA  of  warden,  took  the  anchor  in  question  as  a  distress  for  n< 

h,  eoiiUed    tucut  of  a  poor  rate  under  a  warrant  of  magistrates,  wb 

i^cu^if^  produced.    Whereupon  it  was  contended,  on^behalf  of 

t^  94  o.s.  fendanti  that  this  action  could  not  be  maintained  agaii 

Bavl^  Um  ^^^°®»  but  that  the  magistrates  under  whose  authority 

*'^d'*Sllf*'  •c^^d  ought  also  to^  have  been  made  defendants  under 

^iMfantt      ^*  2*  Cm  44.  by  which  it  is  enacted  ^  that  no  action  shall  be  I 

bl^wUoo  •8^''***  *^"y  constable,  headborough,  brother  officer, . 

•riraipan.  luiy  thing  done  in  obedience  to  any  warrant  under  the  I 

h^  •^fMcii  '^  of  any  justice  of  the  peace,  until  demand  in  writii 

IC^m!^^  been  made,  &c.  by  the  party  intending  to  bring  such  acti 

iratn  u  a    of  the  perussl  and  copy  of  such  warrant,  and  the  same  h 

Cfta'iteu  "^fi^^t  &Cm  and  in  <»«^  after  such  demand  and  com 

cteriai  act ;  therewith,  &c  any  action  shall  be  brought  against  any  su 

^ght  kit   8tohIe,headboroughor  otherofficer,  &c.  witkoutmaking 

io  »ummoo  iiceg  who  signed  or  sealed  the  said  warrant  defendanU, 

and  b«ar*   produciug  or  proving  such  warrant  at  the  trial  of  such 

70*^^10  hS  *be  jury  shall  give  their  verdict  for  the  defendant,  notwiti 

<fcf^we.     ingany  defect  of  jurisdiction  in  such  justices,  Sec"  The! 

^  ^'.    ^  Judge  thought  that  a  churchwarden  distraining  for  a 

^     rate'was  not  within  the  protection  of  that  statute,  and  ov< 

^  ^  ^v/  ^be  objection.    The  defendant  then  entered  upon  his  d 

upon  which  many  other  questions  arose,  whick  are  ui 

sary  to  be  here  stated  as  the  judgment  of  the  Court  was  a 

to  the  objection  first  mentioned.    The  Jury  found  a 

for  the  plaintifi^under  the  Judge's  direction  for  the  value 

distress,  with  leave  to  the  defendant  to  move  to  enter 

suit  if  the  Court  thought  the  objection  fataU 

-  C 
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CoehU  Serjt  accordhgiy  <m  a  former  day  in  diis  tmrm  ob-     1797. 
temed  a  role  nki  for  that  purpose;  saying  dial  there  was  nodi*-  ' 

tiBctioninlltisreepeclbetweenachurdimirdenacdngiinderthe  ^^^ 
warrant  of  magwChrale  in  distraining  for  a  poor-rate  or  under  an    Sins* 
order  of  removal.  In  all  cases  he  is  in  the  situation  of  any  other 
officer  on  whom  a  dnty  is  thrown  by  law  whidi  he  is  bound  to 
execute.    He  is  not  therefore  in  the  situation  of  a  party  actmg 
in  his  own  cause ;  nor  are  the  justices  bound-to  grant  the  war- 
lantof  distress  merely  on  his  application :  it  is  thcfir  duty  to  sum- 
mon the  party  first,  and  hear  what  be  has  to  say  agrainst  it ;  and 
they  most  first  satisfy  themselves  that  the  rate  has  been  regularly 
made  andpubliahed,  and  apraperdemand  made  upon  the  party. 
The  Comt  latelj  refused  to  grant  a^mandamus  to  |ustices  in 
Cmb€rUmd{ayto  issue  a  warrant  of  distress  before  theyhad  sum- 
moned the  party  and  heard  what  he  had  to  object*    Besides  it 
appears  from  a  review  of  the  statutes  that  the  Legislature  had 
tUsdescription  of  officers  particularly  within  their  view  in  afibrd- 
in;  protection  to  those  who  were  charged  with  the  execution  of 
procesi.    The  7  Jac.  h  c.  5.  first  gave  protection  to  ^  justices 
of  peace,  mayors  or  bailiffs  of  cities  or  towns  corporate,  head- 
boTOQghg,  portreeves,  constables,  tithingmen,  and  collectors  of 
sobudiei  and  fifteenths."   The  21  Jac.  1.  c.  12.  which  enables 
officers  to  plead  the  general  issue  and  give  the  special  matter  in 
evidence,  expressly  extends  the  remedy  to  ^  ekurckwardemand 
(^eneerg  qftkepoarf'  ^  doing  anything  touching  their  offices.** 
Then  the  24  Geo.  2.  c.  44.  $.  6.  which  requires  the  justice  who 
granted  the  warrant  to  be  joined  with  the  officer  who  executed  it^ 
ittcladesall  officersgenerally  whoact  under  the  warrant  or  order 
ofamagistrate.  These  statutes  being  made  in  pari  materia  are  to 
be  conatmed  together;  and  the  two  former  acts  shew  who  are 
meant  by  theterm  officert  in  the  last  act.   And  he  referred  to 
tbecaae  cfNititing  v.  Jaci!Bfoii(6),where  it  was  expressly  holden 
that  an  overseer  of  the  poor  distraining  for  the  poor's  rate  under 
tIiejiutioes'warrantiswithintheprotectionoftheactofCreo.2. 

•1^9  Ckambre^  Heywood^  and  Scarieit^  now  shewed  cause 
^inst the  rul^;  and  relied  on  the  case  o{JiRlwardy.Cqffln(c)t 
asshewing  that  it  was  not  necessary  tojointhemagistratesinthis 
actioD,and  consequently  that  die  churchwarden  was  not  within 


M  JL  T.  Bfloi  ftDd  wMtber,  ante^  6toI«  199. 

W  E.  19.  G€9. 3.  BM  V.P.  f4^  (c)  9  Biac.  Sep.  1S90. 


tiie 
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inlM  haF9tl»MBM  dittririia  ti  giwt  waifMtol»  li 
^•roMeii  Wititwailiolfleii  adierwiaettlfailfwiei 
CiMUtlhcreraidI  that  the  jatieeB  lMnr«  •&!  j  aspecM  j«ri 
fip«n  die  applioKtioB  of  the  ov«neer  to  esfiirce  die  p«jfl 
tex,  whidi  he  (theoTOieeer)  M  preeomed  tehewe  regolarl 
Thie  oonslraclioa  is  eleo  WirniBted  by  the  proraioae  c 
EltM^  e.2^  whidi  directitfae  ch«rchw«relei»  aad  orei 
make  the  rate  wiA  the  approbatioa  cftwo  jaetice8»  mmt 
•hall  he  bnrfiil  for  (he  lAwch wardene  a»d  a^eneeia*  by 
from  two  justicee,  lo  leyy  the  weefiement  by  distrank 
s.  19*  inoteeaayaetMMiehallhebrougl^egatiwttheofl 
tafcuf  the  dietreee^diey  may  eitherpleadnotKufltyorjw 
•tate  the  truth  of  the  eaee;  and  upon  iaem  jomed  the  wh 
ierehall  be  given  m  evidence ;  and  upon  verdhct  for  the  A 
or  a  nonsnit,  the  defendant  shall  reearer  trable  dasu 
reason  of  the  wrongful  ve»ation>  Now  if  the  Aarthwaw 
overseers  we  within  the  act  of  Oetk  8.  they  can  never 
their  treble  dama^  gi^^n  to  them  by  (he  statn(a  of  iEi 
thoughtheymayhave  been  wroDgfnlly  vexed;  fiirauch^ 
areonlygiven  uponahearingof  themeritsi  bntnndertl 
O&u  2.  the  nieri(B  of  their  case  can  never  be  enlered  u 
Aey  are  ehtitled  to  an  acquittnl  upon  die  mere  prodnctic 
ivarrant.  The  legislature  themselvea  seem  tolmveespli 
the  other  acts  of  pAiiiament  which  have  been  mentioi 
they  did  not  intend  to  indude  ^  churdiwardenaand  ove] 
the  poor^  within  the  words,  **  or  other  officer,"  in  the 
Geo.  2*  For  the  tide  of  the  stat.  7  Joe.  1.  c  6.  is  «*  ni 
ease  in  pleading,  &c  in  actions.  Sec  against  justioes^mayi 
%tah\eH^LC.andeeriainoiherhi$m(ife9iy^$  officen;**aadtl 
lature  being  aware  that  those  general  words  did  note: 
churdiwardens  and  overseers  of  the  poor  found  it  neceasfl 
dude  them  by  especial  provision  in  die  21  Joe.  l.c.12.  Tl 
the  words  ^or  other  officer" fdlowing'^constablcheadbo 
&C.  must  be  taken  only  to  mean  other  officers  gusdem  { 
namely,peace  officers.  Besides,it  is  more  reasonable  that  i 
seerswhose  act  inmaking  the  rate  isto  be  enforced  bythei 
should  try  the  legality  of  it  at  their  own  chai^,  than  tl 
should  throw  the  onus  of  the  litigation  on  the  magietmtes, 
mere  formal  parties,  and  have  not  competent  means  of  inf 

then 
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hemselres  of  the  legality  ef  the  rate.  It  is  noaaiwer  to  uttf  diat     F^ 
hey  may  and  ought  to  summoa  the  party  before  they  grant  a  --*-- 
rarrant  of  dietreae  againet  him ;  for  in  this  inatanoe  they  aet  ^^^ 
niniateriany ;  and  the  party  may  afterwards  diaeoyer  objeo* 
ione  to  the  rate  of  which  he  was npt  apprized  at  the  time:  bat 
he  oFeiaeers  mnst  know  whether  they  hare  made  a  legal  rate 
»r  noty  and  it  is  their  own  fault  if  they  have  not.    la  IL  v« 
rhe  Jaaticea  of  MiddleBex  (a)  the  Court  granted  ai  mandaavs. 
o  justices  to  sign  a  warrant  of  distress  for  levying  a  poor-fata« 
ilthoogh  it  was  urged  thai  it  had  been  uanal  tograntai 
first,  which  the  Court  thoii^t  not  neeeasary,  it  m 
]uired  by  the  act  And  Mr*  J*  jPoaler put  itonthe  m 
as  the  allowance  ofarate,  which  is  admitted  to  be  an  act  miniaA 
teriaL    So  inalatecaseofthefiay  v.TbeJustieeaofGlaMcas^ 
ter{byfjapon  a  mandamus  to  gianta  warrant  of  diiflpaasi  the  maiA 
gistratea  thinking  that  they  had  a  discretion,  returned  that  they 
wereof  opmion  that  the  place  in  respect  of  which  the  party  was 
rated  was  not  within  their  juriadiction;  but  the  Coart  qoaahed 
the  return  as  insufficient ;  and  finally  an  issue  iraa  dixecled» 
The  peer's  rate  being  the  act  of  the  oveqfeaa  giaady  dieting 
gnishes  their  case  from  that  of  conatables  or  sudi  odier  offiesn 
who  are  mere  instruments  in  esecnting  the  warrants  of  mafpa^ 
trates  on  other  occasions,  and  who  have  no  discretion  to  ju^o 
of  die  propriety  of  the  application  on  which  the  warrant  issued^ 
and  cannot  refuse  to  esecutte  it.  Whereas  an  ovevaeer  baa  betb 
the  opportunity  of  forming  such  judgment  in  the  first  instawse^ 
and  is  not  afterwards  bound  to  execute  the  warrant  if  he  ia  aa« 
tiified  of  the  illegality  of  it,  he  is  throughout  the  principal  mo- 
ver in  the  business.    If  the  Court  should  determjae  that  such 
officers  are  to  be  protected  at  the  expenceof  the  magiatratea, 
it  will  load  the  latter  with  a  burdiensome  responsibility,  and 
will  render  the  former  more  negligent  in  their  endeavour  to 
make  a  proper  rate,  who  alone  have  competent  information 
upon  the  subject   This  construction  will  defeat  the  beneficial 
object  of  the  act  of  Geo*  2.,  which  was  to  protect  mere  minis* 
terial  agents,  and  to  throw  the  onus  of  defending  the  act  com* 
plained  of  on  the  party  who  had  the  opportunity  of  exerdsing 
his  jodgment  on  the  case,  which  in  this  instance  is  the  church- 
warden  and  not  th^  magistrates. 

f  fl)  B.  19  Cko.  9.  I  Comi.  SOT.  pL  808. 

f  I)  Thtttandamw  btued  io  JETifary  tem  1791 1  and  tbe  Jvliccf  nade  m  reteni 
la  EmsUt  term  folio wifls,  itaUiig  ttet  It  appeared  to  tkem  that  tbe  laodt  rated  did 
■ft  UewltUs  that  part  of  the  parish  of  51,  iVicAoJbf  Which  arai  io  the  cosaty  of 

"*• Lord 
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1797.  Lord  Ksirroiv^  Ck  J.  (stopping  Cockelly  Seijt.  and  T 
in  support  of  Ae  rule.)  I  will  not  enter  into  a  considers 
Ae  other  questions  abotit  the  legality  of  the  rate,  the  onl] 
tion  here  is  whether  or  not  we  should  put  the  construe 
this  very  beneficial  statute,  that  the  Legislature  inten 
should  reoeiFO.  The  act  provides  that,  when  a  wai 
granted  to  the  inferior  descriptions  of  mankind  who 
judge  of  the  propriety  of  it,  they  shall  not  be  harasse 
actions  for  executing  it,  but  that  the  magistrate  who  gn 
shallbear  the  responsibility  himself.  R  is  objected  howe^ 
the  statute  does  not  extend  to  churchwardens  and  overse 
is  confined  to  the  ofllcers  of  die  peace :  but  if  that  be  the 
ing  of  the  statute^  all  mankind  have  been  acting  undei 
take  ever  since  it  passed  $  for  it  has  always  been  extei 
surveyors  ofthe  highways,  who  have  an  extensive jurisdi 
the subjectofthe highways.  InWUkesyfXotAHaHfaxiy 
deed  decided  that  the  act  did  not  extendtooneoftheltinj 
sengers,  and  there  it  was  said  that  it  was  confined  to  the 
were  obliged  to  take  upon  them  the  execution  of  oflicei 
description  without  any  reward.  Nor  can  it  be  doubted  I 
it  extends  tooverseenof  thepoor  in  somein6tEuices,e.  g 
cuting  an  order  of  removal.  In  one  ofthe  acts  of  parlian 
the  description  is  <<  constables  and  certain  otAeriwffia;e«l 
cer$^  butinthis  statute  the  latter  expression  is  droppd 
speaks  of  *^constebleB,h6adboroughs,cHr  other  off  cers/'a 
obedience  to  any  Justice's  warrant  I  will  not  now  entei 
examination  ofthe  case  of  JUihoard  v.  Co^a,  because  t 
decided  on  the  form  of  the  action^  a  replevin,  to  whic] 
ruled  that  this  statute  did  not  extend :  bad'it  not  been 
decision  I  should  have  thoaght  that  theactdid  extend  to 
vin;  and  certainly  convenience  requires  that  it  should, 
wise  it  is  in  the  plaintilTs  power  to  evade  the  provisions  o1 
byadoptinga  particular  mode  of  proceeding^hich  depfen( 
own  choice.  Perhaps  hotrever  it  may  be  shewn  on  exan 
that  that  case  was  rightly  decided,  whatever  my  doubts  m 
been  about  it.  Tlien  it  was  said  that  justices  of  the  p< 
ministerially  in  gmiiting  a  warrant  of  distress  for  n( 
ment  of  a  poor«rate,  in  the  same  manner  as  when  the] 
a  rate,  and  a  dictum  of  Mr.  J.  Faster  has  been  allude 
support  of  it :  but  it  is  observable  that  neither  of  th( 

(a)  See  the  preamble  to  T  /oc.  I.  c. fir. 
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three  judges  thought  the  two  cases  alike ;  and  I  think  that  fihe     1797; 
case  of  allowiiig  a  poor  rate  is  the  single^instauce  ia  whiish  the  *— — — 
justices  act  ministerially ;  but  there  the  allowance  alone  does     «fSS^ 
not  put  the  rate  into  a  state  to  be  enforced,  for  it  is  sdll  open     Cas«* 
to  an  appeal  by  any  person  who  thinks  himself  aggrieFod.  But 
in  the  instance  of  granting  a  warrant  of  distress  the  justices  e&« 
ercise  a  discretion  after  inquiring  into  the  circumstance  of  the 
case.  It  is  an  essential  rule  in  the  administration  of  justice  that 
no  mas  shall  be  punished  without  being  heard  in  his  defence; 
the  party  must  be.  summoned  beforea  warrant  of  distress  is 
granted,  as  we  decided  in  jR.  v.  Beim;  and  on  that  sununona 
many  circumstances  may  appear  to  shew  that  a  warrant  of  dis« 
tress  ought  not  to  be  granted.    I  will  not  eren  suggest  whai 
my  opioion  is  respecting^  the  validity  of  this  rate»  because  it  is 
not  necessary  to  die  decuHon  of  this  case ;  but  I  am  rery  clear- 
ly of  opmiouy  on  the  preliminary  point,  that  the  magistrates 
who  granted  the  warrant  should  have  been  made  parties  to  the 
snitand  that  all  those  oth^r  steps  should  have  been  taken  thai 
the  Stat  2LGeo.  2.  requires. 

AsRBUBST,  J«  This  is  a  very  wise  provision  made  for  the  pro« 
tectionof  all  inferior  officers  acting,  under  the  warrant  of  a 
justice  of  the  peace ;  and  on  this  ground  I  am  of  opinion  that 
the  magistrates  oughtto  have  been  made  defendants  in  the  cause* 
The  case  ofNuMting  v.  Jackion  is  a  decision  directly  in  point. 

Grosb,  J.  I  remember  the  case  of  Nuiiimg  v.  Jaekmm^  which 
underwent  a  great  deal  of  discussion,  and  the  determinatioii  of 
which  was  satisfactory  to  every  person  who  heard  it.  And  that 
was  not  the  first  determination  on  the  point;  for  Mr.  Xiccaiv  in 
argument,  cited  a  case  in  1770,  before  Lord  Ch.  Just.  WibmoU 
who  decided  at  Nisi  Prius  that  an  oveneer  of  the  poor  was  an 
officer  within  the  meaning  of  the  statute  24  Geo.  2.  It  is  true 
that  the  Court  of  Common  Pleas  expressed  a  difierant  opinion  . 
in  MHwurd  v.  Cqffin:  but  it  is  sufficient  to  say  of  that  case  that 
it  was  determined  on  the  form  of  the  action,  and  that  the  atten* 
tion  of  the  Court  was  not  necessarily  called  to  this  point  as  if 
was  in  the  case  oiNulting  v.  Jackson.  I  think  it  would  be  mis- 
chievous to  over-rule  the  case  of  JiTuUingr.  JaekMOH,  which 
was  a  convenient  imd.  proper  decision.  Therefore,  without  re- 
plug the  reasons  already  given  by  the  Court,  I  am  of  opi* 
BioQ  on  the  authority  of  that  case,  which  cannot  be  distinguish- 
ed from  the  present,  that  the  rule  should  be  made  absolute* 
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1797*  LawriAi€E»  J«  The  groutid  <m  whieh  I  doubted  die  taoAmitf 
ofNuiiimg  r*  Jaducm  when  this  motion  was  first  made  wB9,t)iat 
the  magistratesingrantingawutTantof  distress  sctmeFelymins* 
terially ;  if  Aey  bad  no  discretion  on  the  subject  it  would  be 
hard  tfiat  they  should  be  bound  to  grrant  a  warrant  of  distress 
which  they  thought  illegal  and  afterwards  discuss  the  propriety 
of  the  rsle  at  their  own  expence.  And  if  they  had  no  discretioo 
Jngnoitingthewarrantylsbouldhayedoubtedofthatcaae.  Bnt 
the  cases  now  referred  to  shew  thatthejustieesdo  not  act  niDis- 
terially.  Besides  die  statute  48  EHx.  e.  2.  requires  a  wamnt 
signed  by  two  justices  to  enable  diem  to  levy  the  money  due, 
which  would  have  been  unnecessary  if  die  justices  were  sot  to 
exerciseadiscretion  whedierthey  shouldgrantorrefuse^war- 
mnt :  that  ciroumstanee,  I  think,  shews  that  the  Legislature  did 
not  intend  thatawarrantshould  be  granted  asamatter  of  coarse, 
1>ut  that  the  justices  idiould  first  inquire  into  the  merte  of  die 
ease.  Tbecasescitedshewthatthepartyoughttobesmnmoned 
before  the  magistrates  before  diey  grant  a  warrant  of  distreas; 
and  then  they  must  exercise  their  own  judgment  in  die  saaie  my 
that  Aey  do  on  the  hearing  of  any  other  complaint;  TlieR  it 
seems  to  be  immaterial  m  this  respect  whether  the  wamnt  be 
granted  to  the  otrei^eer  or  to  any  other  person.  Consideniy 
therefore  that  such  a  warrant  is  not  granted  as  of  coarse,  mi 
that  tMs  very  point  was  decided  in  Nuiiing  v.  Jaekiomf  I  Ihisk 
that  the  rule  must  be  made  absolute. 

Ruleabsolnre. 


Tiitidttg,  Doe  on  the  Demise  of  W.  Neville  against  Rivers 
^•i^Md.       ^^^  Bradley,  Assignees  of  W.  Neville  the  Elder, 

a  Bankrupt. 
Devise  to    ^\^  ^^  ^^^1  of  this  ejectment  at  the  last  Wmckester  assixess 
beire^and'^  ^-^  verdict  wos  taken  for  the  plaintiff^  subject  to  the  ofiuioa^ 
If  the' died    of  this  Court  on  a  case  reserved. 

^'?theii'^       TF.  Fifieldf  being  seised  of  the  premises  in  question,  by  will 
datedSdof  Jlfoy,  1766,  afterconirminghissettlement,  by  which 

dispoee  of  the  eitate  by  will  or  deed(  and  for  want  of  aicli  iBmie  and  direction,  &c.,  tbeol0t^ 
devisor**  right  heirs.  A*  who  had  inoe  took  ao  estate  taU.--Tenant  io  tall  by  tese  aad  nkKt 
previoas  to  her  marriage  conveyed  to  f  nateet  to  the  ase  of  hetwlf  tiU  the  iiuirrlase»  tlicB  to  tke 
hnsband  for  life,  then  to  herself  for  life,  then  to  the  firU  and  other  sons  of  the  marriafe*  A^ 
tenant  in  tail  died  before  the  httsband,  leaving  a  son  t  held  that  the  bmband  was  aot  cotidcs 
to  a  life  estate  either  under  the  settlement  or  as  a  tenant  by  the'  cnrtety.— A  c— veyimeel^>M* 
and  release  by  tenant  in  tail  conveys  a  bale  fte  voidable  by  the  ^try  of  the  ffsoe  ia  tafl*  (^ 
T.  11. 214.     WUIeftS88.] 

one 


she  was 
enabled  to 
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one  part  c^thk  estate  was  setded  on  his  wife,  E.  FifiMf  for  life,  1797# 
deFMed  the  rest  of  the  premises  to  his  daughter  and  only  child,  ^' 
Mary  JPifieUf  on  her  attaining  twenty-one,  and  to  her  heirs ;  and  nxtilub 
astoduitparlwhichwaiisettledonhiswifehedevisedthesameto  ^^^ 
hii  said  dkiiighter  after  the  d^Bathofhis  widow;  in  case  the  widow 
tkoold  diebeisie  the  danghter  attained  twenty-one,  then  he  wiU 
led  that  both  parta  of  the  estate  should  go  immediately  to  his 
danghter  and  berhehvforeFer;  bnthe  willed  that  his  wife  should 
hold  and  eDJ<^both  parts  until  his  dfiughter  should  attain  the 
age  of  twenty-one ;  and  ui  ease  hU  daughter  skemld  die  withoui 
umejA/em  he  empowered  her  to  dispose  of  the  whole  by  will  or 
any  atl^r  instnunent  in  writing  attested  by  three  witnesses,'  as 
she  woirid  direct,  limit,  or  appoint;  and./br  wmU  afeueh  time  and 
directioiiy  &c.  then  that  the  same  should  descend  and  go  to  his 
own  riglit  hem.  The  devisor,  his  widow  and  daughter  are  since 
dead*  tlie  mother  having  sorn ved  the  daughter.  The  daij^ter 
mairied  W.  JfeeiUe,  the  elder,  by  whom  she  had  one  son,  the 
leswr  0fthe|daintiff.  But  preWousto  her  marriage,  she  having 
attained  die  age  oftunonty-one  and  being  inpossessiouof  the  un- 
8eltledpartoftliisestate,by  lease  and  releasedatedthe2dand8d 
of  Bee»l772,  conveyed  the  whole  of  the  premises  in  question  to 
trustees  to  the  use  of  herself  and  her  heirs  until  the  intended- 
marriagpe,  and  firomand  immediately  after  the  marriage  to  the  use 
of  Wi  Jfeeilte^  the  elder,  and  his  assigns  for  his  life,  remainder  to 
trusteeisto  support  contingent  remainders,  remainder  to  herself 
forliSez  remaiBfier  to  the  fint  and  ether  sobs  of  the  marriage  in 
tailt  with  remainders  over.  W.  JfeMUy  the  elder,  is  since  become 
a  baokrapt,  and  the  defendants  are  his  assignees. 

Duntfard  for  the  plaintiff.  Two  questions  arise  in  this  case^ 
one  on  the  construction .  of  the  will  of  1766,  the  other  on  the 
efiect  of  the  marriage  settlement  of  ilfarvi  Ff fields  in  Decemberf 
1772.  Firm ;  ttf  any  FSfield  took  only  an  estate-tail  under  her 
father^S  will  in  176&  Though  that  part  which  was  not  settled 
on  the  devisoT^s  widow  is  at  first  devised  to  ilfarty  fifieldand 
her  AetVs,  it  is  manifest  ftom  the  two  oiaases  at  thf  conclo'* 
sion  of  the  will,  that  the  devisor  did  not  intend  to  give 
bis  daughter  a  fee,  but  that  her.,  children,  if  she  had  any, 
sfaonld  take  after  her.  And  as  to  that  part  which  was  settled 
OB  the  devisor^s  w>fe  for  her  life,  it  is  only  by  the  first  de- 
vise given  to  the  daughter  for  her  life,  no  words  of  inheri* 
taace  being  there  added;  but  the  same  two  clauses  at  the 
end  of  the  will  enlarge  that  devise  into  an  estate-tail.  So  that . 
Vol.  Vn.  T  taking 


i 
1797.    Mikwg Oe  iwp  first  deFii^of tbe HwQMfmt^ 9^mc(4it» 

^ tete,aiidllietwoitlaiii9Sfit  .tbe6]idVA0viU4og<3l^ 

vllt!!%i  ctoRTlJiatthedBviw^  didiioliotettaililrtJitf 

iigahui    tave  a  groater  estate  than  an  Mt»tMail  10  both  tliefiejpsrt&  If 

^^^**  Ml,  tbaaeoondqnastionariMsonthe  affoQloftbeittt^^ 

made  on  the  marriage  of  that  davisee.    It  is  fll^ar  (bst  a  ooof 

wAymae  by  lease  and  release  I17  a^tennntip  tail»MMier  bay 

ihe  iarae  in  tail,  stat  de  donis  («^  armoAm  a  diseoa^woe; 

Xsl. seer.  686»  800.;  Co.  24I.82&T.;  i^apeft't  X«io»  IBO.  Bit 

Mch  a.conveyaiioe  peases  a  base  fee,  voidable  by  die  me  it 

«ail  by  entry.  jSbmaoar'^  oaset  10  iCo.  jl& ;  Ma^M  r.  C9^i^ 

Shi.SMi/m.779.i  Doed.Tyrr€lv.Skikim,  BBwrr.lM 

60  that  the  husband  ofthetanml  in  tailt  W.JVmilk,iB9timf 

entitled  to  a  lifiMstale  eitherunder  tfaesetdeoiettt  oratteuBt 

if  idle  enrlsqr.    He  cannot  take  imder  the  aetttement  imm 

it  aw  not  competent  to  his  irife  to  pfMS  the  eatate  by  aidi  t 

conveyance,  to  the  pccjndice  of  her  issue  ofter  her.dJeaA.  Nff 

«aii  he  take  as  tenant  by  the  eartesy,  beonnse  the  instant  Ae 

marriage  took  effi»ct,  the  esMe  vas  yaaled  in  the  hasband  da^ 

big  the  joint  ItTiaa  of  himself  and  bis  wife,  atid  ^Doaeqwailf 

Aere  never  was  any  one  v9W9m^  diiritg  the  ooyertOEe  aim 

ihewMe  was  seised  of  an  estat^^tMl  in>pnserssinn,whiAii 

necessary  in  order  to  make  the  iuisbnnd.tenaMbythecvt«f« 

Co.  lAt.a9.  0.  Andnrithregardtothatp&i^af  tbeealslewkid 

was  aetded  on  the  dertsor's  wife,  it  was  oidy  devised  totk 

daughter  anbject  to  her  mother^a  life«>eatate  in  it:  luarai 

appeam  by  the  ease  ihAt  ihe  mother  susvived  the.ilaBgKtwritfca 

part  never  was  vested  in  the  dangfhter  in  poaaes^;  aadit 

.dll  evieiits  dierefore  aa  to  this  the  husband  is  not  entitled  by 

the  curtesy. 

JBmrrwfhf  who  was  to  have  argued  for  the  defendmits,€a- 

didly  aduiowledged  that4he  two  points  were  agai&st  bin; 

first,  that  the  daughter  took  an  estate-tail  only,  andtbattk 

'Second  point  was  now  too  wdl.estaUiahed  by  the  aotkoritiff 

lobeafiaken.    And 

J%e  C^mrif  being  ci  that  opinion,  oidered  the 

Postea  to  be  delinared  to  Ae  piaistf 

00  l$Md.Ue.U 
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Sedg voMTfl  BgmMt  O v]»END  aad  three  otbers.      ^T^ 


nnblI8wo8waatioaoiiliiecttebnNigiitbytiie|ilamt^^         if  one  of 
^  Wis  doMsribed  asdie  onvner  of  diTee  ibiulb  parts  ofa  ahip  t^®  part- 
n«&tfy,agBiiiat die dafinUUiit,  tbe osmenof another ahip,for  tkH^^u!^ 
ioittgligeiidy»4»nIaasiy,aadiiD8kiHuilyMr^^  tb^irafajp  ;;;;;'^J^'* 
(btikenia fooliir iIm  idalmiflTs  and  sank  hcr«  thedefeBd- 

Hiedft&ndaiita  pleaded  in  abatemeatlhat  the  plaintiff  atthe  ^T^ 
tbeflftheiigafyaDdloaBhad  no  interest  or  property  in  the  ship  ■J*^^'^ 
iSb^imless  jointly  and  ondiVidedlywifhone  4/:  ildifisam  who  is  Urt^"^ 
«aialiye,  &c^  wherefore  inasmnch  as  X  Adducn  is  notaamed  ^^ 
«  Ae  biH,  tbe  defiendants  prayed  that  it  might  be  quashed,      alone,  and 

7he  plaintiff  relied  tUt  at  the  time  of  tbe  iivjnry  and  loss,  /.  H^Tt  tt^ 
irfifiMa^asi)wBer  of  one  fourth  part  of  die  ship  ifoUy  and  the  p!«^>»  , 
puinr iras,then  owner  of  Ae  remaining  three  foarlh  parts :  towcii  ao* 
litttsAsr.tiie  injury  and  less  and  before  the  ooMuaeneement  of  2?JiJ?i 
^»sttt,lowit,iBl7tfaryT«rn^36<;eo.awfcMt«oni^ 
thadefiuidaat  forthedamagesnstained  by  bim  as  owner,  of  the 
^d  ons^iaidi  part,  and  in  Tfiidty  TemM  Geo.  8,  recoTeted 
«g»Bit  diem  472iL  damages,  fcc 

To  tUsmplieotion  the  defendants  demnrred  generally. 

^fovyttfttiaapportoftfaedemarrer.  Thepleainabatementis 
geodySad  dmmnftterdisclesed  indierepiicatioii  dees  not  raryihe 
€uein«iroiir4yft|ieplaintjff.  Itiaaelearand  establashed  ruletbat 
vheaaaiaction  la  brooghtfi^ran  injury  done  to  an  entire  and  in* 
^%Ie  shattel  all  the  owners  of  that  chattel  m^st '  be  joined. 
The  ^aintjffby  his  reptio|tion  attempts  to  take  this  rase  out  of  the 
£^<iendndeand  to  shew  th*at  he  cannot  ha^e  a  better  Writ  because 
^Ae  of  diepart-owtiersofhisship  has  already  sued  tbe  defeodaat 
^dfeeoreined  damages;  but  in  answer  te  that  it  mastberemem- 
u^f od  ffaat  the  parties  who  have  the  legal  title  to  any  ibkig  must 
Jomiii^aetion  to  reeorer  damages  for  an  injury  done  to  that 
Aingf  aMher  they  be  or  be  not  entided  to  tbe  beneficial  intereet 
K  is  so  in  the  case  of  execu'ore,  surriring  paarhiars,  trustees, 
bankmpts,  and  the  assignors  of  a  chose  in  .aetipn  i  Winch  y. 
^%,  ante,  1  yel.  619.  And  it  is  pecalinrly  necessaiy  that 
^  general  rale  should  be  .applied  to  this  c^se;  for  where  an 
^j^yisdonetoasbipef  whtcfa  diere  are  msuiy  joint  owners, 
penaittiDg  one  alone  to  sne  for  l^is  ahar^  of  the  damage  will  not 

T  2  only 
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1797.    duly  tend  to  a  nmltiplieity  of  actions,  but  it  ^rill  aim  euMe  alt 
the  partnen  to  become  witnesB  foreachotherin  their  respective 


.  VORT9    *^*^  WithoutcontrorertiDgtheaathorttyofthecaseofitfiMiioii 

^^^^^    ▼•  Overend  (if),  it  does  not  follow,  because  jadgmeat  was  pro- 

'  perly given agains^t thedefendantsinthatcaseonaccountsof their 

omitting  to  plead  in  abatement,  that  therefore  this  actioo  by 

another  joint  owner  Can  be  maintained  where  the  defendants 

have  pleaded  in  abatement   Here  it  appears  on  the  record  dist 

die  legal  title  to  the  ship,  for  the  injury  done  to  which  thisactioa 

.  is  brought,  is  vested  in  twojoint  owners  one  of  whom  cmly  sues; 

and  therefore  the  action  cannot  be  maintained  in  its  present  fona. 

^  CfUes^  contrd  was  stopped  by  the  Court. 

Lord  Kenton,  Gh.  J.    I  am  clearly  of  opinion  that  the 
plaintiff  is  entitled  to  judgment.    The  case  is  shortly  this; 
there  were  two  peisons  owners  of  a  ship  in  unequal  proportioos, 
Addiion  being  the  owner  of  a  fourth  part,  and  the  plaintiff  of 
the  remaining  diree  fourths ;  the  former  brought  his  actioo 
against  the  defendants,  the  owners  of  another  vessel,  for  wrong* 
ftdly  running  down  his  ship,  and  we  decided  in  that  case  that 
dio^[h  the  defendants  might  have  pleaded  in  abatement  that 
another  person  ought  to  have  been  joined  with  the  plaintiff, 
yet  as  the  defendants  omitted  to  put  in  such  a  plea  the^ilaintiff 
was  entitled  to  recover ;  and  in  that  case  the  plaintiff  haid  Judg- 
ment and  obtained  a  full  satisiaction  for  all  the  damage  that  be 
bad  sustained  to  his^hare  of  the  ship.    But  that  did  not  satisfy 
the  whole  justice  of  the  case,  the  present  plaintiff  bdng  the 
owner  of  three  fourths  of  the  ship ;  he  now  brings  his  actioo 
for  tiie  injury  done  to  his  share,  to  which  the  defendants  hare 
pleaded  that  at  the  time  when  the  injury  was  done,  there  was 
another  owner  of  the  ship  who  oughl  to  have  sued  jointly  with 
the  plaintiff;  the  plaintiff  has  stated  in  his  implication  the  pro- 
ceedings in  the  former  action,  to  shew  that  the  plaintiff  in  that 
action  has  already  received  a  satisfaction.    And  the  question 
now  is,  Whether  that  person,  who  has  obtained  complete  sa- 
tisfaction for  tbe  damage  whicl^  he  sustained,  pnght  to  hare 
sued  as  a  co-plaintiff  in  this  action  ?  It  is  said  that  he  ought  to 
have  been  aparty,  because  he  is  a  trustee  for  this  plaintiff:  hot 
that  is  not  correct;  they  are  tenants  in  common  of  this  ship. 
Thenitwasuigedthattheownersbynotsuingjoittdywill  harass 
4ha  defendants  by  bringing  several  actions  insteadof  one  :butro 

f«;  i|jtf«,  6  f  01.766. 

prereat 
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prerentmnltiplicity  of  actions,  Ae  defendants  had  an  oppor- 
tonity  of  taking  this  objection  in  the  former  action;  and  if  ' 
they  had  availed  themselves  of  it  at  the  proper  season,  they 
wonld  not  have  been  harassed  with  difibrent  actions.  I  do  not  oruunrn* 
see  for  what  good  purpose  the  other  part-owner  ought  to  have 
joined  in  bringing  this  action  ;  having  already  received  a  satis* 
faction  himself,  he  could  not  be  entitled  to  any  part  of  the  da- 
mages to  be  recovered  in  this  action,  and  he  is  not  a  trustee  for 
this  plaintifll  Therefore  on  the  grounds  of  law,  reason,  and 
justice,!  think  that  this  plea  ought  not  to  have  been  put  in,  and 
that  the  replication  gives  a  full  answer  to  it 

ilsHHURST,  J.  It  would  bc  a  disgrace  to  our  law  to  determine 
that  AdJ&Mcn  ought  to  have  been  joined  in  bringing  this  action; 
for  it  appears  that  he  has  already  asserted  his  right  and  has  re« 
cohered  adequate  damages  for  the  injury  that  he  sustained  in 
respect  of  his  share.  The  objection  made  by  the  defendant  in 
this  action  is  so  contrary  to  common  8ense,*that  even  without 
»y  authority  I  should  have  thought  it  could  not  have  been 
mpported.  But  the  caseof  JVeftAoiyev.  Darriugicn  (a),  which 
^B  cited  in  Addison  v.  Overeudt  is  in  some  degree  an  authority 
igaiost  die  defendants ;  for  there  it  was  decided  that  two,  out 
)f  three, joint  owners  might  recover  in  trover;  it  is  mdeed  ad- 
led  as  a  reason,  **  because  the  defendant  had  not  pleaded  in 
ibatement"  But  if  it  be  competent  to  one  part-owner  to  re- 
jover  for  his  share  separately,  there  is  no  reason  why  this  plain* 
iff  should  not  recover  in  this  action.  The  defendants  might 
»ve  pleaded  in  abatement  to  tfie  first  ac^OQ.  which  would  have 
■avedthem  the  expence  of  this  action  but  they  omitted  todothat 
It  the  proper  time ;  and  now  by  their  demurrer  to  this  replica* 
ion  they  admit  the  truth  of  the  feeta  contained  in  it. 

Gro«b,J.  The  defendant's  olgectiontendstoshewthatifone 
)art-owner  recover  for  the  damage  done  to  bis  share,  the  other 
»rtH)wners  shall  never  recover  a  satisfactioufor  the  injury  done 
0  theirs:  but  that  can  never  be  supported^  This  point,  how  ht 
me  part-owner  can  recover  when  the  defendantdoesnotpleadin 
tbatementiwas  discussed  iuiliUMoatr.Overeiirftwherewedecided 
m  the  aathority  of  several  cases  that  if  the  defendant  does  not 
ilead  IB  ^ibatement,  he  cannot  afterwards  object ;  but  that  is  no 
easoa  why  the  other  part-owner  should  have  no  remedy  for  the 

1njui7 
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1797.    iiriiirf  clone  fo  his  sham  of^  f^ropeitjr:  he  draM  ubt  pfeodio 
■  abatement  in  the  f)»t  action. 

voM       Z'Awiiigircine,  J.    Tber^  k  no  olir^ov  tof  an  aetio*  hein; 

Vflinsf  brought  by  one  t^ant  in  comnKm  for  an  mjdly  ef  tbia  Uad, 
*  if  the  defendant  do  not  ot(ject  to  H  on  his  own  accdnrit;  It  is 
settled  in  a  Variety  of  ^sisei^  that  one  tenant  in  coinniod  may  re- 
cover for  the  injury  dc^e  fo  bis  slm*e  of  rf»e  prof>erty.  Then 
the  defendantsnot  havi  Agpleaded  in  abateinenthithefirstaction, 
cannot  now  make  ti6^  ohjeetion ;  by  omitting^  tor  plead  in  abate- 
ment  then,  they  assented  to  fhe  severance  of  die  actions.  There 
might  have  been  greater  weight  m  Ais  objection  if  there  bad 
been  several  remaining  owners  and  only  one  of  tRem  had  sn^: 
but  here  the  whole  remaining  interestin the  shipisvesteclihdiJs 
pdaintiflT;  however  if  tliere  had  beeii  several  remainittg^  part- 
owners,  I  do  not  diink  that  the  deftndants  c^uld  evef  have  ob- 
jected to  the  severance  of  the  actions,  after  A^j  bad  omitted 
to  plead  m  abaienienc  in  the  first  action. 

JAdgmeiit  jbr  the  jiahitiff. 


nundMy,    The  Ring  against  ^^  Pre^dent^  and  College  of 

Adoctorof  'T'^^^^*^^^^  callittgontbe  preildmtand  coHeg^oi^com- 
jhy^cwhli  -■-  monalty  of  physie^  in  Zonrfo?*  to  shew  camre  whyd  roiMft- 
«jjj^»  **-  mus  should  not  isstie,  c6taftandiA^  tlr^m  tb  ^xaniinb  C  fikaa- 
the  college  get^  M.  D.  as  to  his  ^fo^ificafiofi  dud  fttness  to  be  admitted  info 
cfaoMo*  ^^  «^*^  corpbtation  as  a  membt^r  or  ftHow  thereof. 
^T^\n  ®y  Stat. SUca.  ft  c;  11.  if  ^  ^xtSitX^ii  ^afAo  f^rsoA  witUh  the 
XoiKfonaod  ci ty  of  Zoh(f on  orwithin  seven  milei^AerecIf  shall  (ak^nmi  film 
v^n  m°iS[  ^®  exercise  as  a  physician,  et<H^frt  hfe  shall  tbtst  be  examroed,  ap- 
rannot  '  proved,  and  admitted  by  the  Bishop  df  JLdatfda,  or  by  the  Dtaa 
mt"  "  f  of  St.  PauV$  for  the  time  being,  ^dllitf^  t6  him  ofr  tfaeni,  fcar 
t^x^   doctors  of  physic ;  with  a  proviso  that  th6  aut  shall  not  be  pre- 

by  the  college  in  order  to  hit  be inr  admitted  a  fallow  o^  Cb^  coHi^e.  TNe  edn^«  ^Mhi  laf« 
power  by  tbeir  chaFtrr  (.coiifiniw<n»y  aet  of  parlii^iiieol)  to  roiike  bve-iaws,  have  made  bye  lavi 
refpecting  tt^e  qoalificRtioos  of.perMtt  to  be  admitted  iuto  tbe  roirege :  by  (hem  iTia  o>daiiied 
that  DO  person  i'hall'he  adtiiitfei)  iotothe  Has^  of  candidates  AtradnlsfhRi  into  the  collcce;  •&• 
lew  he  bas  taken  a  degree  of  J^.D.  at  Oxftird^  CamhrUft^  %it  DtihUn  ;  except  in  two  nwn  j— 
in  one  of  tboce  cases,  tbe  president  roa>  propose,  obrd  liTevefy  other  yeir,  a  doctor  dTpbttic  of 
»  ceptam6tandiDg,aiid:if  he  be  approved  by  tiie  college  be  may  be  admitted  a  MIowi--Ib  the 
other,  any  felluw  may  propose  a  doctor  ot  ph:^«lc  of  a  certain  age  and  «tantf  ing,and  if  approved 
U  certain  nteetiogs  be  may  be  admitted  a  fellow.    AulM  ihki  these  were  reasonable  bye*la  vs. 

judicial 
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jmlienltDdie  ttmrcisifici  ^Ot^d  or  Cambridge  or  to  any  prn    1797* 
vilegwlgiliiitedfolfteilii  King  JBRniry£ig1ith«ftBrw«rdf,]n  the 


tenth  yoar  of  his  reign,  by  eharteir  ineorporated  Ae  college  of  '^^^S^ 
phynjcums :  nfiiev  recitiag  the  misehieft  that  had  ariwa  to  A0  The  col- 
poblic  froip  the  practice  of  onskiKiil  and  ignorant  men,  and  hii    PHYBt^ 
win  ^Collegium  perpetuum  doctomm  et  graTinm  yirofum,  qui    'k^*** 
medicjnam  in  nrbe  nostr&Londino  et  subnrbibns  intraqoe  aeptein* 
milliapaasuumabefturbeiluaqaaveriUBpttblicdexereeantyingti* 
tui,'*  he  incorporated  them  thns  ^  J.  C^amAr^,  T.  lAnacref  F.  dk 
Ytetwria^N.HkUewel^J.F^OMcUco^^xA  R.  Fosefeymediciacon* 
cemmoa  qvod  ipai  imne$quehomine9  ejusdem/aemltaiii  deeiU^ 
ekilaieprmHeta  aint  in  re  et  nomine  unom  oorpna  et  commimitai 
perpetoa  asye  eolieginm  perpetanm/'    Then  power  is  giren  t6 
the  college  to  elect  annnally  a  president  of  the  college  ^ad  8U« 
penridendumrecognoacendnme^bemandmnproilloannocol- 
legimnsi7ecommunitatemeleaiiie9toeitiie49tcicfemyaca& 
a^etiaeorundem:/  The  president  and  coHege  are  then  antho* 
lised  to  make  bye-lawa  <*  pro  salubri  gnbematione  aapenrisa  et 
correctioiie  coHegpi  sea  ccnanunitatia  ei  eanttflfsi  kmntinum  eau^ 
Am/oeiii^tff^aitacKeiacmVaiiMenperBeptemmilliarktincircm^ 
ta  ^ladem  cftitatis  eitercentinmi"  &c.  It  then  directs  that  n6 
pemmv  ahall  practise  i^hysic  in  Limdon  or  within  seven  miles 
there<^  ^  nisi  ad  hoc  per  dictnm  presidentom  et  comliiimittaiem 
sdmisSM  sk,**  &e.    And  it  gires  the  president  and  th^  college 
power  to  elect,annnally,fOQr  pehK>ns  (now  called  censoh)  *'  qui 
habeaptsupeiyiSMi et  scmtinimii  correctionem  et  gnbematio- 
asm  oviiiitm  el  singnioram  dictn  chritatis  medlcomm  utentinnd 
fcealtate  mediciaeD  in  eAdem  citrifate^  ad  aliomtti  medicorum 
for  laaeconitt^qiionmiciimqnefiicahateminam  medicinee  aliquo 
modoiitaqaienttiatlmti  et  ntentimii  inftaeandtem  civitateifi  et  sn"*- 
bsrMiie^iiidem  sire  intia  septeilk  iHilliaiiain  circultu  ejusdem  eU 
rttstis/'  ftc  And  it  containa  an  exemptioii  from  Serving  on  ju*- 
risii  Am:  qood  aeo  presidens  nee  afiquis  de  coUegio  prsedicto 
loe^ieonmHaec  sttecessoressui^iec^orma  aKquuexercetufaeut* 
tttimiUamtimmmemiwr!' tic  Theitat.l4andl5ireii.&c.6. 
irfbr  foeiCii^  Ae  abore  chatter,  and  the  expediency  of  provid-^ 
isg  dnt  no-  peMon  of  the  said  politi<^  body  and  commonahy 
Aosldbesi^Rmdto  exerdse  and  practiite  phytfc  but  only  those 
wliswef«^fofiMBid,sadanddte<rarefe,grottnd1yleafnedanddeepA 
iy  studied  te  physic,''  confirmed  the  charter,  and  enacted  that 
dis  six  paQlOn#  dierein  naated,  #*iioosing  to  them  two  more 
of.the  commonalty  should  thenceforth  be  called  the  Elects, 

who 
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1797.    wlio  should  aoDually  choose  a  president  of  the  said  commoDalty; 
with  power  in  case  of  the  death  of  one  of  the  elects  to  the  nir- 


^^Jm^  vivors  of  the  eight,  to  elect  another:  and  it  enacted  that  do 

The  Cob-  person  should  be  suffered  to  practise  physic  Aroi^h  England 

Phtbi-    until  he  should  be  examined  by  the,  president  and  three  of  the 

ciAMt.     elects,  and  have  from  the  president  and  three  of  the  electe  let- 

>  ters  testimonial  of  their  examination,  **  except  he  should  be  a 

graduate  of  Oxford  or  Cambridge,  who  had  accomplished  all 

things  for  his  form  without  any  grace." 

Dr.  Sianget ,  after  referring  to  the  above'  statutes  and  charter, 
stated  in  bis  affidavit  that  in  1783,  be  took  a  degree  of  doctor  o( 
-physictit  Edinburghf  after  a  residence  there  for  three  yesRi  and 
after  having  studied  physic  there  and  at  other  places  for  many 
years ;  that  afterwards  he  went  abroad  to  France,  /iea%,and  Ger- 
•  mang^  and  studied  physic  there  for  several  years  more.  That  in 
1789  he  obtained  a  licence  from  the  college  of  physicians  here 
in  the  usual  way,  to  practise  in  London  and  within  sevenoiles 
thereof,  and  that  he  has  practised  ever  since*  That  m  JvKt 
1796,  he  applied  to  the  president  and  college  at  their  gtned 
meeting  to  be  admitted  by  them  to  be  a  member  of  their  en- 
poration,inubmittinghimself  to  be  previously  examined  by  thes 
concerning  his  qualification  and  fitness  to  be  admitted  a  sten- 
ber  of  the  corporation,  which  the.coUege  refused.  Br.Stm' 
get  also  added  in  his  affidavit  that  he  was  duly  qualified  aod 
fit  to  be  admitted  a  member  of  the  college* 

The  affidavits  in  answer  jto  the  rule,  disclosed  the  IbHowing 
(among  other)  iacts.  For  two  hundredyearspasttherehavebeco 
three  classes  of  personapractising  physic  inJLemcfoit&sefeiiiBiks 
round ;  the  fellows ;  candidates,  persons  desirousof  becoming 
members  and  who  have  Jieen  examined  and  approved  by  tk 
president  and  censors  to  be  candidates  for  election  into  theso- 
ciety  or  fellowship;  and  the  licentiates,  who  may  practise  asMljr 
in  all  respects  as  fellows,  and  have  the  samebenefitsandadvan* 

tage8.Various  bye-laws  have  been  madebythe  coIlegerespediBf 
the  qualifications  of  persons  to  b^  admittedfellows;  oneofibeinso 

Jong  agoas  1637,  by  which  itwas  ordained  that  no  penonshoo'^ 
be  admitted  a  fellow  unless  he  had  performed  all  Ids  eiercises 
and  disputations  in  one  of  our  universities  without  dispeosatioOf 
and  which  has  continued  ever  since  with  some  little  alleratioDfc 
Toprevent  any  mistake  arisingfrom  the  words  «aliqi|&BritBDoi0 
iuiAw^  in  some  of  the  bye*laws  respecting  tbisqualificatioB» 

an 
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an  explanatoiy  byeJaw  was  made  in  1761,  in  whicb  it  was  de»    17WI 
dareddiattbeineaiiingofthewordawaathalnoperamifihoaldbe  ' 

diiixttedwhowa8nota])oclorofPby8ieofO«f<»*dorC<iaii^ 


The  bye4aws  of  tbe  college  hare  been  revised  and  altered  «nce  ^^^^^^ 
die  year  1 766.  By  those  now  in  existence  no  person  can  be  ad-*  Phtu- 
mitted  a  fellow  unless  he  has  been  a  candidatefor  a  year,  except  ^'^*'* 
io  certain  cases  hereafter  mentioned.  No  person  can  be  admitted 
into  the  class  of  candidates  unless  be  has  been  created  aDoctor 
of  Physic  in  tbe  university  of  Oxjardor  Cambridge^  or  unless  be 
has  obtained  tbe  same  degree  in  tbe  university  of  jDic&lii^  and 
has  been  incorporated  into  one  of  tbe  universities  of  Oxford 
or  Cambridge  %  nor  can  any  socb  person  be  admitted  into  the 
elass  of  candidates  until  after  be  has  been  examined  as  to  bis 
knowledge  of  physic  in  three  of  tbe  greater  or  lesser  meetings 
(called  the  comitia  majora  and  comitia  minora)  of  the  college. 
After  a  person  bas  been  a  candidate  for  a  year,  be  may  be  pro- 
posed bythe  presidentat  oneof  the  greater  meetingsand  admitted 
a  fellow,  if  the  niajority  of  fellows  consent,  without  finther  exa* 
mioation.  But  by  two  other  byeJaws  persons  not  having  the 
above  qaalificationB  may  be  proposed  in  one  of  two  ways;  by. 
ene,  thepresident  is  enabled  once  in  every  other  year  at  the  co« 
mitia  miaora  io  propose  one  licentiate  of  ten  years  standings 
whomay  (if  the  major  part  of  th<^  comitia  minora  consent)  be 
proposed  bythe  president  at  tbe  next  comitia  majora  tobeelected 
sfeUow,and  if  the  majority  of  fellows  then  present  consent,  be 
oisythenbeadmittodafellow.  By  the  other,any  one  of  the  fellows 
0^7  propose  any  licentiate,  of  seven  years  standing  and  of  the 
^  of  98;  in  the  comitia  majora  to  be  examined ;  if  tbe  major 
partof  tbe  fellows  consent^  such  licentiate  may  be  examined  by 
the  presideiit  or  vice-president  and  censors,  and  if  approved  by 
^  major  part  of  the  fellows  then  present  he  may  be  proposed 
^  tbe  next  comitia  majora  to  be  a  fellow,  and  admitted  if  the 
inajority  of  thefellowsthen  present  consent*  The  ordinary  grea- 
ter meetings  (comitia  majora)  are  holden  four  times  a  year,  and 
cossistof  the  president  orvice-president  and  ten  fdlows  at  least; 
The  ordinary  lesser  meetings  (comitia  minora)  consiatingof  the 
presideat  or  vice^resident,  reg^trar,  and  censors  of  the  college, 
are  hddenonce  a  month.  A  letter  was  also  inserted  in  the  affi« 
davitswritten  by  KingC9Utr2^stheSecon|lto  thecollegein  1874» 
in  which  hesignified  hispleasureand  directed  the  college  not  to 
^^dmit  any  person  who  had  not  had  his  education  in  either  of 

our 
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1707.    c^mA9eta6M9iO:f&tdarC!mArid^i  blrtk  ii n» iilwiMnl a 
■  th«afiB^MttlMitBViMic«txtaMl6g:M 


^^^  lieeiised,griir4  hisfaiA  or  prolime  to  die  college  OMfrkwoaTit 
Faynw   oftterif^tbestaiciletof  die<ioUeget&e»iii  theiniidii^ 
^'^'*^        Jdfftr,  Serft^  ZiW,  Ckmrnbre^  ata4  CftWfltaii,  aqpedl  id  gap- 
l^oitofthenrie;'  asd 
JEriftti^,  6tM«»  Damf^eti  and  IFafrair  agaiiiat:  it 
Tke  caao  wai  arj^ekl  Tefy  di«di'  at  length  on  thiee  M?enl 
days;  bdt  il  iH  noneeesaary  to  give  a  detait of  tlicl  aiguaenttp 
te  the  CeaFt  jn-  giving  lftei»  qpiaiotie  went  into  then.  TIm| 
poiinta  intfiated  ipon  b^  die  cMntel  in  anpport  of  tberaie  were 
Aese;  Ist.ThatmidairtbegeherblivordMfthecftaMar'^oinies 
IraailBMa  ejusd«ta[i  facuhativ/'  Sttf^  Dr.iSka9i^tfr,  who  camewithiB 
that  d^acriptkm  by  his  Kcenae,  bad  an  inchoate  right,  which  in- 
tlMirised  him  to  tender  bimaelf  t6  the  eoHege  IbreanrinaCiai  in 
dnter  thaT  he  atiji^  beadnritted;.  if  e»  ensminadon  die  ^- 
dentand  eolfeege'thougfat  him  qnaMed ;  though  they  adoatted 
ikM  Ae  prirtJcnt  andeottegs  weire  tBeaale  jadgfeaef  bisieim 
And  they  referred  to  Ad  aaveraldjdtaof  bff^  JMcM^tB^ 
Atimt,3.   lnAT.Ib.ila«e#a»ddhhei8i»4J)tfrr.3IMirdS(K^ 
219B.;290B.  Secondly^ That  Aebye-hware^ttifiagflieihM*' 
ii<*i  aft  eiAer  of  ew  nnt veimtiea  ea  at  PbN^^  irtre  iihgtd  1^ 
toid^  on  giounda  of  pnUie  policy,  atod  aiiM^en  tfatf  gAkmd 
Aey  adperadded  aqawiificatidn'ilot  it^aud  fty  tbt  Asmt.  t 
Swrt.2l09fi.-^  2908,4;  and  tlur  il  MhnWetlAeiMto' 
tbeeli^ible;  R.r.SpmcerfBBtn.VBK 
4Bmrr.1ilSM3^ 

OttAeodierHand  itwte^inaialed^  lat^Tha^Br.Afl^f  kri 
ii09i^t  to  beeiamiaediweMer  t»  fteadmitled  s  IbHoWr  «>^ 
tealtaentiBte|I)r;jf4rdker'rcaae,4JWirf.iia08i^  erflrODBi^ 
within  dierden^ptiov  ^Mmea  bonMMr  ejuadem  fiiailttlisr'* 
&c.;  bntihM  the  dIeetiM  inia  that  body  wae  a^nMitfiiiiO^^ 
grant  or  fWer:  ftr  that  the  charter  evidendy  marked^  ««^<^ 
Aeaeifipitione  of  pcfteni^  Ae  mambenof  the  eeB^;«^  (dic^M^ 
and  all  AcNie  wh<^  pvaaieed  phyeic  in  Xemton  or  wiAf^  ^ 
milee  tbereof^tfaauhe  fanner  were  to  unpctiirtend  die  latf^^  ^ 
Aat  if  the  liklterhadaJisK)  aright  to  He  admitted  (Mowih^  ^ 
tihction  between  Aegprrvniofaaad  the  goremed  mHiM*^"^ 
alroyed,  aiid  the  \ykwy  ebpect  of  Ae  diarter  ftid  actof  p«fi*<^^ 

in  gsrlng  to  Ae  feUoWa  the  anpevinteudaaeeof  Ae  eth^  ^ 

lisiDg 
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imng  fllrfrfc  in  and  dboiie  jCoffdiMiy wt)tiM  be  fl«feftf«d  ;--i«ofki^'  1*^. 
rrag-  li«f  A^  taiagp^  far  a  Idiig^p^flffiod^wtil  iilfWoui*  of  Ato  cfotl^ 
iiradtmu   dil1y.TlMtl)r.iSirini^,bygMhg^yibfMtH#H^ 
received  kk  KceM^  m  t7hd,  wai  eislbpped  to  object  to  tbe  bye-  ^Jj^J^^ 
laws.     But  Ato  poitiC  was  abandoned  in  tbe  eotmrA  of  tfae  argti-  p'jiyrt. 
menf ;  it  b^iiig  comfdeted  thAt  hr&  nas  only  botmd  to  dbserre     ^^^ 
tbe  bye-lawB  of  the  coHeg;e  fliat  irere  not  illegal.    Silly,  That 
tbe  bye-lairs  were  neither  against  sound  poKc^y  of  lAw;  aiid  itf- 
sfauces  were  alluded  toof  degrees  taken  in  ettherof  our  uniVerdi- 
ties  gliding  prii^ileges  to  the  persons  takidg  them  in  the  other  pro- 
fessions. And  the  roailsel  observed  that  the  not  having  taken  ft 
deg^e  in  one  of  our  universities  was  not  an  absolute  bar  to  any' 
person  becoming  a  fellow  of  the  collep^e,  there  being  two  modes 
by  whiefa  be  might  gain  -admission  without  that  qualification. 

Lord  Kehyon,  Ch.  J.  If  in  deeiding  tbisr  case  it  Were  ne- 
cessary fbr  us  to  answer  all  the  arguments  that  have  been  uf- 
ged  He  the  Utr,  1  sfaOuTd  have  desired  further  tnne  to  consider 
of  the  nn^e^t  b«t  as  the  grou^Ai  oA  Which  I  am  WarrMte<i  to 
detetmine  the  case  lie  kt  a  very  narrow  compass,  and  as  I  have" 
femed  li/y  opinion  upon  it,  I  #{rik  to  put  the  quefttioii  at  rest 
DOW.     By  what  fatality  H  has  hffjf^^ned  that  almost  eveY  since 
thiir  etamer  vnk  grimted^  this  le^fned  bo&f  bave  been  in  a  stitt^ 
of  litq|[»tion  I  know  not }  tttid  I  Mnnot  bM  fament  tbact  die  f  e&rh- 
ed  jodgfes  hi  deciditog  tbe  caiiett  f^pdrted  in  Snrr&w^  Ad  not 
cofiilI«e  niemselves  m^  the  p6ktti  hntnAHliflefy' before  tbetn,  ftnif 
dropped  MiNS  thai  periiaps  hfttt^  ittviled  iMgatidn  j  (liougli  in- 
deed f  canfdt  see  irfaat  tbeiiei^Mies  aM  cdtatonding  for  i!h&t 
is  worth  the  ^xpence  attd  anlieiy  sMenditifg  this  IHigatibA. 
The  piriflic  afreidy  MffS  the  betieilt  of  the  ttriftttMC^  6t  the  It- 
eentiates;  Und  their  emoItOiMtats^'iW  fair  IrtiJld  of  their  ^duCti- 
tioH  end  advieei  are  joit  th«  iain^  as  tbbse  t!hat  dr^  /HfoWs  of 
the  toNage  veoeiVe^    We  hdfve  h6ireter  been  prefixed  ^Hh 
&e  euAority  of  those  who  havH  preceded  us  here  t  no  p^r- 
flOHCimhare  agteatfirtdneratiehforthesechaltict^rsthfttithave, 
itod  iftHis  poiMhad  beendecidedby  theiii,!  sbouldh&te  thought 
Biyseffbemid  bytbetV  de^isioiif.  But  the  cases  areunl]kd.Theprin- 
ei|ial  groundon  Mn^  if  #a^  said  ib  4  Buf.  SldSf.  that  the  bye- 
kWsefthfe  college  W^w  bad  Was,  th^t^they  interfered  with  their 
eAertisiny  their  own  judgnt^hl,  8^  prevented  thein  horn  re^ 
eeivingmtbtienr  body,  {i^fMas  knbWh  bt  Aousht  by  them  to 
be  really  it  and  qutdMed;**  ahd  if  1  hiid  found  that  that  ob- 

iectioR  eouflted  in  this  case,  I  should  have  thought  it  fatal ; 

but 
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1797.    but  in  the  very  lentenee  in  whieh  Lord  Man^iM  expfMscd 

i—  hinuelf  as  above,  he  added  ^ueh  of  them  indeed  as  only  re- 

^5S*  V*^  •  proper  education  and  a  snfficient  degree  of  akill  and 

The  Co^  qualification  may  be  still  retained/*  Two  universities  have  been 

'pjiTu- '  founded  in  this  country,  amply  endowed  and  furnished  with 

cusf.     professors  in  the  difierent  jRcientes ;  and  I  should  be  sorry  that 

those  who  have  been  educated  at  either  of  them  should  under* 

value  the  benefits  of  such  an  education,. 

In  this  case  it  is  admitted  that  a  licentiate  does  not  defado 
become^  a  fellow  of  the  college;  it  is  admitted  that  he  must  be 
first  examined,  and  that  those  who  are  called  the  College  of 
Physicians  are  to  judge  of  his  fitness.  It  seenur  that  the  appeal 
here  is  rather  made  ad  verotciuriam,  and  that  Dr.  Sianger  could 
not  be  rejected  if  he  were  examined.  If  the  coll^^e  are  not 
judges  of  the  fitness  of  the  person  examined,  I  do  not  know  wlio 
is.  Then  is  this  a  reasonable  test  of  the  fitness  of  the  party  f 
possibly  they  mig^thave  framed  a  better,  though  I  do  not  say 
that  they  could ;  but  the  question  here  is»  whether  this  is  a  rea- 
sonable bye-law  f  according  to  the  concurrent  opinions  of  all 
mankind  it  is.  The  Legislature  have  considered  that  persons 
who  have  taken  degrees  in  our  universities  are  entitled  to  certain 
privileges  in  the  church.  So  if  we  look  into  our  own  profenioD 
those  who  have  been  educated  at  our  universities  have  particu- 
lar  pri  vil^^;  and  though  the  inns  of  court  are  not  corporationt, 
yet  their  regulations  shew  that  this  has  been  considered  as  rea- 
sonable. It  is  not  that  a  penon  becomes  qualified  from  keeping 
his  commons  within  the  walls  of  the  inns  of  court  or  the  universi* 
ties,  but  Uving  with  those  of  the  profession  will  probably  advance 
him  in  the  knowledge  of  that  profession  for  which  he  is  a  can- 
didate* Again  in  the  civil  law;  however  competent  any  par- 
ticular individual  may  be  from  extraordinary  endowments  ortke 
exertion  of  superior  talents,  he  mustfirst  take  his  dqprees  at  one 
of  our  universities,  and  afterwards' continue  a  year  in  a  state  of 
probation  before  he  can  practise.  Those  regulations  that  aie 
adapted  to  the  common  race  of  men  aro  the  best ;  it  does  not 
follow  that  all  institutions  calculated  for  the  ordinary  dastet 
of  men  are  to  be  prostrated  meroly  because  they  stand  in  the 
way  of  some  few  individuals  of  superior  talents.  Then  the 
question  is,  whether  this  is  a  reasonable  bye-laW  that  reqniresa 
degree  to  be  taken  at  one  of  our  universities,  which  in  gene- 
ral is  supposed  to  be  confenred  as  a  reward  for  talents  and 

.    leaning* 
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iearning;   If  indeed  this  had  been  a  sine  qua  noni  and  it  had    1797. 
operated  as  a  total  exclosion  of  e^eiy  odier  mode  of  gaining  ae*  ■ 
cess  to  the  college,  it  would  hare  been  a  bad  bye4alr :  but  these  ^j^y 
bye-laws  point  out  other  modes  of  gaining  admission  into  the  TkeCoi** 
college.    If  Dr.  Stanger  has  all  those  requisites  that  qualify  a    p^ yu- 
penoQ  for  that  high  station,  any  one  of  the  fellows  may  now    -^^"^ 
propose  him;  he  may  apply  to  the  honourable  feelings  of  the 
college,  to  the  very  same  tribunal  to  which  this  mandamus  (if 
H  were  granted)  would  refer  him ;  for  in  all  erents  he  must 
submit  to  their  examination  and  determination.    In  the  profes- 
sion of  the  church,  we  find  that  the  bishops  insist  on  having  a ' 
testimonial  of  the  person  to  be  ordained  signed  by  a  certain  num- 
ber of  clergymen  ;  and  though  the  bishops  themselresmay  have 
Ae  power  of  judging  of  the  fitness  of  the  person  to  be  ordained 
itvasaererdoubtedbut  that  this  was  one  reasonabletestoffitness 
eren  before  examination:  it  is  a  test  to  regulate  their  own  con- 
duet.    So  berelthink  that  this  is  a  reasonable  test.    Therefiure 
on  tbis  short  ground,  without  entering  into  any  of  the  other  to- 
pics that  have  beeaargued,  lam  of  opinion  thai  these  are  good  and 
reasonable  bye-laws,  and  that  we  are  bound  to  refuse  the  writ.  ^ 

AtBHimsT,  J.  Though  this  matter  has  taken  a  oonsiderable 
time  ID  the  argnment,  it  is  liow  reduced  to  a  narrow  compass. 
Theoounsel  who  have  aigued  for  the  issuing  of  the  mandamus 
iom  contend  that  a  licentiate  as  such,  does  ipso  facto  be- 
<iooie  a  nietnber  or  a  fellow  of  the  college:  they  only  say  that 
^07  inan  who  is  fit  in  learning  and  morals  has  a  right  to  ofier 
himself  for  examination,  without  any  superadded^qualific^tioo; 
^d  therefore  that  the  bye-law  requiring  <<  that  every  licentiiMte,  ^ 
jQ  order  to  entitle  him  to  offer  himself  for  examination,  shall 
'  ^  ^OGtor  of  one  of  the  two  universities  in  England  or  that  of 
^^»r  is  a  void  bye-law.  It  is  not  denied  by  the  counsel 
^^0  bave  argued  for  the  rul^,  that  the  corporation  have  the 
^t  of  making  bye-laws  for  the  regulation  of  their  own  . 
'^*  And  Lord  Mansfield^  on  whose  authority  they  ground 
uiemsdres   as   in    their   favour,   said  in   4   i^arr.   3199. 

^batinch  byei^laws  as  only  require  a  proper  edncatiqp  and  a 
^  efficient  degree  of  skill  and  qualificationmay  be  still  retained 
^  ml  there  can  be  no  objection  to  cautions  of  this  sort : 
^  ^d  the  rather  if  it  be  true  that  there  are  some  amongst 

«»  lieentiates  unfit  to  be  received  into  any  society.'^ 

Tliia 
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.lf97.   Tbkbmg^it  tlun  to  «he  4|OQ|liM/whetlier.l]|0  hje^rUmwam 
o^der  diMS|u»kMiii.ar  is  set  to  be^consideml  as  h  bye-lMr  of  re- 


iVM^Mt^  gulotioii.   ii.doas  appear  to  me  ibat  in  older  to  eonm^  pio> 
^^  ^^  P^  edncadoQ  and  a  eempeteaee  .ia-fearoiogy  tbmia  aittaot  be  a 
Parst*   -iiMre  lijieljr  method  thaa  the  faa¥iBg«fM$Dft  foui:teen  yeaia  wone 
aiAvs.    0f  0|ir  laaiiied  uaiveniitiesv  aad  after  haviog  beaa  anomed 
hy  peiaonajeampeteat  to  tlie  tuibgecty  kariog  beep  admitted  to 
a  doetor^edagrme.  This  it  ahoirid  aaam  wanid  preTaat  in  IkaiBa 
Aedangar  ofthat  bappaai^,  vbidi  liOrd  Jf oa^EeWc^wflaiit 
•afyoapaiy,  ofpanona  being  admitted  amimgat  die  Ijcaatiatta 
4m#t  to  be  recaiaed  iolo  that  aociety.    lad^  the  Legiriatore 
aaieogago as  tbe p^ag of  tha act  of  ihe  14 ^mi  1& Baifg 
Caaeyaad  to  abav.tiiajr  owa  apimpo  faov  auiob  atreaa  ought  to 
belaid  an  awsh  a  luiid  of  test ;  .for  Ibere,  io  spi^fciog^eoQQ- 
<iy  pbjaiaiaii8,4he  act  says^  ^  tbat.nci  paroaa  ahall  be  anffiaed 
4aaKeiicise  ar  pmatj^e  itt  pl^c«lbrQagb  EnffUmdfU^HmMk 
^iaueas'bebe  axaaunad  inXMcfoaby  the  preaidaQli^ 
deatsyand  hayafsom  them  Lettan^tascimQiuftl  of  their  apprer- 
lag  and  jeumuaatiaa  ;^  but  thaa.tfae  aal  gees  an  milk  A»  ei- 
ception  (viB»)HiiDlei8ha.beagiadtt9le  oiOs^ifrd  i^^Camkridge, 
mkkik  hath  accomplldied  all  ihiiigB  for  his  fqim  withant  eoy 
fpm^    f'his^amitheapfaiionaftfael^gMalivebQdyartte 
day;  alklltha.aol)^ge  might  Ihtnk  it  ji  i^eryjfit.iaodal'fiir^dieir 
iaaitalioB  iB.|hejCbn9atiaii  af  the  tbyaflaw  m9w  twidar  dwaa- 
aioa,.^d^tbat  )t  «roa|d.preve&t  them  from-hafii^  tMr  ^9^ 
too  mttdi  bcokea  in  upon  by  improper  i^liealiaiiaiiir  axsaii* 
nalJon.  OL  would  not  be^thooght  to  iafier  that  tbe  gentleman  mmt 
applying  19  in  any  degree  deficient  either  in  laanung  ar  edaca- 
timi:  butgeoeral  lairs  cannot  give  way  to  partioniarcMet; 
and  as  this  law  bas-been  of  some  standlagy  we  must  suppose  i< 
has  been  foupdto.be  attended  with  general  eonreniei^ce,  vui 
therefore  it  shoidd  be  abided  h^.    I  therefom  conenr  kk  the 
opinion  lhattherula$fora  mandamns  skonld  be  disahatged. 

Gnasi^yJ.  *{1iiabeingAmotionfibramandamu8toafaodyiBCtf* 
poratedbyoharler^e  must  seethat  weareautfaoriaed  by  tboidto- 
ter  or  the  bye^lawa  jto  grant  di^applkation•  OneKanuaingtk 
charter, which  wasooafirmed  bjactofparliamfnt^wefindtbtt 
there  was  a  select  body  of  ei^t  i^lnding  die  preaid^t  and  » 
indefinite  uund>er  of  the  commonalty.    The  electiongf  the  V^ 
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sideatislQl>eiiiademimaUjibylli|Bcollitg^l«Oid«o  j»  ^  1T97# 

of  rile  four  .CQQson.    The  inteption  of  4^  iUrown  wfUi^pp^tM  ^j"*" — ' 
enitoihewmchie&oceaaiowdhj  theigo^nikfie^i^  ^^*g^y 

practilionerB ;  apd  for  that  purpose  this  corpgntioii  wai&creiUe^  tj^Cq^ 
with  power  of  iii»ki|^  l^/e-Uw«,  of  a4oiitdiig  riulfpl  pemws  I9  pjStii^ 
practise  pbjj9ic»aBd  of  preyentinjp^  aUotbevppnKetipiqg:  Ibegm^  **^^ 
object  wa3 tomlwt  oolylboae  to pneljfM  phy^ip v^  «eff^  (to 
i>se  the  iQHSna^  of  the  m:t)  t^profoimdyjHMlaiid  digflgoot^growdr 
edly  lewcned  apd  deeply  jBtadied  in  phytic/'  JHow  or  whw  ikfi 
fe(low9  jure  to  be  choteiiKViidiiutted  m  QOtdireistefl  bjr  tfie  dMh- 
ter ,-  it  IB  kil  to  Ihe  discretion  of  tJie^pQippip.maiMl^  mth^^flhwHtr 
under  the.geuerqj  pof^er  giironip  thf^ni  of  peipi^tjgii^klff  ^bimr 
selves  ^iKtpfinakiiigbjrei-hlwiu  (Hie  ^vfor  i»  4i^ei9i»  dibmt 
both  as  to  the  election  of  fidlowsyiHid  aistft^ho  tcraBMWI  jiw  riTibwn 
before  jsli^^QB :  but  the  exawination  is  imejdo^t  tg  t^pwrer  pf 
election.  TTbe  chi^rt^  hpingsileitf  ,on  ll^fih^dfcand  Ae  mL- 
leg^  biiyivii^Aepoweriyf  m^itf  hj94%wnfAi0f  b^eimAo  bgwr 
laws  to  Mcertain  a  critedon  of  fitnasppf  fotnca  ^cmdidlltfilPt  iQr 
poiQti^gpniiiisome cases  the  joode^df  their adu^atio^jip  ^»tllfPf 
thep^niQiwbywhomtbej.ivrer^tahapcOpqMdM  Opt 

of  thesc^bye-fapaisobjecteAlPf^iiykgi^f  )^«^^ 

giee  to)ie  tal^nat  pnepCa¥^i«aiFe«B^ip9y  wbwll^ 

is«opei«Hi4ii|g  aqiiftltfifatiott  tp  those  ggqw^e^  by  An  eliwtar ; 

bat  1  thinkitis  pn^4KertWi|ifigA,cri|aripn  fifS^iiimf^^^flft^ 

4oiieiiioctpn)i»erlyinptb^K[|iofflfi^  at 

tbehprjui4  bench.  Tbei>.itiaaajdthptaV««ntiirt^|»ai(finiiip^^ 

right:  if>7  ibaiVlr»iSim9^^'Cm9imlJmi9^ 

lificaticHi  wbidh  whenadded  to  otbeia  imjgii^e  hip^kiHcii^t  pfiMt* 

iiu9sioQ^Iifgrfie;«nth  them;  W  the  q9l)f|g^Jwe  toj^g^oftha 

other  i^aalificationp:  ifbyibisinchoaterijg^htth^yim^aj^pny^ipg 

mor^  I  dissent  from  them.   It  is  admitted  by  this  applip%tion  that 

tbe  cQl|egp.haTe  a  right  tp  insist  on  an  esanupfitioo ;  and  uppn 

what  ground:  as  a  test  pffttnw  1  but  thqngh  thia  right  i^  adt 

expressly  given  to  them  by  the  charter,  nor  is  there  a  word  de- 

notiag  any  obligation  either  to  admit  or  examine,  it  ia  incident 

to  their  power  of  judging  who  is  fit  to  be  i^dpiitted.  ThfitLord 

MnjfiM  thought  that  they  have  suph  a  right  incidentally  is 

clear  from  what  felf  fnmi  him  in  Dr.  Atk^g  case,  in  which 

he  said  *<It  is  tme  that  the  judgment  and  discretion  of  deter- 

numog  upon  this  akill,  ability,  learning,  and  sufficiency  4o 

exercise  and  practice  this  profession,  is  trusted  to  the  college 

of  physicians :  and  this  court  will  not  take  it  from  them  in  the 

due 
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17^7.      dae  and  proper  exercise  of  it"    The  same  pow«r  that  tmlio^ 
■■■  riftestbeiiitd  judgeoffitnei^fllso  authorises  them  toregnlatetb^ 
'^^iSS^  mode  by  which  they  shaJI  judge.  They  think»(^  which  they  ar^ 
The  Cot;,   much  bettea judfjres  than  we  can  be, that  ei^ery  mati  who  is  to  be 
?BTti^    ^  <»mdidate  ought  either  to  have  taken  his  degree  ift  6ne  of  m 
«iA]ii»    universities  or  in  DubHn^  or  shall  be  proposed  by  one'  Mlow,  or 
by  the  president.  Thebjre-lawsrequiringthisdonotappiiariome 
tinreasonable  or  inconsistent  with  the  charter  any  moretlitD  re- 
quiring a  paHiailar  mode  of  education,  snd  in  the  case  sooften  al* 

luded  to,  LorAMatufieU  thought  such  bye-laws  were  good ;  for 
Whenherecommendedittotheeollegetorevisetheirbye-lawshe 

said  <*Sttch  of  them  indeed  as  only  required  a  proper  edacntioo 
and  a  sufficient  degree  of  skill  and  qualification,  may  be  stfll  re- 
tained* In  consequence  of  that  opinion  die  college  harererieted 

«  tod  altered  their  bye-laws,  requiring  in  some  cases  an  education 
at  either  of  our  unirersities  or  at  DuhKmf  iu  others  permittio;  a 
uomidotion  of  persons  as  fit  to  be  examined  by  men  whom  tbej 
deem  worthy  of  such  a  trust,  considering  such  degree  and  nomi* 
nation  merely  as  tests  of  the  person  taking  it  or  named,  hariog 
skill  and  learning  and  being  fit  tube  examined.  And  in  mat 
ing  these  bye«laws  I  think  diat  the  college  hare  shewn  a  due 
attention  to  discharge  their  duly  to  the  public  and  to  attain  the 
ends  of  their  institution.  Therefore  I  concur  in  the  opinioB 
already  given  that  this  rule  ought  to  be  dischai^ed. 

Lawrence,  J.  This  n  an  application  for  a  mandamus  to  oon* 
pel  the  college  of  physicians  to  examine  Jh.Sianger  in  order 
that  he  may  be  admitted  a  fellow ;  and  the  foundation  of  the  ap- 
plication isthat  he  has  been  admitted  to  the  practise  of  physic  and 
is  one  of  the  homineafacultatis  within  the  meaning  of  the  char- 

.  ter :  which  (it  is  said)  gives  him  a  right  to  admission,  if  on  exa- 
mination he  shall  be  found  fit ;  and  that  all  the  bye-laws  mili- 
tating against  such  right  are  illegal.  His  counsel  have  been  wi- 
der the  necessity  of  insisting  on  the  licence  giving  him  aright  to 
examination ;  for  if  the  being  admitted  a  member  of  the  body  be 
matter  of  eIe(ftion,it  is  immaterial  whether  the  bye-laws  be  ff^ 
or  bad.  It  seems  to  me  that  the  insufiiciency  of  the  prorisionsof 
the  statute  3  Hen.  8.  probably  gave  rise  to  this  charter ;  the  ob- 
ject of  which  was  to  establish  a  better  mode  of  determining  ^'i^' 
were  proper  persons  tobe  licensed  to  practise  physic,  and  topre- 
vent  the  practice  of  ignorant  empirids ;  imd  if.  so,  it  was  bo^ 
necessary  that  all  men  of  the  faculty  should  be  members  of  the 
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Wy.  AllthatwasnecessarywasthatitshouUlbecomposedofa     1797. 
soffidenl  Damber  oflearbedand  discrete  practisenof  pbysic,who 


shoaldhayeapower  of  contiDuing  the  succession  in  such  persons  ^^^"^ 
asdiemselFes,  and  that  they  should  license  proper  persons  and  The  Coi^ 
restrain  unfit  persons  from  the  practise  of  it.  If  this  were  the  phtsi* 
object»is  it  natural  to  construe  the  charter  as  givingaright  to  all  <^^^>*** 
men  of  the  faculty  to  become  members  of  this  body,  when  the 
charterspeaks  of  men  of  the  facultyin  a  sense  contradistinguished 
fromthe  members  of  the  body;  or  to  suppose  that  the  Crown 
meant  to  incorporate  allywhen  the  charter  was  made  for  the  gover- 
Dingof  some,  who, ifall  were  incorporated,  could  notexistf  It  is 
admitted  that  there  were  two  distinct  classes  under  the  charter^ 
and  according  to  IhStanger^s  construction  one  class,  that  of  the 
goyemed,  would  be  extinguished.  Another  mode  of  construing 
the  charter  in  the  argument  was  by  considering  the  words  omnes  • 
homines  ejusdem  facultatis  to  mean  the  individual  members  of 
the  corporation :  but  if  so,  there  would  be  no  power  given  to 
make  byeJaws  to  affect  the  licentiates ;  and  the  cause  in  the 
charter  that  gives  the  exemption  from  serving  on  juries  speaks 
of  the  persons  exercising  the  faculty,  as  contradistinguished 
from  the  members  of  the  college ;  '^  nee  presideus  nee  aliquis 
de  collegia  preedicto  medioorum  nee  successoressui,  nee  eorum 
aliquis  exercens  facultatem  illam.^'  Therefore  it  seems  to  me 
that  the  homines  facultatis  are  not  the  individnal  members  of 
the  college.  Then  it  was  said  that  there  might  be  some  per- 
aons  who  might  not  choose  to  become  corporators :  and  that 
this  would  make  a  class  to  be  governed :  but  that  is  improbable; 
it  is  not  to  be  supposed  that,  as  the  principal  object  of  the  char« 
terwas  to  incorporate  those  who  were  skilled  in  physic  and  to 
prevent  those  from  practising  who  were  unfit,  they  to  whom 
the  charter  was  ofiered  would  refuse  the  advantages  of  this  cor- 
pwation,  especially  as  the  obvious  means  of  constituting  a  body 
to  consist  of  all,  would  be  to  miake  it  compulsory  on  the  physi-  * 
cians  to  become  members,  as  is  the  case  with  companies  in  some 
city  and  corporate  towns,  of  which  persons  carrying  on  certain 
trades  are  obliged  to  be  free.  But  seeing  that  there  is  in  some 
degree  an  uncertainty  as  to  the  words  ^  homines  ejusdem  facul- 
talis,''  the  usage  that  has  prevailed  ought  to  govern  us  in  the'oon- 
stnictioaof  them,  especially  as  the  usage  perfectly  accords  with ' 
the  design  of  the  corporation.  It  ia  said  indeed  that  the  usage  is 
in  favour  of  DrJSiangei^s  claim:  but  that  is  not  so ;  for  there  is 
no  proof  that  before  these  bye-laws  were  made  any  persons  were 
VouVII.  U  admitted 


2M  t7ASES  IN  EAS31SR  T£fUC 

1797.    admifled  into-die  bbdy  Us  a  mUtterf^f  ivgHaad  ^reflMliliei^ 
-  -fore  take  it  that  *fliey  came  in  by  fekctiw,  if -Dr.  iftmyrtr  tiiiia 


^S!u^  as  a  matter  of  i%fat»  it  mmt  be  -wrfer  ike  "iroris  -of  tkexliarter 
The  Col-  ^'qnod  ipgi  omneaqae  bomiatoejilsileiii  fectaltatiB»~&^'*  bat  tf 
f^HY«!.  tbisigave^bimthb  rigbt^  the-ooHeg^  eoaM  not  nmBt'hia'ohim 
ciAitu  thou^  be  wodld  not  rabmit  to  Bsamiaation.  'And  if  c^vecy 
faotoo  «f mdem  Aoultatia  tsame  wkbin  this'de8crifiidp>df  daiii^ 
Br.  Archer  wbnld  haFeimd  a  ri^bttb  te  Mmilt^M.  ^e^dnr* 
ter  doiBfi  not  aay  that  all  the  men  of  tirtfucithy,  n%fo  <in «Uiaii« 
nation  sbontd  bfe founid^,»shdH 4le  adimifBA;  tfit'faK'aaid  aay 
thin^  Ih  tbenr  favdiir,it  IniBsgiven^enidie^ngfat  ha  aovn  wtbcj 
beoome  men  of  4he  faeiflty^  it  -has  Greeted  no^dxiattbiitioo. 
Sn^fpose  bya  charter  all -the  weav^fstyfntoaib  treve  ncoipo- 
rated,  they  wonM'aHiiiH'c  k  ri|^^^be*admltted  wilheolany 
eiEaniinaiioii.  KthenfaHihemettbftherflHndty  'wiAin  thd'UaBtea 
dietriit  Inrrra  rigbt^froinBeii^men  ef  dfe^feadty^  tfacy  fMBOtt 
ail  Aefitnen-Aat'the  dUarterTeqtairea.  TUs  aeeiaB  torn  to 
be^Onlyia-contrivtece  to^wt  out  bf  DnJtvier'vtsriM^  aud  to 
seMpaTightdntfaegroandof  being ti4ioentiAte»  'lirtifeeottne 
of  tl^  atgrihnidnt  itwasindd^fliat  bntythoBe-were  to'te 
wfao^ere  **ipp6ftnud-»ad  and  diaeMte^gibdndedftif  learned  aad 
deeply  studied  infpliy«io:"'fa«it*tf«iH  it  dertiuyipdie  niqpftineBt 
aririag  from^faje  wi^vds  <^  otthmi  ftbmiMw^qpiMgm^fcoultatfa.'' 
An  atfriiment'hairnUo'beeh  tlrawn  fntrn'tbe^talMte  SU9ea.&; 
andiffan  bete'eaidtbat  AeipMbbna  Kcamied  by  tharvdt^Mte 
'the  dn^ypegwnw1yho'a^thet^nlcf  ofthe>d<artar  irere  man  of  the 
faculty,  andthattheyabd^themixpetdbiftrMteed  wemntenatte 
be  ineorpdrated.  \Bnt  the  woiUs  nf  the  bharler  danot  exieod 
todl'thdae^rm«;^tfaey  nre^coriftned  'ttithe'^'^hmaiueBite  et 
io  eivitace  pnMi^ta ;  that  is,  'to  ail  mtoniif  «h1  in -the  ci^  of 
Jdmdm  practising'  fAlyaic  :  iiat  this'  does  'not^actend  to  peisoas 
practieing  iii'tilherplaeea.  Nowif  UiatitoastiiietmnhiMl'been 
adopted,  itwootd  4iaveei»dnded'lheigMfMrtpai4iiiftibiM 
have' been  tnembem  ofthetioHdge'pmctisfng'phjvic'ki  ^(^^ 
Gimiftrfjre,  and  other rphcasikeybnd'theseM^^ 
within  the  desetf (^tiili  of  Aes^^^ersons  of^whom^JtjaeeoKiiii^  to 
the  MaMti«cioa)'tbe  «eltegieifirto  t^ramt. 

lUco^Aenri^Mefcrfth^tbartfcrwdthpnsag^  | 

ivjllfedmcileaJNhedifficnlties;'the  inlentiott^f  the*dnilfn^Ms 
to  tncorportite lliesi!k.petBon9nsni'ed  in  the  charter  and  nU^eii 
praetialagfpbysienttbartiniede  et  incivitate  pMiKdli ;  nad  all 
theso'persona  weffe^entitled  to  etdnuauon :  bottiie  <lrd«illidiiet 

imend 


IK  THB  THrtlT^SEtfeOTIt  YfiA*  6F  €FE0R6E  III.  2j» 

intend  to  give  any  right  to  those,  who  mightthereafter  become     1797. 
bomines  facultatis,  but  intended  that  the  succession  should  be  -i — — - 
continued  hyikb:fmw^iaciAeat  to  all  CMiparalioQs  to  elect  Had  ^^*  ^"* 
the  charter  incorporated  noroinatiin  every  man  authorised  to  The  Coi»- 
firi«lte]iby^inilMii(Mi«iidtg:Ji^m>ii^^  ^'Jjf 

«««fcm,  they  wotdd  Iwrve  hem  acrtilKiri0ed<li>  coiivhMie  fbemi^eitres     ^iamj. 
itj  el6Miim«ili«iy4iave  ikme;  aol  the  diaat«rbM<iM6  flie  sftme 
Unip  io^«b«aiiw  %y  iincoifporaling  die  same^ersons  hynge^ 
«Mlv0fimsteeio4bM*«bMiacstermd«iliM        Tins  trtoids  all 
iBGtftmHoCiM ;  it  te  ^Misifltmt  with  the  usag^ ;  and  »ceordin^ 
iDtbisoenMrMtiMiiidMe  is  entitled  sb  anafttcfr  «f  tigfctfwit 
Mly^dlnetioii.    i«itiaUtt|gr«adie1ectimsiJM»reJsmtni«taiia 
Aiqr  tD4ie«|>  up  Ae  «Mriy  iiy  a  oboioe  of  teamed  tten  miAciettt 
to^teswwilre  pdi^poflM  ifAe  ebnter^  mid  JftUsibedoiMi  afl  the 
«««« that  AeinMhAft^  is  coondted ;  they  have  no  JMete^ 
ihlUi  W4hat  man  hftfagf  a  member  ef  the  oeilegie;  eo  loti^  e^ 
Ae  biidy  ji  «ontiiiwd  aiii  tdnve  aiiQ  t)i<oper  1^^ 
Other  officeis,  and^eeHMfl^asproperperaonBwe  licensed  and  imit' 
fieper  4itfnr»MtWMd,  (tlM  etjei^  ef  the  4^^ 
mmiiheytiblio,  wiH  be ^tmhied.  We  have  been  prewed  >h0ifw 

gmtidi«NPekNieiBidMiy»4tteite*whatererM  %iftft 

is  Mdhistttto  4qr  that  (tUi  fms  tiottllie  point  tiien  Mbre  Ae 
Com,  ihe  only  queaiion  Acre  %«ing  whether  lioeiittttt^  weie 
efAetody. 

0nllil&  other  qoeslMNi  reapeetiiif  the  TaKdlty  ef  Kie  1>ye4awi^ 
I  eaa  itenHy  add  to  what  has  ahready  been  «aid  by  the  Court ; 
mi  thewftve  shall  only  say  that  I  agree  with  them  in  thmting 
tke  bye^laws  i^eesonable. 

Rale  dMharged  (a) 

(a)  Dr.  Sienger  had  before  nade  an  miioccenfiil  application  (o  this  Court.  He 
^si<ftfBltieamrtile.«Mliig  on  Hie  ^ mMcM  and  Mlowsof  the  coHege  to  ibeir 


i  wby«JDundaaiu  shonld  oat  iane,  '*  commandiiif  them  to  -adiiiit  kirn  to 
cxattinaiionTor  admission  into  the  class  dr  order  of  candidates  for  election  into  the 
BKiety  or  f ettoferidilp  •f  the  laid  calWgB.**  Bat «  Dr.  ^hmgtr  had  prasnaited  Mai* 
Mlf  to  the  comitia  minora  to  be  examined,  4vhich  conrt  is  constituted  by«De>of  the 
b>Y-1a#s  with  pow«r  only  to  examine  candidates  of  a  certain  description  wttbin 
»hicliDr,.S«di^l«rlhl.aoliSeme,ibuCoBrt  faJ5«<4r  tern,  1706,  dischaq|ed  (ha 
nle  for  tnandamos;  saying  that  it  did  not  appear  that  Dr.  Stanger  had|any  right  to 
WeiMttiaed'by  tiM  coarittoflrfoofa,  tetthat  if  h&badaay  title  as  beiflg  otoeof  tb^^ 
Mmien  facnkatis  aoder  the  charter,  he  should  apply  to  the  body  at  lai^ge.^ 
The  Coon  iiso  intimated  at  that  time  a  stiong  opinion  that  thebye^Iaws  were  rea- 
soDtbleandTalid. 


U2 
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Mty2Uh.  Webb  against  Ward  and  another. 


tiflcated       M3EST  shewed  cause  against  a  rule  forstaying  the  proceed- 


Ao  QDCcrw 

jri 

bringiosan  -'^  ingsin  an  action  oftrover,  until  the  plaintiff  who  was  an 
troier  for    *>ocertificated  bankrupt,  should  give  security  for  the  costa.   He 
goodly  ra-  .said  this  was  a  novel  attempt,  for  which  there  was  no  precedent 
give  lecn-    ^^  ^^  ^^  U^e  the  case  of  requiring  such  security  from  a  fo- 
co2/?nc***  ^®*P*^'  ^'^^^  ^•^  "^'  domiciled  in  this  country,  and  whonij^t 
be  ihoaJd    therefore  in  case  he  failed  in  his  suit,  immediately  widftdinw 
fall  In  hii    iiimgelf  out  of  the  reach  of  the  process  of  the  Court  mtbont  any 
C^J^  »i.  inconvenience.    That  if  this  attempt  succeeded,  it  mi<rht  as 
•^  well  be  required  that  every  poor  man  who  brought  an  action 
should  give  the  same  security.    That  it  did  not  follow  that  the 
property,  if  recovered,  would  belong  to  the  plaintiff's  assigoees, 
as  be  might  be  a  trustee  for  odiers  beneficially  interested.  He 
also  cited  Larocke  v.  WakemoHf  Peahe^  140. 
,    Crarrotp,eoftfrd,said  that  this  casewaspeculiariycircumsitanced 
,and  ought  to  furnish  an  exception  to  the  general  rule.    For  m 
the  case' of  an  uncertificated  bankrupt  it  is  notoriona  that  the 
property  if  recovered,  would  not  belong  to  himself  but  to  his  e- 
signees;  and  here,though  the  creditorshave  signed  theplaintif  i 
certificate,  it  has  not  yet  been  allowed,  and  consequently  is  of  no 
avail.    This  is  an  expedient  of  the  assignees  to  try  the  qnestifs 
without  the  risk  of  paying  costs  if  they  fail ;  and  therefore  it  k 
but  reasonable,  if  they  make  useof  thebankrupt's  name  for  tkn 
purpose,  that  they  should  be  answerable  for  the  costs  if  he  iiils. 
The  same  reasoning  will  apply  to  any  other  person  for  whose 
benefit  the  bankrupt  may  sue.    And  this  application  is  not  un- 
precedented ;  for  in  a  late  case  of  Saunders  v.  Purse^  a  siaular 
rule  was  made*  absolute  after  cause  shewn,  where  the  obIt 
ground  assigned  for  it  was  the  fact  of  the  plaintiff's  being  an  ac« 
certificated  bankrupt.  He  stated  that  the  present  defendants  hd 
•    been  already  indicted  for  obtaining  these  goods  by  robbenr, 
in  which  ii^e  prosecution  was  abandoned  by  the  prosecntor*s 
counsel  upon  the  opening  of  the  case  at  the  Old  Bailey ;  store 
which  time  an  indictment  had  been  preferred  against  them  for 
a  conspiracy  in  obtaining  the  goods,  which  was  still  pending; 
and  now  they  were  again  harassed  by  this  action. 

Lord 
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Lord  Kenyon,  Ch.  J.    It  cannot  be  laid  down  as  a  general     1797. 
nik  that  an  uncertificated  bankrupt  must  in  all  caaesgivesecarity  ' 

for  costs  where  an  action  isbrought  by  him;  that  would  begoing  tiguimu 
much  too  far:  each  case  must  depend  on  its  own  circumstances.  ^^*^ 
£ut  it  is  fair  to  say  that  if  the  action  be  really  brought  for  the' 
bene6t  of  the  assignees  they  should  be  responsible  for  the  costs. 
As  to  the  certificate  being  signed  but  not  allowed^  itoperates  as 
nothing.  I  remember  a  case  where  a  lottery  ticket  was  given  to 
the  bankrupt  by  a  creditor  who  had  signed  his  certificate,  as  a 
siark  of  his  approbation  of  his  conduct;  but  it  having  been  drawn 
a  considerable  prize  before  the  actual  allowance  of  the  certifi* 
Gate,  it  was  claimed  and  shared,  by  the  creditors  at  large.  But 
what  weighs  with  me  to  grant  the  present  application  ia^  that 
this  action  must  be  brought  for  the  benefit  of  the  assignees ;  for 
un  uncertificated  bankrupt  cannot  have  any  property  of  his 
own.  This  is  not  an  action  for  the  fruits  of  his  personal  labour 
since  his  bankruptcy,  but  for  goods  whicb  if  they  belong  to 
him  at  all,  most  by  law  be  vested  in  his  assignees. 

Rule  absolute. 


Hardwick  and  another  against  Block. 


Bail  who 
are  except* 
"  to,  I 


THEwritwasreturnableontheSd  of  ilfay.beingthefiratre-  ^Qotjos. 
torn  day  of  the  term:  bail  was  put  in  in  due  time,  and  notice  tify  oo  tke 
ofeiception  was  given  on  the  I5th;  and  on  the  same  day  notice  pofoted, 
of  justification  for  the  I9th ;  the  bail  did  not  appear  on  that  ^^^^ 
day  to  justify,  and  no  further  time  was  obtained ;  but  on  the  Burreoder 
next  day  they  surrendered  the  principal,  and  gave  notice  of  it  pal^'bl?^* 
accordingly;  and  afterwards  on  the  same  day  the  plaintiffs  took  ^«i«^J  o«t 
an  assignment  of  the  bail-bond,  on  which  process  was  sued  out  bat  the  de- 

oDthem  S2i"ta 

Erslnme  obtained  a  rule  calling  on  the  plaintiffs  to  shew  P^tot  of 
cause  why  the  proceedings  on  the  bail-bond  should  not  be  set  tody  befon 
aside  for  irregularity,  the  defendant  having  been  surrendered  ^^!f!]l 
before  the  assignment  of  the  bail-bond.  baii-bood, 

Fas^Aofi  shewed -cause;  stating  the  practice  to  be  that  if  the  l^uidr 
bail  do  not  justify  on  the  day  appointed,  and  no  iurther  time  be  pr««««<iios« 
allowed  for  them  to  do  so,  they  are  out  of  court,  and  cannot  on^ymMt 
afterwards  surrender  the  principal:  and  rp^iss 
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1797.  2%tf  Coacrl  U|Ma  rfii»ve<ie6  tQ  tbe  Waster  w^  tM  t^tpuc- 
tioaw9«sa;  but un4er the ctryivnite w of  (fck qw»  tfce |toia> 
ti(|[s  bu^ving  got  the  defeiidmil*«  body  before  the  i^^ajf  evieiU  of 


WICK 

^f ai«4t    the  bf^l^bondt  they  amde  the  rule  s^Uelute  ^fQu  pejwat  of 


Sluuk. 


HuTCUiNSON  against  Broitn. 


Jfi^  89M.     . 
A  declara* 

lien  fij!^  npilE  dw^lavalioB  de  bene  esse  m  tlm  case  w«b  died  on  fk 
from  the  JL  d(Mi  of  JofNiary  last,  to  wbicb  tile  defendant  pkaM  tQ 
tice,  wb6-  abateneot  witbm  few  days  flpom  tbe  service  of  notice  of  dechh 
^lara'tfon  ^^^  ^^  ^^  w^biii  four  days  f^m  the  Ming  of  the  dedui- 
io  chief  or  tioD }  and  the  plaintiff  afterwards  signed  judgment  for  wast  of 

de  brae  « 

eae;  and     <^  pJ^« 

the'defeod-      ^^^omb^  new  ipoved  to  set  aside  tbe  jvd^rment ;  insistiD;  oq 

BDtbasfoar  the  ruleof  oowt  7V.3  Oeo;9.  thai  ^  the deelamtion  wmwkj 

uoUce^r    ^^U  delirered  fro«  tbe  tine  of  tbe  notice  |^  and  eonseqnndj 

^^i^b  to     that  tbe  plea  was  put  in  in  proper  time. 

sbatenent.      CfibbSf  who  opposed  this  in  tbe  first  instance)  relied  on  tbe 

case  of  Grey  v.  Saiaukrs  (a),  as  establishing  a  diatinctiiMi  b^ 

tween  declarations  in  chief  and  de  bene  esse ;  it  being  there  said 

**  the  dedaration  ael  hei^g  ib  isne  «ms  was  only  well  dalivered 

from  the  time  of  notice/'    But 

Tke  CMir(,  after  confeiring  with  the  Master,  said  tbataccoiJ- 
ing  to  the  praeti.ee  of  this  Court  a  declaration  is  only  considerMf 
as  being  well  delivered  from  tbe  time  of  notiee,  in  which  re- 
spect there  i|  po  distinction  between  a  declaration  in  diief  u<t 
a  dsdaratien  de  bene  esse. 

Rule  ahsohitr* 


THE  END  OF  EASTER  TERM. 


C     A     iS    E    S 

ARGUED  AHay  DETERMIiNED 


IV  TBB 


COURT  OP  KING'S  BENCP, 


IN 


Trinity  Term, 

In  the  Thirty-MveBth  Yeai  oCKie  S^igii  pf  George  IU. 


Care  agaimst  Shaw  an4  James  Morgan  Price*     Saturday. 

June  Itth. 

TiE  proceedings  in  this  ca^e,  which  was  an  action  on  i^  Leave 
pcoipissory  iibte,  were  by  original.   The  plaintiff  ajre8te4  l!^ndV^ 
Shnpf  wbo  put  in  biiil»  and  proceedled  to  outlawiy  against  the  ^P.^^ciai  ca- 
other  diefendani  by  the  nasi/e  of  Jaues  Mivcgm  Priest  hi^  re^  Senfha"  an" 
name  being  Jow.     On,  discoir^ring  this  mjstt^e,  be  now  SgM  Se '*''' 
niOYe4by  la^detotbia 

GHH  an4  Sajfl^  to  amend  the  special  capita,  in  order  tbat  cbe  rom^^co. 
he  inigbt;pKPcui:e  a  new  oi^igin^l.    They  atafe4  thn*  their  ob-  JJ^*^*""?  * 
jieet  in  mi^I^ing  tbi^  oM^on  wa&  tp  bold  the  bail  otShaw  still  nai.  ^s^b 
l«lble»  vbp  cpidd  baye  no  reaifon  to  complain  of  tbve  nmend-  ^  ?*^6-1 
]nent,.bf9CW9e  the  pw^^i^^ilPgs  ^^^t  Shqv^,  fQV.  whom  tjj^ej^ 
wei^  bailf  were  regnlar. 

LwQ  and  £f4/»4KW«  pppo^ed  this  in  tjhe  first  ^veiltnnce  on  twp 
^annAs ;  )s^  Becws^  i$  w^  V^  pffe/pt  to  amen4  an  original^ 
which  could  not  be  am^nd^y  ^l^ckamore'^  case,  9  Co.  156 ; 
Sdljt  Because  it  wpubl  be  ni^R^t  ^^  against  tb^  bajl,  who  ha^  ^ 
right  to  take  advantage  of  any  dj^f^^t  in  the  pJaintifTs  proceed- 
ings. And  they  obsenredj  that  as  far  as  respected  the  defend- 
Vf^U  themselves fhe  plaintiffwasnowat  liberty  to  biggin  de  novo. 

But 
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1797.        But  Tke  Court  said  it  was  reasonable  that  the  plaintiff  thoold 
-  amend  on  payment  of  all  the  costs,  thong^  thej  thought  that 

againi    the  proceedings  in  the  outlawry  should  be  first  set  aside. 

Shaw.  I^rd  Kenton,  Ch.  J»  said  there  was  no  doubt  but  that  erea 
an  original  might  be  amended  on  an  application  to  the  Master  oF 
the  Rolls,  thongh  it  could  not  be  amended  in  this  Court:  that 
when  he  was  Master  of  the  Rolls  he  had  known  several  instances 
of  the  k^ind ;  and  that  before  he  was  Master  of  the  Rolls,  an 
original  had  been  supplied  even  in  the  case  of  a  penal  action 
brought  by  Sir  JR.  Bampfiflde  on  the  game  laws. 

Gihbs  then  moved  to  set  aside  the  proceedings  in  outlawry, 
which  was  granted ;  and  then  the  first  rule  was  g^nted  oo  the 
plaintifi^s  paying  all  the  costs  in  the  former  action  as  well  as 
those  attending  this  application. 

Rule  absolate. 


jST^Ia  Smith  against  Broomhead. 


Wherta 
commif- 


DEBT  on  bond  in  200/.  The  declaration  stated  that  the  <le^ 
fendanton  the  4th  o(  January^  1797,in  order  and  to  the  in- 
sion  of  tent  that  a  commission  of  bankrupt  might  be  awarded  and  issued 
taken  out  against  the  plaintiff  on  the  petition  of  the  defendant  and  two  oUier 
iJTo^^li-*  P®**®"^®**®  executors  of /.AroomAefluf  deceased,gave  to  theLord 
ciowiy,  the  Chanccllort  according  to  the  form  of  the  statute,  a  bond  in 
raa^unde?  200/.,  with  a  couditiou  that  if  the  defendant  and  the  saidtvo 
c'sb^^d*'  ®*^'  persons,  executors,  &c.  should  prove  as  well  before  the 
a  specific  major  part  of  the  commissioners  to  be  appointed  in  a  commis- 
of'damazes  *^^^  of  bankrupt  against  the  plaintiff,  as  upon  a  trial  at  law,  in 
to  be  paid  casc  the  due  issuing  forth  of  the  commission  should  be  cob- 
tioDin/cre*  tested,  that  the  plaintiff  was  justly  and  truly  indebted  to  tbe 
bankra  t^*  defendant  and  to  the  said  two  other  persons  in  I00/«,  and  wai 
or  asst^ '  become  bankrupt,  &c.,  and  should  cause  the  said  commissioo 
Iriven^by  ^o  be  cxccutcd  according  to  tbe  directions  of  the  statute  5  Geo. 
the  former  2.  e.  30,  then  the  said  obligation  to  be  void.  That  afterwards, 
the  latter  to  to  wit,  ou  the  12th  o(  January  ^  1797,  a  commission  of  bank- 
^boie '  ^^  ^P^  ^^  awarded  against  the  plaintiff,  &c,  but  that  the  de- 
naity  of  the  fendaut  and  the  said  two  other  persons  did  not,  nor  did  any 
BM?gniii2iIr  ^^  either  of  them  prove  before  the  major  part  of  the  com- 

of  the  bond  missioners,  that  the  plaintiff  was  indebted  to  them  in  IdOL 

by  the  ^ 

Chancellor  ii  concliuive  evidence  of  the  fraud  ormalice  in  an  action  brooKbt  on  aich  bond. 

It  is  not  necenary  to  Mate  in  a  declaration  on  fuch  bond  that  tbe  comoiHiioB  wai  fiiodi* 
lently  o^^malifrioosly  med  out.    [9  East  SS.    1 1  Vez.  J.  415.] 

aod 
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and  was  become  bankrupt,  &c.  according  to  thefoim  and  effect    1797. 
ofthesaidcondhionybutUiereia  wholly  failed;  by  means  whereof  — — 
thesaid  bond  became  forfeited  to  the  said  Lord  Chancellor,  who     ^J^^ 
upon  the  petition  of  the  plaintiff(being  the  person  in  that  behalf    Bmoo»- 
griered)  by  an  indorsement  on  the  said  bond  under  his  hand  and 
seal,a8Bigfnedthe  said  bond  to  theplaintiffacoordingto  thcf  form 
of  the  statute,  &c^  the  said  bond  being  so  forfeited  and  the  said 
money  tbereinmentioned  being  wholly  unpaid;  by  reason  where* 
of  and  by  force  of  the  statute,  &c.,  an  action  hath  accrued  tothe 
plaintiff,  as  assignee  of  the  Lord  Chancellor,  to  demand  and 
have  of  and  from  the  defendant  the  said  sum  of  200/.  &c 

The  defendant  pleaded  that  the  said  commission  of  bankrupt 
was  not  taken  out  fraudulently  or  maliciously,  to  which  the 
plaintiff  demurred  generally, 

Osfbw,  in  support  of  the  demurrer,  objected  to  Ihepleat 
because  it  tended  to  put  in  issue  a  matter  on  which  the  Lord 
Chancellor's  judgment  was  decisive ;  the  Court  then  desired  to 
hearthe  other  side. 

Beitf  contrd.  Itmay  be  admitted  that  the  plea  cannot  be  sup- 
portedibat the  declaration  itself  isdefective  in  severalparticulaia; 
As  the  action  is  brought  by  an  assignee,  jt  should  appear  on  th^ 
declaration  that  the  case  is  within  the  statute  (a),  otherwise  the 
plaintiff  cannot  recover.  1st,  The  judgment  of  the  Lord  Chan* 
cellor  on  the  fraud  and  malice,  which  constitutes  the  ground  of 
action,  is  not  conclusive  on  the  defendant  but  it  is  examinable  in 
this  action.  The  Legislature  by  enabling  the  assigpuee  of  such  a 
bond  to  sue  on  the  bond  evidently  intended  that  the  whole  ques* 
tion  should  beopen  to  the  parties;  otherwise  the  Court  in  which 
the  action  is  brought  woul  d  be  placed  in  the  situation  of  execut* 
ing  a  judgment  pronounced  by  another  tribunal,  the  legality  or 
propriety  of  which  they  hiive  no  means  of  examining.    The 

,  («)  The  itat.  5  Gm.  9.  e.  SO.  t.  83.  <*  for  preveoting  tbe  taking  <tat  of  cosiniii- 
non  of  iMutknipt  maliciowly/'  enacti,  «M  bat  tiM  petitioniiif  craditor  iliall  lieAirs 
§uiog  out  the  commiitioo,  make  an  aiBdaTit  of  the  debt,  **  and  give  a  bond  to  the 
Lord  Chancellor  in  the  penalty  of  200L  to  be  conditioned  for  proving  hit  dfcbt  as 
wdl  before  the  commistlonen  named  in  tbe  commimlon,  as  npon  a  trUil  at  law  in 
case  (hedne  iming  forth  of  the  same  shall  be  contested  and  tried,  and  alio  for 
proTttt  the  party  a  bankrapt  at  the  time  of  taking  out  sach  commlmioft,  Ac  i  and 
w  acb  debt  ihall  not  b^  really  doe  or  owing,  or  if  aft^  such  commission  taken 
^"^*  ''/■■'iw^^  ^  prored  that  the  party  was  a  bankrupt  at  the  time  of  iisniog  the 
romiDision,  but  on  tbe  contrary  it  shaQ  appear  that  larh  commimioD  was  takeo 
oat  fnndideatly  or  mallcloudy,  then  the  Lord  Chancellor,  &c.  shall  and  may,  upon 
US  petition  of  the  pnrty  grieved,  examine  into  the  same,  and  order  satisfaction  to 
Dema^to  him  for  the  damages  by  him  sustaiofd ;  and  for  tbe  better  recovery. 
inereof,  may,  in  case  there  be  occasion,  assign  Mcfa  bond  to  the  party  so  petitioning. 
Wbonaysae  for  the  same  ia  his  name.'*  r     j     r-         -»i 

reasons 
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nSOl    rmamm.  giwoL  hfAheydgm  m  the  I>^ohMi  oeMmgHm*$  case 

(a)app}]piiitk«^p9J  fwcf  to  Ais  case.    TbejudgnoU  of  ihe 

hud  ChanceHor  rapeetiBf  the  ^jMestiea  of  luMikfaptej  is  not 

decisire  but  nay  he  quQittoii^  ia  an  action  or  imlictnient ; 

umj  it  IS  aet  even  e^iUesce  oi  the  bankniptcyv  hatthfB  afsigaees 

aie  ebligvd;  te  cstobhak  hy  pioof  alt  the  &cts  thai  support  the 

haakniptoy.    Tha  aaaae  nilealaehofaiaiB  those  caaasia  which 

the  baokhnipt^inpaatfiai^ party;  aa in indifftwi^nta agaiast the 

haahruplfcwabseoadMigf  frofl^  the  caaunisaioa,  or  fiwembezzKo^ 

hiiipio|ievty.  Then  there  is  no  reason  why  the  Lord  Chancellor  s 

judgment  shouU  he  cendiisifve  in  this  case;  and  qneations  of 

ffaod  and  matioey  en  whiehakme  this  action  can  hemainlainpd, 

are  pecuNariy  fitfor  theeoasideialion  of  ajnry.  BntSdiy,  Even  if 

the  Lord  Chancellor^sjudgmentbecenclusive  on  this  head, still 

il  ahjpnki  have  hee^  aFerred  in  the  deekaratipn  dial  thie  ooouuis- 

sien  waefmndulently  ormalieiottalysuedoul,as  the  foundatiaaof 

the  ChanceHov's  dteekien.  Nothing  can  he  eoUee^  by  iatead- 

'ment:  but  every  fact  that  is  necessary  to  bring  the  plaintifrscsse 

within  theatatnie  s^ienld  he  stated  hi  the.  dedaration  na  part  of 

Aepfaubtif "Stifle.    TheDncheasof JBagw^on'vease,!! AiHe 

Ttimb,Ml;  S^€ay.Piatker,mUe,  1  vol.  141 ;  mdBeaker. 

3Vrra<^liSyieio.Q.  In  the  last  ofthoee  cases,  which  wae  trespass 

tor  taking  the  plaintif^«  ship^  the  defendant  jnstiied  that  he 

took  the  ebip  as  pvioMs  whic^  was  condemned  in  the  Adminltf 

Oonvt  aa  prise ;  and  yet  jodgmeAt  was  given  for  the  plaintiff;  far 

Ailt,Oh.A^id  <«  It  doA  not  appear  how  this  ship  eaflie  to  he 

priaf ;  ner  that  there  was  any  eanse  to  seize  her  as  anch;  the 

anhsequent  going  te  the  Adnoiralty  cannot  jos^y  Ae  irst  3ie- 

gal  ci^»tian.^  8e  here  it  shonld  liare  been  averred  Aat  the  de- 

Sen^Mit  fraudulently  or  midioiovBly  sued  out  the  oepuninDD, 

and  tluit  the  Lord  Obanoellor»  after  examining  into  th^  case  en 

t\L^  plaietif'^i  p^titWm  «»^M4g^  *et  it  w^s  so  ^r^qle^tly  or 

naliciensly  sued  out:  whereas  there  is  no  averment  of  firand  or 

milUea;  wy^  it  i»  i^ot  evm  sieged  that  the  {iord  ChaneeUor  ei* 

ther  ^eteriftnf d  or  examiDQ^  irito  tht|  question  ;  i^  b^ipg  sim* 

^y  stated  that  he  assigned  the  bond  to  the  plaintiff.    Sdlr,  It 

i^^  nat  tl\e  i^^t^Up^  9?  th#  J/^gi&teture  tfea^  lUe  ass^g^e^  should 

recover  the  penalty  of  the  bond,  but  on^  a  satisfaction  for  the 

damciges  sustained  by  him,  which  the  Lord  Chancellor  is  to 

order;  and  the  bopd  is  directed  to.  t^^  a/^eigned  •*  for  the  ^tter 

recovery  thereof/'  that  is  of  such  satiafaction.    Therefore  it 

(«)  llS^2V.S61,e. 

should 
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iliiuldliiivebMiitfcBil^tb^tlb€^l4iv4iQimiic^to  Vm. 

into  the  sHbj^ct,  and  onhpe4i^9RCK)iAr  miti^fiMlimktAh^  umA^ 
and diatsiicb  9^  galttfaOiQii  stiH  wmwed  ii«f«i<)b    TkkM  m 


8«fftM 


some  iC^peda  like  a  bpnd  of  M^mp^t.  #m^ioli.iitiaeiMi    B«oox- 
caa  be  broiigbt  until  tbe  p^ny  km  tioeii^  dwmriftfA^  a»d  thai 
fact  mmsfe  be  stated. 

Qw/otcrfortbefftlaintifl^  9y  ^Kjti^Ut^itftQlitfdlClMUicflbr 
k  autborised  to  examine  into  Ibe  wMf^  mtMor,  and  ladecid?  on- 
the  question  of  fraud  or  nujipew  J^  is  ili^^estod  wilh  adfesccetion 
either  to  aMi^n tbe  bond^ornol^a^be  ^MiibippOfMBrafteianei^a. 
minatipn :  bat  bia  judgneal  otk  tb^  piewit  iaas.  oenyehaswe  an  any 
other  jiudgmont  of  a  court  of  (aw  vbMh  iia^  thfl  fonudalinn  of  aa 
actyuu  TbisalsogiTesananaw#vtQi4haae!«and«ibjeetioii3  Ibr 
if  the  Lord  Chancellor's  jud|pvieat  b^  4eaiaiva  on  the  fraud  and 
malice^  it  was  not  neoeimry  to^  a^v  tbal  tbe  conunissina  waa 
fraudulently  or  maliciousjty  sufdontjtaiace  Aat  avfarment  is  in« 
duded  ifi  tbe  allegation  that  the  liOrd  QuinceiUoi  amigned  thn 
hmi  to  tbe  plaintiff,  vbicb  be  ^Qul4  not  bafia  ilone  nnksi^  h* 
had  deeded  that  the  eonuiaJsslon  waa  6ni«telenlly  or  malick 
oQidy  sued  o^s.  Ii^  answer  to  tbie  tbixd  objeclian»  the  ponahy 
of  the  bond  is  the  deb^  la  Mrmmr*  Ci^tfm<m  {a}  Lent 
Mtm^U  iu^mated  an  opinion  thai  a  plaintii^  wha  aued  •» 
this  atatute,  would  be  enticed  to  the  penally  of  |he  bond.  Peiw 
haps  the  1^4  CbanceUoir  might  have  ordered  a  smaUev  sum 
th^  the  penalty  ^  he  p^ad  by  w^y  of  aat^nfaetian,  and  then  il 
WQotd  bar^  b^n  nec^a«aiy  for  the  plainttff  ta  hara  set  fbrlb 
wh^t  tbM  satisfibction  ww,  i|nd  that  it  remainttd  unpaid  s  but  il 
^m  comtpetentto  th^  iord  Qm^^lor  to  eider  the  wdMde  sun 
of^ttf^hepaid;  andbopassignii^thebQndtotheplaiiitiit 
withoot  ip^lwg  any  other  or^ert  i%  waain  efiect  deteminiiy 
^M  the  penalty  of  tbe  bond  \fW  the  eatiafaction  that  the  plain- 
tf  was  entitled  to  revive. 

lord  Ki^HT^t  Clh-  ^«  I  thiab  that  tbia  action  qn  the  bend  is 
maia(ainab]e.  Itiackfiir  tb^t  the  l^figislatnre  did  not  intend  that 
the  Ccmrt,  in  wbi^h  t)\e  actioa  W  broaght,  shentd  exaniine  into 
^  S^tioa  of  ^ud  pr  laaUoei  The  act  of  psrUament,  in  ordev 
^pri^T^  y.^missiayi  of  bwfcrupt  being  tahen  out  improperty, 
reqMiretl  tbe  petitioning  q?adit<w  tagiToabond  in  the  penalty  of 
^( ;  a44iog  tb^t»  if  tl^a  sMPpoeed  d^bt  he  net  due,  for  if  tbe 
P^y  ^  V^Vm^  f^Umlmptt  wd  il  ahaU  appear,  that  the  eom- 

Oi)  8BiiiT«Ml»^aaai  M  Av.427. 

:ni^ion' 
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1797*    mimoii  was  taken  out  frauduleiitly  or  malicioiwl j,  tben  the 
LordChaDGellor  iiiay,on  the  petition  of  the  party  grieved^roaiiiie 


«aiTH    j^^^  ^^  $amef  that  is  **  into  all  the  premises  before  stated^  the 


^■ooH.  fraud  or  maliee  of  sning^  out  the  commission  as  well  as  the  exis- 
tence of  the  petitioning  creditor's  debt  or  the  bankruptcy ;  and 
may  order  satisfaction  to  be  made  for  damages  sustained,  and 
assign  the  bond :  but  for  #hatf  in  order  that  his  jodgment 
may  be  again  roFisedf  That  would  be  absurd :  the  decision  of 
the  Lord  Chancellor  is  decisive  on  the  sobject.    Then  it  was 
mged  thatatall  events  the  Lord  Chancellor  should  have  ascer- 
tained the  quantum  of  damages,  and  that  the  action  on  the  bond 
should  only  be  brought  to  enforce  payment  of  such  damages. 
That  objection  has  more  the  appearance  of  foundation  than  the 
others :  but  there  is  a  great  authority  against  it,  that  of  Lord 
Hardwicke  in  the  case  Ex  parte  Gayter  (a),  where  the  Chan- 
cellor having  assigned  the  bond  to  the  party  grieved,  the  pe- 
titioning creditor  applied  to  discharge  that  order,  or  at  least  to 
sospend  any  action  on  the  bond  until  the  damages  were  inquired 
into;  but  Lord  Hardwicke  said  ^  It  was  in  the  breast  of  the 
Court,  where  the  bankruptcy  was  a  doubtful  case  and  the  com- 
mission superseded,  either  to  direct  an  inquiry  before  a  Mas- 
tar,  of  the  damages  sustained  by  the  baifkrupt,  or  a  quaDtom 
damnificatus  upon  an  issue  at  law,  and  after  the  damages  are 
settled,  the  Court  might,  for  the  better  recovery  thereof,  order 
such  bond  to  be  assigned ;  but  that  case  was  attended  with  sack 
iagrant  circumstances  t&at  he  would  not,  by  a  pr^ous  inqniiy 
into  the  damages  sustained  by  the  bankrupt,  prevent  Ub 
seeking  an  immediate  satisfaction ;  and  therefore  be  dismissed 
the  petition.    Now  that  is  a  weighty  authority ;  and  accord- 
ing to  that,  the  Lord  Chancellor  may  either  assess  the  damages 
or  enable  the  plaintiiTto  recover  the  whole  penalty  of  the  bond. 
AsHHURST,  J.  and  Grose,  J.  of  the  same  opinion. 
Lawrence,  J.    The  Lord  Chancellor  was  to  exercise  bis 
judgment  whether  the  bond  should  or  should  not  beassigned:  he 
has  assigned  it,  and  bis  judgment  is  conclusive  in  this  action. 
Then  it  is  said,  that  if  this  be  conclusive  there  is  nothing  tube  tried 
ip  such  an  action :  but  the  defendant  may  plead  performance  non 
est  factum,  or  that  the  bond  was  not  assigned.    This  is  DOt 
like  a  bond  of  indemnity,  to  which  it  has  been  compared:  in 
such  a  case  before  the  statute  of  William  the  parties  were  driven 

into 
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ioto  a  ooart  of  equity  to  inquire  into  the  tbmaget  siutained :     1797* 
imt  this  hood  does  not  come  within  that  act  of  parliament  ■ 

Judgment  for  the  plaintiff:     ^^ 

Broom* 
U4a, 


Marks  against  Upton.  nMdb«. 

/vmSOO. 

fllHIS  was  an  action  of  covenant  contained  in  an  indenture  Tkeivoi- 
■■-  dated  the  10th  ot  February  1787,  in  which  the  defendant  a^^Sl 
covenanted,  for  the  consideration  therein  mentioned,  to  pay  the  dooi  i 
plaintiff  an  annuity  of  20/.  during  the  defendant's  life  by  half.  ^' 
yeariy  payments ;  and  the  breach  ass^ned  was  the  non-payment  JjJ^Ji*?' 
of  50/.  for  two  years  and  a  half,  due  the  24th  of  June  1796.         (who  toco. 

Tbedefendant  pleaded,in  discharge  of  his  person, that  he  was  biSu*^ 
actually  a  prisoner  in  the  Compter  in  London  at  the  suit  of  the  thst  met) 
plaintiff  on  the  12th  February  1794,  and  was  duly  discharged  ^[^LS!!!  of 
according  to  the  stat  34  Geo.  3.  c.  09.  (the  insolrent  debtors'  JJ^J'^" 
^)  at  the  Quarter  Sessions  holden  for  the  city  on  the  10th  of  Ity  becoM* 
September  in  the  34th  year  of  the  reig^n,  &c.;  and  that  Ae  sum  iS^^ 
of  money,  for  the  non-payment  of  which  the  action  is  brought,  J*Ki»Mf« 
was  dne  before  the  12th  of  February  1794.  ^t  ^Z 

Tothispleathe  plaintiffdemurred,and  assigned  for causethat  it  [ 
appearedby  the  declaration  that  the  plaintiff  declared  for  the  non- 
payment of  two  years'  arrears  of  the  annuity  due  on  the  24th  of 
JvMe  1796,  and  that  the  said  arrears  were  not  due  or  accruing  as 
appeared  by  the  declaration  on  the  12th  o(  February  1794. 

^^gf^t^^  support  of  the  demurrer,relied  on  the  caseofCo//^- 
«'/ V.  HookCf  Dougl.97*  as  a  direct  authority  in  point;  observing 
diat  there  was  no  difference  between  the  statute  16  Geo.  3.  c.  38. 
<•  33.  on  which  the  plea  was  framed  in  that  case,  and  the  stat.  34. 
G^o.  3  c.  69.  $.  81.  on  which  this  defence  rested,  except  that  in 
the  latter  power  is  given  to  two  justices,  as  well  as  to  the  jnstices 
at  the  Quarter  Sessions,  to  discharge  the  prisoner. 

Erskine^tov  the  defendant,  acknowledging  that  this  case  could 
not  he  distinguished  from  that  cited,       ' 

The  Court  gave  judgment  for  the  plaintiff;  saying  that  they 
had  looked  into  the  authorities  on  this  jaubject,  and  that  they 
were  in  his  favour. 

Judgment  for  the  plaintiff  (a)« 

<•)  VId.  JurM  T.  MUb,  in  Error ;  mU  4  toI.  94. 
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J.  and  l>.    ^BIHIS  was  an  action  for  work  and  labour  in  repajringf  the  de* 
owmno?  a  fendaut's  ship;  to  which  ftm  general  issue  was  pleaded;  aod 

•hip^^.coa-  on  tile  trial  a  special  voFdict  was  found,  k  stated  that  ou the 
mMjImH.  l^^^October  1790  (he  defendant  tind  one /.YF^artoa  were  the 
bS  liTiafc  *^'®  owners  of  the  ship  called  St.  Finceat,  bejqg  aship  tkeate- 
tteMMK  loqgiq^  to  the  port  ofLcnd&n;  and  hmg  suoh  owneis,  theyon 
^^^^1^  the  said  Ist  of  October  caused  tlie  sane  to  be  didy  rq;iateredio 
iM«wti^^fe-  the  port  of  JLtrndmL;  and  a  oertificate  of  mch  jresristry  wa»0D  the 
toatolis^  ^^^JOB  a^y  and^year  duly  .granted  as  follows,  that  is  to  say,  ''lo 
JJJjJjjJJj^  purauaiioe  of  au^ctrpassed  in  the  B6th  year  of  the  reign  efK«f 
MiMSKM  Oem^e  the  Third,  "Entitled  an  aet  for^the  farther  inerease  and 
Ibl^vto^  eBMun^ement  of  vhippiiif^  and  nav^gatioii,^' Robert Dde, of 
hImImS^  ou  Gr4wel  Lane  SL<ieovg^  im  the  ^mst.  Merchant {hariig 
tfiMtfiftiHi.  taken  and  subscribed^he^U^nMaltMi^  jdrequiredby^he  nidad, 
MMsS^aiB^  taid£baviqgAffirmed^that  himself  together  with  JaMji  If^ 
M^'.^m*-  toi^£(oar6oro%^i[iB the-couDtyof  ForA Merchant, who isoet 
rjiiMynj  Indent  within  twenty  miles  of  London^  and  has  net  absented 
^^f  himself  to  avoid  takiiig  the  said  aiirdiaitien  or  oath^,3  ar«  ^ 
jfrMAliie  owneraoftheship  orvessel  called  St^Vineent^f  Limion{mhttt' 
^hew^^t  ®^  H^tWoaiiPfiotv  i»atpreeentoaater^]and that  the  saiddupor 
the  first  biiiwenel'was  taken  prize,  legally  condemned,  and  made  fttt^» 

ao  tiMoTiae  ^V^p^Mrs  by  A  rc^ster  No.  269.  {^ranted  at  London  the  Sht  ^ 
inliity  on-  Ocfoft«i4786nowdelt7ei«dupaud  Cancelled.  AndiS^uNieJ^oirt 

dertbestat.  /.,  .,  ««>•••  £ir 

S6G.S.C6Q.  8UFvey«r  for  sleops  -and  boats,  and  Jokn  Jarratt  snnreyor  i^ 
t'hllTia.  ^  ^*  •f  Navigation  iiaving  certified  to  us  fliat  the  said  ship 
linbie  to.(7.  or  vcssel  IS  Bwteh  built,' has  two  decks,  and  three  masts,  that 
pYire  ofihe  hsf  length- from  thefor€|iaft'of  the  main-stem ^to  the  afleff^ 
'**  ro  "for"  ^'^^^  «tern-i>ost  aloft  is  £104*]  feet,  her  breadth  at  ihe^bros*'- 
vork  aod  est  {lart  of  the  naiu-wales^]  37  feet  6  inches,  her  bejglitt^ 
broogbt  by  t^««n^  tbe  decks  4  feet » inches,  and  admeasures  343  tm  <i»^ 
c,  ^.  oot  sli^e  is  a  romid  Jute-stemed  ship,  with  quarter  badges,  tBd  vf^ 
pieaM  io  quarter-deck  runs  near  the  mainmast,  has  no  gallery,  aid  t 
"tetB"*^"ht  woman'ahead;  and  the  .[subscribing  owner^J  having  «ow*"^' 
aisotobave  ed  and  agieed  to  the  above  description  and  admeasareii^^ 
^Mher  ^^^  having  caused  sufficient  security  to  be  given  as  is  fefuir^ 
amortmee  by  the*  said  act,  thesaid  ship  St.  Vincent  has  been  duly  regi^ 
oufof  pos.  tered  at  the  port  of  London  ;  given  under  our  hands  and  sesv 

ftessioD,  be 

not  liable  for  tbe  r«pain  ?  Qiu    [I  B.  &.  P,  465.    4.  Eait.  1 14.  8.  £aft«  10.]  , 
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oToffice  at  the  Chistom-lKMM  ili1iM'fi^fMI%  fXtmi&n  tMi  Ilit    1*7^ 

day  of  Oetober\im[W.Buie$,^iipm:j<^ 

con.    Eixteredhithecrffleeof^imflr^ttMAdn^ptrth^^^ 

(ktiDher^  1794.    81  Zeid*.^."]  wSL 

The  verdict  then8etfbithlfattt<)^nAe«ilitf'ASiit^  .  . 

defendrnt  by abill  oifarieiiiconiihkmtioR  of  7B0F.  gifted,  blir-  ^'^.^jtc^^'^  -  -^ 
gmed.Mdam^Hedbtttndi^ty'ift  Hl^MMdrit^      -tnifiiirMr^'  /^  <^y//^ 
in  tint  Ml  oT  Mfe  the  cettffi^^  bPftgblbPy  #ato¥<N;)te^  but  tbb 
faHowing  vwiHtioitB  wfere  ttwAe  in  it;  JMiENti«a*tfr^a»b Wottb  t^- 
tveai  'Ae  InvdcMs,  page  jKM,  No.  1.  -iv^fb^itfMhntea  *4iaviti^ 
tricen  attd^M^iMfttMd  <the  ^(Mlkf  >lb.  S.'*"  bavitt^riiVMiif '  )f  o« 

is  at  pvMenktettfeer;  Niaw^&  dl  Ih^iHe^KilMiistcms  ib;/^)nre«'^^^^^ 
Mo.«.  «4lToMMit  ptftaiiMireitte^iaitiii  writs."  )fb.7.^<istAaarib^ 
■g'YiWifiSre;    rfo.  8.  vll  *IMate  Wdi^ds  omifteA* 

The  verdidt  Am  sM  iMk  tkut  J.  9f%a^mfi  i)y  itlddtittif^ 
dited  fvhi  'uMs  N M>f  .A^Vcit^iNt^f  t793|'aflM^  Itecidug 'tfiart  he  'ti^ 
indebted  to^tte  d^trfunt  te  'MMKF.,  fai  ^e«>tfdderatieii  tberMf 
airf  of  Mi.gtaateAybltfgaitiedy'aitd  aM^rmd  tht'saidlBhip  tbih)^ 
defeadaiDt,  bis  exedutOfSylte. ;  wMi  a  ptovisD  ibr  iiiakitt^  vbid 
the  same  on  payment  of  MllMMi  wiib  ntereat  in  purttdmbe  of  the 
cimtaattt 'tfaeraaafler  coiHakiert;  tod  J.  fffttufon  eovi^atiteA 
widi^e  dedlMident  to  |my*hilltl«toJL'ifiai'intet(e8t  at'ffa^  tat^  6f 
&L  feriemu.  ^en  the  day  next  after^be  dMe  t^f  thdt  itidetatlir^ ; 
aadmliotbAt'lfdefiluk'eboaIdbeiiiadeitipayitfetitofl!hte  IdDOt 
and  iat^rta^AiB  aaid  abf^r  should  remaiti'atid  continire  imto  die 
defeadaut,  Ma  ^irecHtew,  &€.and  tbat  beand  ftey  diodld  bold 
ami  e»)oy  themiae  to  hia  and  their  proper  lure  as  bia  and  their 
geoda  and  ^chattels,  firee  and  clear  firom  the  proviso  therein  b'e- 
fare  contained.  In  that  indenture  the  certificate  of  regri^try  Wns 
also  redled^'biit  it  Was  inaccurately  recited,  And  it  differed  from 
the  original  in  aknoat  all  the  particulara  pointett  out  in  the  re« 
cital-iv  the  "first  bill  of  aale.  The  yerdict  then  set  <brth  tfatit  no 
iadoneuienrivua  madeon  thecertificate  of  regii^  <lf  attyalter- 
nrtiou  of  property  l^  transfer  from  the  defenilant  to  VThart&nf 
or  Ann  WhrnHcn  to  the  defendant  That  when  the  said  inden-* 
tnrewasfanrite,  the^bipwas^aToyage  to  Ardhungel  IniRussiOf 
hut  retsmed  to  Kimffgion  t^MM  HMl^tn  December^  1792. 
That  on  the  30th  of  January  1793,  J.  Wharton,  who  Aen 
acted  aa  sole  owner  of  the  ship  of  whidh  /.  Lotheringitm 

(m)  TboB^' tMs  was  poiofed  oot  as  a  Tariation  iVofli  ike  or%iaal  cartlAeata,  in 
traih  it  Wit  00  fariatioo,  tliaoris^aal  bclOC^  ^^Stupcs* 

waa 
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1797*  ^^as  then  master,  employed  the  plaintiff  to  repair  the  same,  and 
the  same  was  according^Iy  repaired  by  the  plaintiff^  who  in  hk» 
account  made  a  debit  thereof  as  foIlows,^Ship  SuVinee^iCap- 
tain  /.  Loiheringtonj  J.  Wharton,  J)^  to  T.  Westerdeir  for  die 
rjepairs.  That  after  the  ship  had  been  so  repaired,  /•  WkarioH 
on  the  26th  of  Jtpril^  1793,  for  a  valuable  codsideration  abso- 
lutely sold,  conveyed,  and  assig^ed,onemdiety  of  the  ship  to  the 
defendant,and  the  other  moiety  to  one  •/•  Todd  and  G.  Fietcher, 
which  assignment  was  dulyregi'istered.  And  that  the  defendant 
never  took  actual  possession  of  theship  in  consequence  of  the  in- 
denture dated  the  2d  ^ooembetf  1792,  nor  at  any  time  after  the 
makingof  the  same  until  theexecution  of  the  absol  ute  omveyance 
of  the  moiety  of  the  said  ship  made  to  him  in  Aprii  1793. 

This  case  was  twice  argued;  the  first  time  in  foster  tennlast 
by  TToocJfor  the  plaintiff,  and  C%i»i&refor  the  defendant,  and 
now  hy  Law  for  the  former,  and  Marryai  (or  the  latter. 

Arguments  for  the  plaintiff— It  will  be  urged  on  behalf  of  die 
defendan  t,who  was  only  a  morts[agee  when  the  ship  was  repaired, 
that  he  is  not  liable  for  any  repairs  done  to  the  ship  before  he 
was  actually  in  possession:  but  it  is  contended  by  the  plaiotiff 
that  the  defendant  was  at  that  time  the  legal  owner  of  a  moiety 
of  the  ship,  and  that  this  action  is  maintainable  against  him, 
he  not  having  pleaded  in'  abatement  that  any  other  persoo 
ought  to  have  been  sued  with  him.  In  order  to  see  who  was 
the  legal  owner  of  the  ship,  it  is  necessary  to  look  to  thceoo- 
veyance  from  the  defendant  to  Wharton  in  February  1792$  for 
unless  the  certificate  of  registry  be  therein  set  forth  purBuaDt 
to  the  directions  of  the  stat.  26  Geo,  3.  e»  60.  (a)  the  conveyance 
is  absolutely  void,  and  the  legal  property  still  remains  in  tbe 
defendant.  Now  by  adverting  to  that  bill  of  sale  it  is  evident 
that  the  certificate  of  registry  is  not  truly  and  accurately  set 
forth  therein.  [Here  the  variations  noticed  in  page  306  were 
pointed  out.]  And  though  in  RoUeston  v.  SmM  (b)  it  was 
holden  that  a  mere  clerical  mistake  in  reciting  the  ceitificate 
of  registry  did  not  vitiate  the  bill  of  sale,  that  mistake  appear- 
ing on  the  face  of  the  instrument  itself,  it  was  decided  in  £o/' 
ietUon  V.  Bibhert{c)^2X  the  omission  of  the  certificate  render»l 

(a)  11  i>  enacted  by  the  17  lb  clause  of  tbttt  act  «<tbat  wheo,  and  to  olln  » tte 
property  of  any  ship  belonging  to  Auy  of  his  majesty's  sul^ects  shall  be  lnflsfe«i«< 
to  any  othcfr  of  his  m^^ty'ssat^ects,  in  whole  or  in  part,  the  certificate  of  tbe  rf- 
gistry  of  such  ship  shall  be  truly  and  accurately  iHeclted  in  words  at  length  in  the  bill 
or  otHter  iostmment  of  sale  thereof,  and  that  otherwise  such  bill  of  HtkihaUbesl- 
terl?  nnll  and  void  to  all  Intents  and  purposes.'* 

(0  ^^h  4  toL  161.  (c)  A^9  3  YoU  466. 

tlie 
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Ae  bill  of  sale  a  nullity.  Tjovr  Ihis  is  not  a  true  and  accurate  1797* 
recital  of  the  certificate  of  registry;  the  variations  between  the 
original  and  the  recital  are  so  numerous,  that  a  person  refer- 
ring to  both  would  be  induced  to  suppose  that  they  contained  a 
description  of  different  ships.  Then  the  consequence  of  this  not 
being  a  true  and  accurate  recital  is  that  this  bill  of  sale  is  an  ab-« 
solute  nullity,  and  the  legal  title  to  the  moiety  still  remains  in 
the  defendant  But  if  this  bill  of  sale  was  sufficient  to  pass  the 
ship  from  the  defendantto  WhartoHt  then  it  was  contended  that 
the  subsequent  conveyance  from  Wharton  to  the  defendant  dated 
2d  ofiVaoeiii&er,1792,  which  was  also  liable  to  the  same  objections 
as  the  first  bill  of  sale  respecting  the  misrecital  of  the  certificate  of 
registry,  was  a  conditional  sale  to  the  defendant  and  not  a  mort- 
gage; or  that  if  it  were  a  mra^age,  the  defendant  was  liable  to 
therepaiiB  of  the  sliip  on  the  ground  that  a  mortgagee,  though  not 
in  possession^  was  entitled  to  the  profits  of  the  ship;  Mou  v» 
Gallitmore,  Doug.  27a;  Rieh.  v.  Coe.  Cawp.  636. 

The  Court  intimated  a  strong  opinion  on  the  first  argument 
thattheconveyaDceofthe2dofJVat;eiii&er,  1792,  was  a  mortgage, 
and  on  the  second  argument  that  point  was  conceded  by  the 
plaintiflrs  counsel.  The  last  point,  respecting  the  liability  of  a 
mortgagee  out  of  possession,  was  strongly  contested ;  but  as  the 
Court  declined  giying  an  opinion  upon  it,  the  arguments  of  the 
counsel  on  both  sides  on  that  head  are  here  omitted. 

Arguments  for  thedefendant.  First,  the  conveyance  from  the 
defendant  to  Wharton  was  a  valid  conveyance,  notwithstand- 
ing the  defects  in  the  recital  of  thecertificate  of  registry,  and  con* 
sequently  the  property  passed  to  the  latter.  The  object  of  the 
Legislature  in  passing  this  statute  was  to  deprive  foreign  ships  of 
the  benefis  to  which  i?n^/««A  ships  are  entitled,  to  effect  which 
it  requires  such  a  description  of  the  ship  in  every  transfer  of 
it  that  it  may  be  known  by  a  reference  to  the  custom-house, 
whether  the  ship  in  question  be  or  be  not  entitled  to  the  benefits 
conferred  by  the  statute.  Now  the  description  of  this  ship  in  the 
conveyance  from  thedefendanttoTF%iir<oiiissufficientIyaccurate 
to  answer  that  purpose;  the  recital  of  the  certificate  of  registry 
agrees  with  the  certificate  itself  in  all  the  material  points ;  the 
fact  of  condemnation,  the  date  of  the  registry,  the  name  and  the 
dimensionsof  theship;  and  the  variationsare  mere  clerical  errors 
of  no  importance:  and  according  to  the  authority  o(  Rollehionv. 
Snnih  such  errors  will  not  vitiate  the  bill  of  sale.  But  even  if  this 
werenotavalidinstrumentasbetweenthedefendantandfFAartoH 
en  account  of  these  defects  stillit  is  not  competent  to  otherpersons 
Vol.  VII.  X  ^o 
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1797.  to  take  advantage  of  tlie  objectioii.  Here  the  qdeitioa  k  not 
r^spectmg  fhe  validity  of  die  traoafer  between  the  defeMlmt 
and  WhariCHf  bat  it  ariaes  on  a  collateral  oontract.  It  doesBoC 

Sal^     follow,  because  the  rendee  could  not  have  retained  poswsnoDof 
the  ship  against  the  vendor  or  his  assignees  if  he  had  become  a 
bankmptth«tthedefendantis1iableinthi8actioi»forrepaindone 
to  the  ship  at  the  instance  of  ffAor^oa.    The  parties  themelrei 
have  eonsidel^  this  to  be  a  valid  transfer^and  haveacted  open  it 
as  such  ever  since ;  Whariam  took  possession  under  it,  acted  as 
owner  in  giving  orders  for  the  repairs,  then  UMigBgeA  this 
very  ship  to  fhe  defendant,  on  the  idea  that  Ae  property  of  tk 
ship  was  in  him,  and  afterwards  actually  sold  it  for  a  vainaUe 
.  consideration  to  the  defendant  and  two  other  perMiDs.  This 
is  an  attempt  by  a  third  person  to  compel  a  party  to  as- 
sume an  ownership  which  he  disdaims  to  the  detriment  of 
another*  Intheinstanceofindentutesofappreiitioeship,tke8ta- 
tnte  &EHz.e.4*  requires  the  apprentice  tobeboundfcrierea 
years,  saying  that  all  other  indentures  **  are  void  to  all  iDteotiaBd 
purposes ;  and  yet  it  has  been  holden  in  cases  of  setdeneot  lav 
(a)  and  in  actions  for  enticing  away  an  apprentice  (i)  tbatan 
indenture  for  a  shorter  period  is  not  absolutely  void,  bat  obIj 
voidable,  and  that  at  the  election  of  the  parties  thesvelYea,  te 
diat  third  persons  cannot  set  up  the  objection    Herd  Wkrtti 
was  in  possession  as  owner;  and  though  he  was  in  under  a  d^ 
fective  conveyance,  it  is  not  competent  to  the  plaintiif  to  ch»K^ 
the  defeudant,who  was  not  in  possession  andwhodained  notidf) 
for  the  repairs  done  to  the  ship  as  on  a  contract    Soppoaiog « 
disseisor  or  a  person  under  an  invalid  conveyance  were  ia]^ 
session  of  land,  and  ordered  buildings  to  be  erected,  the  wort- 1 
men  could  not  resortto  the  right  owner  and  recover  sgaiostiii^ 
as  a  contract  made  with  him,  even  when  the  right  owner  ra* 
covered  the  possession ;  much  less  could  he  compel  the  ow^ 
to  assert  his  tide ;  but  he  must  resort  to  the  perMA  in  po0^ 
sion  who  employed  him.   In  this  case  no  credit  wss  efon  f^^ 
to  the  defendant  personally ;  it  was  given  to  the  ship.  Secoaoi 
ly,  it  was  not  a  conditional  sale,  but  a  morQ;age  from  WkrUi 
to  the  defendant.  Flat/err. Lamngton,  I  P.  Wm$.V\\1^ 
V.  Lee,  2  Jth. 494:  4 Bro.P.  Cos.  142;  and  die  htter, il 
mortgagee,  cannot  be  charged  with  the  repsirs^  aetbeiv;<^ 
possession;  Eatonv.Jaquee,  Doug.  454.  JaeksoHV.Vern^  *^ 
£1.  Rep.  114.:  and  Chinnery  v.  J9iaoft6tcnie,  ib.  117,  note  i. 

(a)  it.  ▼.  Si.  NicMoM^  IptwieM,  Btar,  8.C.91. 

\b)  Ptrktr  T.  SmUh,  C.  B.  1785,  oa  •  motion  for  a    I  it 
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Reply  to  the  first  ground.    The  words  pf  the  statute,  which    1797. 
require  «  a  true  and  accurate  recital  in  wonts  at  length"  of  the  ■ 

certificate  of  registry,  gave  an  answer  to  the  argument  that  a  ^"sll*" 
general  description  (f  the  ship  in  the  bill  of  sale  is  sufficient.  ^f^<< 
Thestatatealsosays  that  abillof  sale»  in  which  the  certificate  is 
fiot  truly recitedyshall  be^  utterly  null  and  void  toalliotentsand 
purposes :"  then  it  cannot  be  a  valid  instrument  to  any  purpose ; 
aud  it  18  immaterial  by  whom  the  objection  is  takeui  the  Court 
are  bound  to  give  their  opinion  on  the  validity  of  this  instru- 
ment. IfitbeanuUityasbetweenthedefendantand  TfAarfOM, it 
mnstequally  be  a  nullity  as  to  all  persons.  This  question  cannot 
pend  OD  the  wishes  or  consent  of  the  parties  to  the  instrument ; 
a  determination  that  it  does  would  have  the  effect  of  repealing 
the  statute.  With  regard  to  the  cases  of  apprenticeship:  they 
professed  to  go  on  the  ground  that  such  an  indenture  was  only 
voidable;  and  therefore  they  are  not  applicable  to  this  case 
where  the  instrument  is  declared  absolutely  null  and  void. 

Lord  KENTOiTy  Ch.  J.  Although  this  comes  before  us  on  a 
special  verdicti  and  the  case  has  been  twice  argued,  it  does  not 
appear  to  me  to  be  a  case  of  much  difficulty :  the  plaintiiTs  ar^ 
gumentoD  the  first  part  of  the  case  is,  inmyopiniout  conclusive. 
It  seemed  to  be  admitted  through  the  whole  argument  that  the 
owner  of  the  ship  is  liable  to  pay  the  expences  of  repairing  her. 
Therefore  the  only  inquiry  here  is»  Who  is  the  owner  of  this 
ship?  And  that  depends  on  the  stat.26  Oeo.  8-  e.  60.  $.  17.  by 
which  it  isenacted  Uiat  when  the  {Mroperty  in  any  ship  is  transfer- 
red,  the  certificate  of  registry  of  such  ship  shall  be  truly  and  ac« 
curately  recited  in  words  at  length  in  the  bill  of  sale,  otherwise 
8Qch  bill  of  sale  shall  be  uiierly  null  and  void  to  allintents  an4 
pfirpo9e$.  Cases  have  arisen  on  the  construction  of  this  act  of 
parliament  that  distressed  pur  feelings :  in  one  instance  we  re- 
laxed a  little  from  the  strict  words  of  the  act  in  deciding  that  a 
mere  clerical  error  could  not  vitiate  the  bill  of  sale»  the  certificate 
being  in  effect  the  same,  and  the  error  being  apparent  in  the 
inatniment  itself;  and  in  making  that  relaxation  I  hope  we  did 
not  transgress  thelimits  of  our  duty.  Butin  this  case  the  recital 
ef  the  certificate  of  registry  in  the  bill  of  sale  from  the  defendant 
to  Wharton,  is  so  totally  unlike  the  certificate  itself  from  the 
beginning  to  the  end  of  it,  that  there  is  scarcely  any  similitude 
between  thera.  Without  repeating  all  the  different  variations 
that  have  be^n  pointed  out,  it  is  sufficient  to  say  that  the  cer- 
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1797.    tificate  ofregintrj  is  not  truly  and  accurately  recited  m  tbe  bill 
'  of  sale ;  and  then  it  follows  that  this  is  not  a  legal  transfer  cf  the 

^deI"'  "^'P*  Ifany  incon  veniences  have  resulted  to  the  publicfrom  this 

V!^  regulation  in  the  act,  and  if  it  be  expedient  to  relaxfromthetvoris 
ofthe  act  in  this  respect,  application  roust  be  made  to  the  Legisla- 
ture for  that  purpose  and  not  to  a  court  oflaw.On  this  ';hort  a:roQnd 
therefore  it  seems  to  me  that  we  are  bound  to  say  that  the  defend- 
ant remains  owner  of  part  of  the  ship,notwitbstandingh»fltteTRpt 
to  transfer  his  interest  in  it  to  WharioHj  hj  the  bill  of  sale  in 
February^  1792;  he  was  undoubtedly  owner  before  that  time, 
and  no  competent  act  has  been  since  done  to  divest  him  of  (he 
ownership.  With  respect  to  the  cases  of  indentures  of  appren- 
ticeship which  have  been  cited,  Lord  Hardwicke  thought  that 
the  indentures  were  only  voidable* 

Other  points  have  been  discussed  in  this  case,  but  it  is  not 
necessary  to  go  into  them  at  large,  or  to  give  any  decisive  opmioa 
upon  them  now.  But  as  some  cases  have  been  referred  to  oo 
these  points,  I  think  it  proper  to  observe  that  whenever  it  he- 
comes  necessary  to  decide  those  questions  those  cases  may  p^- 
baps  deserve  further  consideration.  In  Rick.  y.  Coe  (a)  it  vas 
said  that  the  person  supplying  a  ship  with  necessaries  has  a  tre- 
ble security;  the  person  of  the  master,  the  sbip,  and  the  per- 
sonal security  of  the  owners;  but  I  doubt  whether  that  doctTine 
is  not  too  generally  laid  down ;  Sir  J.Jekylt  held  in  a  case  be- 
fore him  that  the  master  could  ilot  subject  the  ship  if  in  Enf- 
landf  and  that  was  afterwards  confirmed  by  Lord  Harivi<i^* 
As  to  the  cases  respecting  the  mortgagee ;  whether  in  or  out 
of  possession  he  is  the  legal  owner,  and  must  so  be  oon^idered 
in  a  court  of  law,  notwithstanding  his  title  is  subject  to  equitaUe 
interests.  It  is  said  in  one  of  the  cases  that  a  mortgagee  is  only 
liable  when  in  possession,  and  that  what  proves  this  poistis  that 
in  charging  the  mortgagee,  it  is  necessary  to  state  in  pleading 
that  he  entered  and  was  possessed :  but  with  great  deference  to 
the  learned  judge  who  gave  that  reason,  I  doubt  it:  I  consider 
those  as  mere  formal  words.  It  has  also  been  argoed  that 
there  is  a  difference  between  a  mortgage  of  real  and  persooal 
property:  but  that  distinction  affords  a  strong  argument  again^ 
the  mortgagee  of  a  ship ;  for  the  instant  a  transfer  of  the 
ship  is  made,  though  by  way  of  mortgage,  the  roortgae^ 
may  state  that  be  was  possessed:  in  all  actions  of  trover  brougbt 
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\y  the  asNgnees  of  a  banknipt  for  property  belonging  to  the     1797. 
banknipt  they  slate  that  they  were  poMewed.    It  is  not  neces* 
sary  however  to  decide  these  points  in  this  case,  and  therefore      dkll 
I  avoid  giving  any  positive  opinion  upOn  them ;  but  as  several    ffl^^ 
cases  have  been  cited,  1  have  thought  it  right  to  throw  out  these 
doubts  lest  whenever  the  question  should  rise  again  it  maybe  sup- 
posed that  1  have  acquiesced  in  these  determinations.    But  on 
the  first  part  of  the  case,  I  am  of  opinion  that  the  property  was 
Derer  devested  out  of  the  defendant,  that  the  liability  to  repair 
the  ship  resulting  from  that  property  still  remains  in  him ;  and 
consequently  that  judgment  must  be  given  for  the  plaintiflf. 

itsHHuasT,  J.  The  act  of  parliament  says  that  unless  the 
certificate  cf  registry  be  faithfully  recited  in  the  bill  of  sale,  the 
bill  of  sale  shall  be  utterly  void  to  all  intents  and  purposes:  then  is 
the  certificate  accurately  inserted  in  the  conveyance  from  the 
defendanttolflar^oaf  certainly  not:  and  if  the  act  is  to  have  any 
operation  at  all  it  avoids  this  deed ;  the  consequence  of  which  is 
that  the  property  of  a  moiety  in  the  ship  still  remains  in  the  de- 
fendant And  though  the  defendant  might  have  pleaded  in 
ahatemeat  that  Wharton  ought  also  to  have  been  sued,  yet  not 
haviagao  pleaded  he  cannot  now  take  advantage  of  that  objec- 
tion.  It  is  not  necessary  to  go  into  the  other  pmnts  that  have 
heea  made,  this  alone  being  decisive  against  the  defendant. 

Grose,  J.  Nocontract  is  found  by  the  special  verdict  so  as  to 
rapport  the  promise  laid  in  the  declaration :  but  it  is  argued  on 
the  part  of  the  plaintiff,  that  this  is  a  case  in  which  the  law  will 
imply  a  promise  by  the  defendant.  The  action  is  for  work  and 
labour  done  to  a  ship,  one  half  of  which  had  belonged  to  the 
defeodant  before  the  repairs  were  done.  And  the  first  question 
that  arises  is,  whether  or  not  the  defendant  continued  the  owner 
«t  that  time  notwithstandinghis  conveyance  to  TFiharloif  f  It  is 
true  that  we  decided  in  one  case  that  a  mere  clerical  error  did 
not  vitiate  the  bill  of  sale :  but  considering  the  object  of  the 
Legislature  in  passingthis  act,  and  the  words  of  the  statute,  it  is 
hnpossibleto  saythatthebillof  sale  contains  a  true  and  accurate 
recital  of  the  certificate  of  registry ;  and  then  the  act  says  that 
sucha  bill  of  sale  isanullity.  The  next  question  thait  was  made  is 
whether  diislawshall  attach  as  between  thedefendantandathird 
pewonnot  party  to  the  bill  of  sale?  itbas  been  argued  thatthough 
the  objection  arising  from  the  act  of  parliament  be  decisive  as 
between  the  parties  themselves,  it  is  not  so  as  between  third 

persons. 
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1797.  persons*  Now  it  mustbe  observed  that  the  words  crftbeactaretbat 
— — -—  the  biH  of  saleshallbe  vouf  loailtii^^l«aiicfptci7Mi«es.Iremember 
^ojBLL^'  the  case  alluded  to  of  the  action  for  enticing^away  the  apprentice: 

^e^Uui  but  that  was  decided  on  thisgjound  that  theLegislature  iatesded 
thai  such  intentions  should  be  Foidable  onlyand  hot  void;buthere 
Ithink  that  the  intention  of  theLe^slature  would  bedefeatedbya 
delermination  that  abill  ofsale,not  conformable  to  this  act  ofpar- 
liamentyisonly  voidable  atthe  election  of  the  |>arties.  Tobesure 
in  some  views  of  this  question,  the  consequences  of  oar  deter- 
mination maybe  highly  prejudicial  to  the  defendant;  hemtutbe 
liable  to  all  tbeburdens  as  owner»and  if  the  master  of  thissbip  bad 
run  down  another  vessel  the  defendant  might  ha  ve  been  aiwwen- 
ble  to  a  great  amount.  Butontheotherhand  ifthis  ship  had  bad 
a  letter  of  marque  and  had  taken  a  prize,  the  defendant  woold 
have  been  entitled  toashare  of  the  prize:  then  if  he  beeiititledto 
the  profits  of  the  ship,  he  ought  also  to  be  liable  for  the  repairs;  tk 
maxim  applies  qui  sentit  commodum  sentire  de  bet  et  onus.  On 
account  of  the  hardship  of  the  defendant's  situation,  it  isvith 
great  difiiculty  that  I  have  brought  myself  to  be  of  opinion  wiffi 
the  plaintifi*;  for  whatever  my  wishes  may  be  in  favoarof  tbe 
defendant,  I  am  not  warranted  in  deciding  in  his  favonr;  tbat 
would  be  to  repeal  the  law ;  it  would  be  sayttig  that  this  bill  of 
sale  shall  be  valid  to  some  purposes,  when  the  Legislature  bare 
Baid  that  it  shall  be  void  tolill  intents  and  purposes. 

La WBEH CE  J.  It  is  clear  that  the  assignment  by  the  defendant 
toWharton  is  not  a  legal  assignment,  on  account  of  thedefedsio 
the  recital  of  the  certificate  of  registry.  As  between  those  two 
^rsons  the  defendant  might  have  called  on  Wharian  for  as  ^' 
tovLut  of  the  profits  of  the  ship ;  if  he  had  filed  a  bill  in  equityfor 
diat  purpose,  it  would  have  been  no  answer  to  have  set  up  tbat 
bill  of  sale  which  is  void  by  the  act  of  patliainent.  CoDsidering 
it  in  that  light,  the  defendant  seems  liable  to  the  repain  of  tbe 
ship  on  this  ground  that  if  one  part-owner  suffers  die  otber 
part^wners  to  employ  a  person  to  repair  their  ship,  he  is  boon' 
fiy  their  acts.  The  part  of  the  case  on  which  I  doubted  waii 
the  argument  that  asserted  that  the  bill  of  sale  k  only  voidtf 
between  the  parties  themselves ;  for  the  words  of  the  statute  of 
EHzabeiht  referred  to,  are  as  strong  as  those  used  in  this  ad; 
and  in  the  construction  of  that  act  of  parliament  it  has  beea 
holden  that  indentures  contrary  to  it  are  only  voidable.  I  do  not 
distinctly  recollect  the  groundon  which  those  cases  were  decided 

but 
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bat  if  they  proceeded  on  thk  ground,  that  it  was  the  intention     1797. 
of  the  Legislature  thatsuch  indentures  should  only  be  voidable,  ■ 
they  may  be  distinguished  frcNntfais  case  ;  for  I  think  we  ought  ^*^'^* 
to  giye  full  effect  to  this  act  of  parliament,  the  provisions  of    igaimi 
which  are  so  highly  beneficial  to  the  country,  p  eImjo.] 

Judgment  for  the  plainti£ 

The  KiNQ  against  George  Crossley  one,  &c.       TWeatf^* 
rVlHIS  was  an  indictment  against  the  defendant  for  perfury, 
-L  whichstatedthatin£iulerTenn96C7eo.a7AoMatf5loil:ei  Anin^t- 
madea  certain  application  to  the  Court  of  our  lord  the  now  king  ^^^n^ 
before  the  king  himself  against  O.  Cfra$$ley^  W.  Clarke  9nd  T.  2||f^^^,^ 
Ariar/y,  he,  the  said  defendant,  before  and  at  the  time  of  making  ,woni  be- 
tbe  said  application,  being  one  of  the  attomies  of  the  said  Court,  e^KMcd 
&c.  to  wit,  at  Westminster t  in  the  county  of  Middlesex.  That  on  not  tiate, 
Fridajf  next  after  one  month  from  Easter-day^  in  the  thirty-  ^fL^y  toT 
sixth  year  aforesaid,  the  said  T.  S.  upon  the  affidavit  of  hfanself  PJ^I^lullJlt 
and  others  named,  and  a  certain  paper-writing  thereunto  an-  wat  aied  of 
nexed  being  read  by  the  said  Court,' &c.  obtained  a  rule,  &c  ^^bitedio 
against  the  defendant,  W.  C.  and  T.  B.,  whereby  it  was  ordered  the  Coort, 
that  they,  on  notice,  &c.  should  on,  &c.  answer  the  matters  con-  maooer  ^ 
tained  in  the  said  affidavits,  and  attend  the  said  Court  in  per-  j^^f^ 
son  at  the  time  of  answering  as  aforesaid.  The  indictment  th^  ~  Perjary 
set  forth  the  substantive  charge  in  Stokes*  affidavit,  which  was  ^S^  opoa 
that  be  had  found  in  the  defendant's  possession  a  sheet  of  paper  ^^ff.^*^ 
having^  the  proper  stamp  for  affidavits  thereon,  with  the  name  ney  of  the 
W.  Clarke  written  thereon  at  the  left  side  of  the  paper,  and  the  f^  "^^ 


name  and  words  **  Thomas  Briarly^  a  Master  Extraordinary  to  a  charge 
hi  Chancery,"  written  on  the  right  side  of  the  paper,  and  no  acaiort  Ua 
other  writing  thereon.    It  then  stated  another  rule  of  court  |J^"' 
made  on  Saturday  next  after  the  Morrow  of  the  Ascension,  forhavinc 
Sec  in  the  thirty-sixth  year  aforesaid,  ordering  that  the  third  j^iof^ 
day  of  the  then  next  term  should  be  fiirther  peremptorily  given  ^^^  ^^ 
to  the  defendant,  W.  C.  and  T.  B^  to  answer  the  matters  pa^with 
contamed  in  the  affidavit  in  the  said  rule,  fcc  and  attend  the  2U!^''^*][a« 
said    Court    in    person*    And  ^  that  the    said   defendant  the  signa- 
contriving  and  intending  to  stop  the  course  of  public  justice  m^  Bx- 
on  aOih  May^  in  the  thirty-sixth  year  aforesaid,  did  come  [J^J^Jj^J^ 

tad  aoather  pcnon  at  the  bottom  of  the  papen.  i  It  li  do  olOectioa  to  tach  an  Indictment  that 
it UAot  ^ted  vheie the  Coart  wm  holden  when  the  original  application  wai  made,  or  when 
the  nde  w«i  made,  caUing  on  the  defendasi  ts  aanver  the  charge,  a  laficlent  f  ennc  beiqg  laid 
to  tte  nwt  of  taUog  the  fhlM  oath, 

la 
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1797.     in  his  own  proper  person  to  the  Court  of  oiir  said  lord  tbe  king 
before  the  king  himself,  the  said  Court  then  beingatWe^lmiWcr 


^%^t^  in  the  county  of  MiddleseXf  and  did  then  and  there  produce  to 
Croialet.  the  said  Court  a  certain  affidavit  in  writing  of  him  thedefeodant 
to  be  exhibited  to  the  said  Court  for  the  purpose  of  discbargrDg 
the  said  rules,  and  then  and  there  before  tbe  said  Court  was  daly 
sworn  and  took  his  corporal  oath,  &c«  that  the  contents  of  the 
said  affidavit  of  him  (the  defendant)  were  true,  the  said  Court 
then  and  there  having  a  lawful  and  competent  authority  to  ad* 
minister  the  said  oath  of  the  said  defendant  and  to  take  aod  re- 
ceive his  said  affidavit.  That  the  said  defendant  being  so 
^worn,  &c.  did  then  and  there,  to  wit,  on  the  said  dOth  of  Muff 
in  the  thirty-sixth  year,  &c,  at  fFe^fmifM^er  a  foresaid,  in  tbe  said 
county  of  Middl&tex,  in  and  by  his  affidavit  aforesaid,  upon  bis 
oath  aforesaid,  before  the  said  Court,  the  said  Court  then  and 
there  having  a  lawful  autliority  to  administer  the  said  oatb,&c. 
and  Co  receive  his  said  affidavit  falsely  and  ccnrupcly,  kc  de- 
pose and  swear»"  &&  The  indictment  then  set  out  tbe  defend- 
ant's affidavit  in  answer  (a)  to  the  rule  then  depending  against 
bim,  and  the  several  assignments  of  perjury  thereon ;  eouclod- 
ing  ^and  so  the  jurors,  &c.  say  that  the  defendant,  on  the  said 
90th  JIfay,  &c.  at  Westminster  aforesaid,  in  the  said  county  of 
JffiddleseXfhefore  the  said  Court  of  our  said  lord  the  kingbefe^ 
the  king  himself,  the  said  Court  then  and  there  having  cmf^ 
tent  authority  to  administer  the  said  oath,  &c«  by  bis  own  act, 
&c.  in  and  by  bis  affidavit  aforesaid,  &c  did  falsely,  &c.  cm- 
piit  wilful  and  corrupt  perjin*y  against  the  peace,  &c." 

The  defendant  having  been  found  guilty  upon  this  indictmeorr 
and  being  broughtup  to receivejudgmentinthelasttoiDfOfiered 

several objections(&)in arrest ofjttdgment,  Ist,  Itissfaitediotbe 
indictment  thatT.S^^ie^  made  an  application  to  tbeCoortofoo^ 
lord  the  now  king,  &c«  against  the  defendant  W.  C.  and  T^B:^ 
but  it  is  not  alleged  that  the  said  Court  was  then  held  at  West- 
vdnster  or  elsewhere ;  what  follows,  nan^ely,  ^  at  Westmhaif^^^ 
&c.  being  merely  applied  to  the  allegation  of  the  defendant's 
being  one  of  the  attornies  of  the  Court,  and  the  same  objectioni 

(tf)  The  deffodant  by  iWs  answer  attempted  to  f^  rid  of  the  pf«""P*'*^^ 
inal-practfce  against  Mm  on  account  of  his  po«essionof  mcb  ao  i><<r""^v. 
statiog  that  it  had  been  put  into  bis  bands  many  yean  before  to  be  ofed  asasiv 
llav it  Id  a  certain  cause  then  depend ii^. 

{b)  These  olyectioM  and  some  othen,  which  having  no  foumtetioB  in  ft^J»T 
omitted,  were  drawn  up  in  writinjr  by  the  defendant  himself,  and  by  bisi  pi^^*^ 
rd  to  the  Court  \  the  siibitaocc  of  them  only  is  preserved. 
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^plies  to  other  parts  of  the  indictment  where  the  Court  is  men-*     1797. 
tioned  in  particnlar.    It  does  not  appear  by  the  record  where 


the  Court  was  held  at  the  time  when  the  rule  was  made,  calling  ^^^^ 
npon  the  defendant  to  answer  to  matters  contained  in  the  said  CaosiutT. 
affidarit :  nor  is  there  any  venne  to  this  part  of  the  indictment. 
2dly»  The  indictment  does  not  shew  that  the  affidavit  of  the  de* 
fendant  was  madein  any  legal  proceeding:  and  the  Court  have 
DO  right  to  call  on  the  defiendant  summarily  to  answer  any  com* 
plaint  against  him  merely  because  he  is  an.attorney,  unless  in  a 
case  touching  the  defendant's  office  as  an  attorney  in  his  con- 
duct towards  some  of  the  suitors  of  the  Court,  or  for  a  breach  or 
contempt  of  some  rule  or  order  of  the  Court,  or  fcMr  M»ne  nuitter 
touching  the  proceedii^  or  process  of  the  Court,  none  of  which 
are  stated ;  or  if  the  paper,  found  in  the  defendant's  custody^ 
could  have  been  the  object  of  a  summary  inquiry,  not  having 
been  used  or  attempted  so  to  be,  nor  having  a  proper  stamp,  it 
could  only  have  been  in  the  court  of  Chancery,  where  die  paper 
could  have  been  used,  if  at  all,  and  not  in  the  court  of  King's 
Bench ;  wherefore  all  the  proceedings  respecting  it  are  coram 
non  judice,  and  cannot  be  the  subject  of  an  indictment  for  per- 
jury. 3dly,  Where  any  matter  of  record  of  the  Court  is  referred 
to  in  an  indictment  of  this  sort,  it  is  usual  to  add  ^asbythere- 
"  cord  thereof  now  remaining  affiled  in  the  said  Court,  &c  doth 
"  appear,*'  or  the  like ;  but  there  is  no  such  reference  in  the  pre- 
sent indictment.  4thly,  No  venue  is  laid  to  the  Ihct  of  the  de- 
fendant's swearing  the  affidavit  on  which  the  perjury  is 
assigned. 

To  these  objections,  which  were  not  argued  at  the  bar, 
another  was  added  by 

jErsiuie,  Oarraw^  and  Jlfaii/ey,on  behalf  of  the  defendant;tliai 
it  did  not  appear  that  after  the  affidavit,  on  which  the  perjury  was 
aKigned,was  sworn  bythe  defendantitwasexhibitedin  thisConit 
or  filed.  It  WM  indeed  stated  that  the  defendant  did  prodatee 
to  iieCawria  eeriainaffidavii  to  beexhilniedttcc:  butitplainly 
appears  from  what  follows  that  the  paper-writing  (there  impro- 
periy  called  an  affidavit)  was  not  such  at  that  time,  but  be- 
came so  afterwards  by  the  defendant's  being  sworn  to  the 
troth  of  the  facts  contained  therein ;  and  after  the  time  when 
only  it  could  properly  be  stiled  an  affidavit,  it  does  not  ap- 
pear to  have  been  filed  or  in  any  manner  exhibited  or  made 
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1797.    on^of  by  tbe  defeudaal  in  ooivt.    They  a^haitted  that  if  the 
'  ■  crime  of  perjury  could  be  committed  merely  by  swearing  to  a 

^^  ^***  lUse  affidavit,  although  no  use  were  afterwaonls  made  of  it  in  a 


CaoMUT.  judicial  proceeding,  then  this  objection  failed ;  but  if  that  were 
not  ao,  it  followed  neceasarily  that  there  ought  to  beao  averment 
in  the  indictment  that  it  waa  used  or  filed  of  record,  witboar 
which  perjury  could  not  be  assigned  thereon.  Thattliia  appeared 
as  well  from  the  common  practice  of  counsel  in  advising  tbetr 
dients  not  to  make  use  of  affidavits,  tbe  truth  of  which  they  had 
reason  to  doubt,  and  keeping  them  from  the  files  of  tbe  Court  ts 
avoid  exposing  the  swearers  to  the  peril  of  an  indictment  for 
perjury,  9m  also  from  tbe  general  form  of  the  precedent  is,  vhicii 
either  state  that  the  affidavits  on  which  perjury  is  assigned  were 
^xhibii9d  or  produeed  before  the  Court,  or  refer  to  them  as  filed 
of  record,  which  supposes  them  to  have  been  used  or  read  is 
court.    ILy.Cr08$,TrenuP.ai3(L    R.  v.  Jole^ib.  laS.   R. 
T.  Brooks,  ib.  151. 156.  And  they  else  cited  A  v.  Toy/mr,  5lts. 
408.,  Holf$  Rep.  534,  where  on  an  indictment  for  peijury  ii 
making  an  affidavit,  ffeft,  Ch.  J.  ruled  at  «  GuiUkmll,  «*  that 
it  ought  to  be  proved  that  the  affidavit  waa  read  and  wed 
against  the  party,  for  without  producing  and  using  it  the  bare 
making  an  affidavit  will  not  be  sufficient."  (a) 
JIfiifes  and  DoMtneefff  contrd,  were  stopped  by  the  Court 
Lord  Kbhtoh,  Ch.  J.    The  argument  in  arrest  of  judgnent 
only  shews  that  there  are  some  precedents  of  indietmenii  for 
perjury  in  the  books,  containing  words  th^t  are  not  inserted  in 
this  indictment.    But  that  argument  proves  too  much,  beeaiBe 
it  tends  to  prove  that  ail  subaequent  indictments  must  centsia 
all  the  nonsense  that  has  been  inserted  in  the  precedents  drtwa 
of  late  years. 

Iiiet  us  examine  thefoundattonofthisobjection  on  prineipie,<» 
practice,andontheprecedenli.  Fimt  as  to  principle:  n^pro* 
aecntion  eflTects  to  bring  to  justice  a  person  who  Imsbeen  gwitf 
€»famo8t  enormous  offence:  his  guilt  or  innocence  must  depend 
on.  his  own  act  and  on  the  motive  by  which  he  was  actuated  at 
the  time.  The  affidavit,  on  which  the  perjury  is  assigned,  m^t 
have  been  sworn  in  a  distant  part  of  the  kingdom ;  it  might  bare 
been  sent  up  by  the  post,  and  detained  in  the  hands  ofanypom 

(a)  It  uppcsn  npon  reference  to  the  record  of  tliii  case  which  is  of  JTic^  b  W. 
Or  M.  Roll.  9.  that  the  lodictmcnt  coQclnded  cootrs  forsuun  ftststi,  Ac. 

bere 
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here  for  aotnetniie;  and  acoording  to  the  doetrine  urged  on     1797. 
behalf  of  the  defendant^theiniiltor  innocence  of  the  person  mak-  ^ 

•  The  Kiwo 

ing  the  affidaTit  in  the  country  h  to  depend  on  the  cffcumstance  ag^imi 
of  the  person  into  whose  hands  it  comes,  bringing  it  forward.  Csomlst. 
Bat  surely  the  guilt  of  the  party  cannot  depend  on  the  act  of 
another  person,  when  all  that  he  had  to  dohasbeen  already  con- 
8ammated.  In  the  instance  of  making  an  aiBdarit  in  the  country 
the  party  is  not  to  be  indicted  here  where  the  affidavit  may  happen 
to  be  used,  but  in  the  county  where  the  Ofience  was  complete  by 
making  the  iaise  oath.  Then  the  practice  has  been  referred  to,and 
it  is  said  that  counsel  havesometimes  recommended  itto  the  party 
who  has  made  the  affidavit  not  to  produce  it  in  court,  but  to 
put  it  into  his  pocket:  in  one  sense  it  may  be  of  great  importance 
to  the  party  to  put  his  affidavit  into  his  pocket,  to  prevent  its 
beingproduced  in  evidence  against  him  on  anindictmentforper* 
jury:  but  it  is  ridiculous  to  suppose  thalhis  guilt  or  innocence  can 
depend  on  such  an  act  With  regard  to  the  precedents ;  it  is  ad- 
mitted that  there  are  many,  on  which  the  parties  have  been  con* 
victed,  in  which  it  is  not  stated  either  that  the  affidavit  was 
exhibited  or  filed  in  Court  On  looking  into  the  precedents  re- 
ferred  to  in  Hatekins^I  was  at  first  startled,  seeing  that  they  al- 
I^  tbat  the  affidavit  had  been  exhibited  or  filed :  but  they 
are  all  on  the  statute,  and  are  therefore  distinguishable  from 
this  case,  for  there  an  action  is  given  to  the  party  injured  by 
the  lalse  oath.  I  am  therefore  of  opinion  that  there  is  no  foun- 
dation for  this  or  for  any  of  the  other  objections,  which  we  ' 
have  considered,  thougLthey  have  not  been  argued. 
AsBHimsT,  J.  declared  himself  of  the  same  opinion* 
Grose,  J.  Whether  we  consider  this  case  on  principle,  the 
definition  of  the  crime^f  perjury,  or  the  practice,  I  think  there 
h  no  foundation  for  this  objection.  There  is  no  precedent  in 
which  it  is  alleged  that  the  affidavit  was  used.  It  is  indeed 
•tated  in  some  of  them  that  it  was  exhibited  by  pront  pater  per 
recordum,  &c. :  but  that  is  not  iiecessary. 

Lawbencb,  J.  Several  objections  have  been  made  to  this 
indictment,  all  of  which,  except  one,  have  now  been  given  up  by 
the  defendant's  counsel.  Had  they  been  ai^ned,  I  think  I  could 
fcave  given  satisfactory  reasons  to  shew  that  none  of  them  could 
be  maintained.  With  regard  to  the  objection  relied  on  by  the 
defendant's  counsel :  I  think  that  the  crime  of  perjury  was  com- 
plete by  the  defendant's  swearing  the  affidavit  for  the  purpose  of 

discharging 
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1797.    disebargiDg  the  mle  agaimt  him,  and  that  the  crime  camot  ile« 
pend  on  the  aubaequent  uae  of  it,  the  defendant  being  equally 


^Jm*  P'*'^  ^f  peijury  though  no  uae  had  been  afterwarda  made  of  it. 

CmmuMY.  The  caae  in  Skinner  was  an  indictment  on  the  statute  (a),  and 
therefore  it  cannot  govern  this  case.  I  have  looked  with  o^reat 
attention  through  a  variety  of  precedente^,  manuscript  as  well  as 
printed,  and  I  do  not  find  that  it  is  stated  in  any  one  instance 
that  the  affidavit  was  used.  It  is  stated  in  them  that  when  the 
party  swore  be  exhibited  the  affidavit  to  the  person  or  the  Cooit 
before  whom  it  was  sworn,  and  that  the  contents  of  it  were  false; 
the  common  form  is,  that  he  came  before  the  person  or  the 
Court,  and  exhibited  the  affidavit  or  paper-writing,  that  per- 
son or  Court  having  competent  authority,  &c.,  and  that  be 
swore  falsely  and  corruptly  such  and  such  things,  without  ad- 
ding that  any  use  was  afterwards  made  of  the  affidavit;  and 
then  it  proceeds  Co  set  out  the  assignments  of  perjury.  Then  it 
was  said  that  all  those  cases  may  be  distinguished  from  the 
present,  because  it  appears  in  them  that  the  affidavit  was  exhi- 
bited as  appears  by  a  reference  to  the  files  of  the  Court •  But  the 
principle  is,  that  whatever  is  material  to  the  essence  of  the  crime 
cannot  be  supplied  by  intendment :  then  is  not  the  use  made  of 
the  affidavit  (if  at  all)  to  be  supplied  by  intendment  f  A  refer- 
ence is  made  to  the  files  of  the  Court  to  see  what  was  done,  and 
from  thence  it  is  to  be  intended  that  the  party  used  the  affida- 
vit: but  that  is  contrary  to  the  general  rule  that  no  material 
thing  is  to  be  intended ;  from  which  it  follows  that  this  kind  of 
reference  does  not  supply  what  the  defendant's  counsel  say  is 
necessary  to  be  averred,  because  that  would  be  to  supply  it  by 
intendment.  But  even  that  reference  is  not  dwaya  made;  it 
was  not  either  in  R.  v.  Hawldns,  Trem.  P.  C 167.,  or  in  JZL  v. 
^tonne^  ih.  148.  I  have  also  directed  a  search  to  be  made  in 
die  Crown-office  for  precedents  of  indictments  of  this  kind:  it 
is  not  alleged  in  any  one  of  the  nine  that  I  have  seen  that  any 
use  was  made  of  the  affidavit ;  and  in  four  of  them  there  is  no 
reference  to  any  affidavit  on  the  files  of  the  Court.  And  in 
Ae  case  of  R.  v.  C  Atkinson  {b)  which  was  very  much  exa« 
^ined  both  by  the  bench  and  at  the  bar,  the  indictment  was 
drawn  in  this  form,  and  this  objection  was  not  even  taken. 

Rule  dischaij^d. 

(m)  Thli  appeared  fmm  the  iBdietment  on  the  records  of  the  Court. 
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1797. 


Clarke  against  Gawthorne.  ^l^tiT 

^MiHE  defendant  bad  obtained  a  role  calling  on  the  plaintiff  '"t^?"^ 
-^    to  shew  caose  why  he  should  not  be  discharged  out  of  dischaise  « 
cYistody,  for  the  insafficiency  of  the  affidavit  on  which  he  had  J|JJ'3?J2. 
been  arrested.    The  affidavit  which  was  entitled  in  the  caose,  t^y  osche 
stated  that  ""the  defendant  has,  or  lately  had,  in  his  possession  SHlM^ 
a  certain  bill  of  exchange  of  the  plaintiff's,  dated,  &c.  drawn  by  JJJjJfujL 
one  W.  Martin  upon  and  accepted  by  Messrs.  Meock  and  iioideiii* 
Aft/»er,for  the  payment  of  65i  to  the  plaintiff  one  month  after  SiWtaS 
date,  which  said  bill  of  exchange  die  said  defendant  on  demand  cmm. 
diereof  refused  to  deliver  to  the  plaintiff,  but  on  the  contrary  s^h^o*'* 
has  converted  and  disposed  of  the  same  to  his  own  use.  I^ U^i^ 

The  first  objection  was  that  the  affidavit  was  entitled  in  the  tormbmci 
cause.    But  ^!^^ 


Th»  Court  thought  that  as  the  practice  fa)  had  obtained  so  J^^^ 
long  of  adding  a  title  to  affidavits  of  this  kind,  it  would  be  too  naia  mT 
much  now  to  determine  that  such  practice  had  been  erroneous,  1^*^ 
particularly  as  this  was  a  mere  question  of  form  and  did  not  in- 
terfere widi  the  justice  of  the  case;  and  that  the  consequences 
of  such  a  determination  would  be  that  it  might  occasion  an  in« 
finity  of  actions  for  improperly  holding  to  bail  in  those  cases  in 
which  the  affidavits  had  been  entitled:  but  that  for  the  regul^* 
tion  of  future  practice,  they  would  make  a  rule  of  court  ordering    . 
that  affidavits  to  hold  to  bail  should  not  be  entitled  after  this 
term. 

Another  objection  was  then  taken  to  the  affidavit  that  it  ought 
to  have  stated  a  cause  of  action  to  the  extent  suggested  in  the 
affidavit:  whereas  here  consistently  with  what  was  sworn,  the 
defendant  might  not  have  converted  any  thing  to  his.  usv  of 
the  value  stated :  for  though  it  was  stated  thai  the  bill  of  ex« 

r«)  lo  the  UhI  term  ■irailar  rales  wei«  obCsiocd  io  two  causes,  i^i  r.  Hom,  aod 
GaoU  V.  Manhj  on  a  limilar  ejection.  Co  inquiry,  it  then  appr ared,  lliat  it  liad 
bceathe  practice  for  a  great  length  oftime^  to  aie  aflidaYits  to  bold  to  baiMliat 
were,  aad  that  wer«  not  entitled  ioditcriminately  |  tliat  tliere  wrre  nearly  as  many 
in  tlie  olice  of  the  one  kind,as  of  the  other.  The  Court,  thinlLing  it  a  point  that 
coomacd  the  practice  of  all  the  courts,  said  that  they  should  defer  giving  any  opi- 
Bioo  ootil  they  bad  had  an  opportnnity  of  coosolting  the  judges  of  the  other  courto. 
Bates  soon  as  the  above  caM  ofClmrke  v.  Camthorue  was  disposed  o^».**JVw 
charged  the  rules  in  both  these  cases*  In  support  of  those  rules,  were  cited  i^v. 
«/<nict,«S<n704.f  AT.  PUnon^  Jndr.SlS.;  Beoan  ▼.  ^^'^^ '^"^^f ? IZ' ^im 
Av.  iiarruM.  mU  6  vol.60|  and  R.  ▼.  Ahmm^  cited  ««/•,  6  vol.  «»•  ■>"*•• 
i^iaajist  the  lulci  was  cited  £fo4r  q.  t,  v.  C0(to,  mis,  6  vol.  640» 

cnangs 
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1797*    change  purported  to  be  of  a  certain  amount,  it  did  not  appear 
■  but  that  the  bill  migfat  have  been  paid.    And 

^^*       ^^  ^^^f  ^^^g  of  opinion  diat  thia  olijection  was  fatal, 
Caw-    made  the 

Role  absolute. 
Lawe$  in  support  of  the  rule.    Catuie  against  it» 


THORSS. 


j^^^^^^^   Weakley  on  the  Demise  of  Knight  and  Ann  hi« 
iwujM..  Wife  against  J.  Rugo. 

A.,  havliv  fl^^  ^^  ^^  ^  ^^  ejectment  for  leasehold  premises  in  Mil- 
J{J~^  ^^  verloA  before  Bfr.  J.  JBiOfer,  at  the  last  assizes  for  Si^ 
B.  Cft  IX,  seUhite^  aspedal case  vas reserved  for  theopinion  of  diis  Comt 
^^JSfi!^  If.  Oiceat  possessed  of  the  remainder  of  a  term  for  1000  years, 
guy  to  B.  havingthreedaughters  JB.Cbifeoll,  ilfarjf  Oipeii,and  .^^mOves, 
2S!^«^  by  will  dated  13th  of  Oclo6er,  1750,  after  giving  6s.  to  his  eldest 
2lSI!teufiX  ^%^^* A>^^  ^*  to  Marii^  gave  the  premises  in  question  ^  to 
«  bntif  dw  hisdaughter  Jmiybntif  she  should  happen  to  die  without  Aons; 
^Jto%  child  or  children  lawfully  begqtten,  then  he  willed  that  the  said 
^hud  "^  •*  premises  should  be  and  remain  to  his  daughter  Ifary,  and  after 
tiwn  «« to  her  to  such  child  or  children  as  she  should  happen  to  have  law- 
JmTto  ImT'  fully  begotten;**  and  he  appointed  his  daughter  .^lui  executrix 
child  or  and  residuary  legatee.  Jna  entered  s^r  the  death  of  her  &- 
A  hIdV'*  ther,  and  married  W.  Bugg  in  September,  1753,  by  whom  she 
d^^d'i^ber  ^^  ^'^^^^  chUdrco,  who  as  well  as  the  husband  died  in  Ann's 
lifetime  :^  lifetime.  Ann  afterwards  by  will  gave  the  whole  to  her  sister 
tMktbeabl  ^^Hf  (whois  sincedead)  for  life,  remainder  to  Ann  Kmgkt^  one 
•ointe  inte-  of  the  lessors  of  the  plaintiff,  ^d  who  was  a  daughter  of  Mary. 
term  and  The  question  reserved  was  whether  Ann,  the  daughter  of  W. 
queoti  Ouifin,  took  the  whole  interest  in  the  term :  if  she  did,  the  ver- 
that  die  diet  was  to  be  entered  for  the  plaintiff  for  the  whole :  if  not,  a 
powof  iT  verdict  was  to  be  entered  for  the  plaintiff  for  an  undivided 
Jy ''»"•  fourth  part,  Ann,  one  of  the  lessors  of  the  plaintiff,  being  in  th«jt 
6S9!]  *      '  case  entitled  to  a  fourth,  as  one  of  the  children  otMary. 

Dampier  for  the  plaintiff.  The  words  of  the  bequest  to  Am 
beingsufficienttopass  the  whole  interest  in  the  term,  it  is  iDcam- 
bent  on  the  defendant,  in  order  to  restrain  those  words,  to  shew 
that  the  precise  event  on  which  the  bequest  over  was  to  take 
effect,  has  happened.  It  is  given  to  Ann  generally,  but  if  she  die 

without 
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witbont  hmrinff  a  cbild  or  children,  4heii  it  is  g^ven  oyer  to    1797. 
Mary  and  to  her  children.  The  coostroction  which  the  defend- 


ant attempts  to  pot  on  these  words  is,  to  substitute  the  word  ^J^^^^ 
^  leairing^'  for  having^  and  then  to  imply  an  attention  iu  the  tea-  Euoo* 
tator  from  the  words  so  substituted  and  add  to  the  words  ^  hay* 
mg  a  child  or  children"  these  words  ^  lining  at  the  time  of 
Afin^8  death."  Before  so  forced  a  construction  can  howeyer  be 
put  on  the  words,  the  Court  ought  to  be  satisfied  fliat  such  waa 
the  intention  of  the  testator :  but  on  considering  the  situation  of 
his  family  and  the  whole  will,  the  contrary  appears  to  have  been 
his  intention.  Ann  seems  to  have  been  the  favoutite  daughterl 
this  estate  is  first  given  to  her,  she  being  then  unmarried,  and 
she  if  alMi  the  residuary  legatee.  Now  there  is  no  bequest  tfi 
AmCs  children,  though  there  is  to  Mmrjf$ ;  and  if  Awk?m  cliil« 
dren  bad  been  living  at  the  time  of  their  mother^s  deaA,  they 
could  not  have  taken  any  interest  but  by  the  bounty  of  their 
mother.  The  intention  therefore  of  the  testator  seems  to  bavo 
been  to  give  the  whole  interest  to  Jhm  to  enable  her  to  dispose 
of  it  for  die  benefit  of  her  childtten,  either  in  her  lifetime  or  by 
her  will.  And  unless  she  had  this  power,  if  she  had  had  a  child 
who  died  in  her  lifetfane  leaving  a  child,  such  grandchild  could 
not  have  taken  any  thing,  and  the  whole  would  have  gone  over 
tOiVory  and  her  children :  whereas  the  intention  seems  to  have 
beentopostpone.lfafy'tfamilyuntilafter.^aii't:  andthatitfarj^s 
fihoaM  not  take^  as  long  as  there  were  any  descendants  of  ilaii. 
The  words  ^chfld  or  children"  hereare  equivalent  tounue.  But 
even  if  the  whole  interest  did  not  pass  immediaiely  to  ^nn^  she 
took  it  absolutely  on  the  subsequent  birth  of  a  child;  when  she 
bad  achild  the  event  on  which  the  estate  was  given  over  became 
impossible;  for  the  only  event  on  which  it  was  given  over  was 
im'«  dying  without  ever  having  had  a  child.  In  Goodiar  v. 
dorke  (a)  Wyndham^  J.  mentioned  the  case  of  Brett  v.  Pt7<f- 
i%e;  ^  a  father  on  the  marriage  of  his  daughter  made  a  pro- 
viso that  if  his  daughter  died  without  issue  within  two  years, 
tbe  husband  should  repay  500/.  of  her  portion  ;  the  daughter 
bad  issue,  and  afterwards  she  and  her  issue  died  within  two 
years;  and  it  was  adjudged  that  the  husband  should  not  repay 
the  500/^  for  by  having  issue  the  condition  was  performedr 

Jekyll  for  the  defendants.    The  devise  over  to  Mary  took 
place  on  the  event  of  Ann  dying  without  any  children.    Such 

(«)  1  Mr.  108. 

appears 
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1797.    pears  to  huve  been  the  intention  of  the  testator,  and  such  k 
*""""'*"""  the  grammatical  conatruction  of  the  words  of  the  will.    In 
agiSS^  /Zeoil  V.  Smell  (a)  where  the  question  arose  on  the  constniction 
Rc;gg»     irf'the  words  ^  in  case  my  daughter  shall  die  leaving  no  heirs  o^ 
the  body.''   The  Lord  Chancellor  held  that  as  **  lemingi'*  was  a 
particle  of  the  present  tense  it  related  to  the  time  of  die  daugb^ 
ter's  death.    So  here  **  haying"  is  a  particle  of  the  present,  amf 
equally  relates  to  the  time  of  Ann^e  death.    In  Beamelerk  ?« 
Dormer  (ft)  where  the  words  were^  if  she  die  widioot  iasiie  lAei 
to  go  to  Lord  G.  Beauclerk.**   The  Lord  Chancellor  laid  mncb 
stress  on  the  word  then^  In  Parterv.  Bradley  (c)  the  devise  was 
to  A*  and  his  heirs,  and  if  he  die  leaving  no  issue  behind  him, 
then  over ;  and  Lord  Kenyan  said  **  if  indeed  only  the  first  words 
f  leaving  no  issue'  had  been  used,  they  according  to  the  opinioD 
of  Lord,Waccfe{/Ee/tf  in  JFarihv.  CTiapman  must  be  restrained  to 
leaoing  iseue  at  the  time  of  his  deaihJ*  In  Hughes  v.  Soger  (dj 
the  bequest  was  to  Paul  and  .^nti,  ^  and  upon  eitber  of  dieir 
dying  without  children  then  to  the  survivor,"  and  it  was  holden 
that  those  words  must  mean  ^  dying  leaving  children  at  the 
death  of  the  party."      So  in  Lampley  v.  Blmcer  (e)  where  the 
bequest  was  to  A*  and  B.  and  to  their  issue,  and  if  either  of 
them  happen  to  die  before  the  legacy  becomes  due  to  her,  aod 
leaoe  no  issue^  the  share  of  her  so  dying  shall  go  to  the  surnv(H', 
it  w^s  ruled  that  it  was  confined  to  **  leaving  no  issue  at  the 
time  of  their  death."     Gulliver  d.  Wykes  v.  Ashiy,  1  BLEtf. 
607.    It  does  not  appear  that  the  testator  intended  any  beoe^ 
fit  to  AwCs  children,  and  consequently  the  contemplation  of 
their  interest  can  have  no  weight  in  increasing  their  mother's 
estate;  they  are  not  even  mentioned  in  the  will;  and  to  con- 
strue the  word  having  to  mean  having  had  a  child  will  not  only 
be  to  determine  against  the  grammatical  construction  of  the 
word,  but  on  a  presumption  of  intention  in  the  testator  which 
the  words  of  the  will  do  nbt  warrant. 

Dampier  in  reply.  Thecases  cited,  in  which  the  word  ^lear- 
ing"was  used  ,are  not  applicable  to  the  present,  because  thatwoni 
necessarily  refers  to  the  time  of  the  death,  but  the  word  ^  hariugf 
does  not.  There  is  no  case  in  which  it  has  been  holden  that 
^  having  children"  ought  to  be  restrained  to  leaving  children  f 
and  here  the  intention  of  the  testator,  as  it  may  be  collected 


(«)  2  Mk.  647.  (h)  n.  308.  (c)  Jnte,  S  yoI.  148. 

(rf;  I  P,  Wmt.  634.         (e)  3  ^tt.  396. 
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from  other  parts  of  the  will,  is  against  such  a  detennination.  In     1 797. 

Parterr^Bradky  the  words  ^  behindhim"'  were  added  to  « lear- — 

iiigr.''  And  in  Hughe$  vJSayer  it  was  expressly  g^  ven  over  to  the     ^^* 
ntrvivor^  which  shewed  an  intention  in  the  testator  to  restrain    Ituoo, 
it  to  issue  living  at  the  deadi  of  the  person  who  first  died* 

Lord  Kbnyon,  Ch.  J.  Before  we  determine  this  case  we  mast 
ntisfjr  ourselves  as  well  as  we  can  of  the  testator's  intention.  Let 
us  look  atthe  general  plan  of  the  will,  and  see  what  construction 
iriil  best  effectuate  it.    His  intention  sedms  to  have  been  this, 
diat  the  progeny  of  ^Jiii  should  be  first  provided  for,  and»  diat 
Uling,  that  the  estate  should  then  go  over  to  his  daughter.^ ory 
and  her  diildren :  but  it  is  clear  that  he  did  not  know  the  exact 
Btesiung  of  legal  limitations*  According  to  the  defendant's  con* 
Btrnction  of  the  will,  when  Anm  died  without  leaving  children 
living  at  the  time  of  her  death,  the  estate  was  at  all  events  to  go 
overto^fory,  whatever  might  have  been  the  circumstances  of 
•Aift'iiamiiy  before;  and  then  if  Ann  had  had  a  child  who  died 
in  her  lifetutie  leaving  children,  those  great  grandchildren  of  the 
^c^i^ator,  the  giandchildren  of  that  daughter  for  whom  he  had  a 
predilection,  conld  not  have  taken  at  all ;  in  that  case  the  favour- 
ite daxighter  would  have  been  in  a  worse  situation  than  either  of 
the  otberdaaghteiB.  There  is  no  limitation  over  to  the  children 
^iAm,  and  if  siie  had  died  leaving  children,  there  is  nothing 
unpentive  on  ^nm  to  leave  the  estate  to  those  children,  but  she 
ought  have  left  it  to  whomsoever  she  pleased.    But  in  the  next 
limitation,  Ae  estate  is  given  to  Mary  and  to  her  children ;  and 
it  is  clear  that  if  the  prior  limitation  to  ^nm  had  been  out  of  the 
^f  I  the  instant  Mary  had  a  child  the  estate  would  have  vested 
inthatchild  without anyregard  to  such  childsurviving  his  mother 
^A^t  aad  in  the  event  of  such  child  dying  before  Mary,  Mary 
would  have  been  entitled  to  take  out  administration  to  him.    In 
thecaieof  aconditional  fee-simple  at  common  law,  the  parent  on 
the  birth  of  a  child  had  the  jus  alienandi ;  the  condition  was 
thereby  performed,  and  the  estate  was  alienable  prior  to  the  sta- 
tute de  donis.    In  this  case  we  determine  according  to  the  ge« 
i^eral  intention  of  the  testator,  which  was  that  the  family  of  Jnm 
sbould  be  first  provided  for,  and  that  the  children  of  Mary  should 
"^^  take  until  failure  of  Anm^t  children.    Perhaps  he  did  not 
toreseethis  particular  event :  but  we  must  not  on  that  account 
P^taconstruction  on  the  will  that  would  have  disappointed  the 
^tator  in  the  most  important  part  of  his  whole  scheme.  1  think 

VouVII.  Y  therefore 
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1797*   Aerefbre  thtft  I  hm  bound  to  put  timt  constraelion  on  die  will 
that  jthe  plaintiff  contends  for ;  which  is  also  the  fair  gramma* 


^SulT  ^^^  constniction,  from  the  meaning  of  the  word  ^  leaTingf*  it 
HvGd.    essentially  different  from  that  of  ^  having.'' 

AsHHURST,  J.  The  defendant's  is  a  forced  constrnction  of 
.  ihis  win.  Ann  was  die  favourite  daughter  of  the  teatetor: 
she  was  the  g^reat  object  of  his  bounty.  The  testator.fiist  pre 
this  estate  to  his  daughter  Ann^  without  adding  any  odier 
^ords  to  that  bequest;  then  he  proceeded  thus,  <*  hot  if  she 
shril  die  without  having  a  child,  ftc."  then  to  ilfory  aod  iier 
children  t  but  it  cannot  be  supposed  that  he  intended  to  gi? e  a 
less  estate  to  Jmi,  who  was  his  fiivourite  daughter,  than  to 
'Mary  who  was  not.  This  being  the  case  of  a  term,  a  bequest 
of  the  estate  to  Ann  cmrried  the  whole  interest,  and  tbatiras 
only  to  be  divested  by  a  subsequent  event  which  has  sot  bap* 
pened;  therefore  it  remained  to  her  absolutely. 

OaosE,  J.  The  construction  relied  on  bgr  tlm  plaintiff  aeema 
most  consistent  with  the  testator's  intention.  The  tetlator  had 
three  daughters,  the  youngest  of  whom  (il»s)  heselsctedaatha 
diiefobjeetof  his  bounty.  The  estate  waagivem  to  Jier,mtb9Bt 
saying  ^  ibr  her  1  Kb"  and  withoitt  giving  it  aftarwarAi  to  her 
children  :but  it  was  afterwards  given  tOblGsrysaMffoAcrdUUraf 
which  satisfies  me  that  Ann  was  to  have  thepowcr  of  diipoi- 
ing  of  it'  among  her  ebildrsn  if  riM  diosOt  for  he  intesdsd  that 
ilwiand  herchildren  should  haveal  least  as  nmebbeaeftfifOB 
tbisesteteasJIfaryimdhcrchildren;  andif  ifmiweritehiTethe 
power  of  disposing  of  the  estate  for  the  benefit  of  her  diildieDi 
she  must  take  the  whole  interest  in  ordo*  to  eiuiblelier  to  doao. 
Lawrence,  J.  Perhaps  the  general  intention  of  the  teataloc 
w;ill  be  best  consulted  by  this  determination*  AtthessaietiBe 
I  confess  it  struck  me  at  firat  that  thiswas  agift toiiM»«ul  i" 
case  she  left  any  children  that  she  aliould  hmve  the  power  of  dia* 
posing  of  it  absolutely,  the  testator  taking  it  fear  granted  Aatahe 
would  provide  for  those  diildren,butif  shelg/knoeUIdthesthat 
theestateshould  go  toilfory  and  her  children*  That  aa  the  gnm* 
n^tical  construction  of  the  will; «  having"  refers  to  the  tsne  of 
the  death ;  whereas  according  to  the  plaintiff's  aigumeat  diat 
word  must  be  read «« having  JUmL"  However  the4estetei>iB<^ 
tion  seems  to  have  been  first  to  provide  for  ilfsn't  feaiiiy»  <n^ 
ing  when  he  gave  the  estate  to  her  that  she  wonlddisiKMeof  it 
.property  among  them,  im  the  ovjsnt  of  4mV  hawg  chMrea 
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[  ttttgin  bave  Men'dWraMe  to  |nroTide  for'tiietii  daring  Ann's    1797. 

fetime,  bitft  flittf  otrjeet  #oald  hive  bfeen  defeated  if  Ann  bad  -^ — 

ad  no  power  W  dispose  of  tbe  tstttie  nntil  the  time  of  ber  death.  ^^^aSi*' 
;oDsideriD^  therefore  fbat  i<  was  tbe  t^tator^  intentioii  tbat  J^^oo. 
Inxsbould  take  fb^  whol^  intereathi  this  estate  if  sbe  had  cbil. 
ren,  though  theydid  not  e:list  at  the  titde  of  her  death,  i|i  order 
ifartbertlnt  ifiteirtion  the  best  constrticfion  thatwe  can  put  on 
be  will  is,  to  decide  that  this  estate  vested  absolutely  in  Ann  in 
lieeTenfbfhef  Kavitirg'a  iMd  ataiif;^tiiiie;  and  consequently 
hat  the  plalntiflTb  entMted  to  recover  for  tbe  whole. 

Postea  to  the  plaintiff. 


joodright  on  the  t>emise  of  Balch  against  Rich    Md^ 
and  GovETT.  j^ipmss* 

G^iEOnfEiNTf<*tUrty  aenwof  la^^  twenty  aeres  of  mea- 
^^  dow,  and  twenty  aereaofpuktur^  with  the  appurtenances,  of  ih^'L 
"tutein  Aepdritbes  of  Over  St&wey  and  JfetherStawe^j  in  tbe  JJ^J  «««*• 
^>^ty  ef  jSMierJel.  The  defendaiitspiedded  die  general  issue,  bound  It 
^  eii«aic)|  Mo  the  conimbil  cdnsent  r6te  as  tenants.    The  p^)^'!!^^^ 
»iKwiai«rMbeforeMr.JinCioe£ielfar,atram#i^  defendant 

Kct wai fend  tor  the  plahitiff,  suliject  to  the  opinion  of  this  trof^foi^ 
(^^Mmrthfefidiowingcaw.  TbelesKvoftfaeplaintiffpM^  ^^ 

tide  to  oetiafai  knids  in  the  pttrislies  mentioned  in  the  declara^  le^kt  to  ra. 
^«fe|eetnMI,  wUcb  lands  w'ere  called  amimm^s,  Dm9^  tb^hTb; 
^^9iland9ey'sBreaidh^€hiddl^sBreach,mdtheGareP^  bu"^"' 
vUtb  were  ihe  premises  in  qoestiofr.  The  dcffendonts  proved  in?o1th^^ 
4«t  they  wire  not,r  ilor  even  had  been  in  possession  of  any  part  iSrlnteli 
of  the  pfisiives  M  question.   The  onfy  point  reserved  at  the  tria)  ^on 


^  whetber  (he  defendants  after  entering  mto  the  conditional  ^aS^^elJ 
"^c6uld  be  permitted  to  pitove  that  they  neilther  were  or  had  ^^^^  * 
^  >>^  possession  c^the  premises,  which  the  pfointiiFby  the  coat^t^it 
^^^  had  entitled  himself  to.  If  such  proof  on  the  part  of  f  f^ld  p. 
"'^^Meardaiifis  wereadmiMH>Ie,  a'nonsuit  was'  to  be  entered;  ois.Adam§ 
'*J»«*the  verdict  was' to  stand.  IL'lfssi] 

^<iedforthele!teo^of  theplainiiff;^  The  lessor  of  tbe  plaintiff 
l^^'^'^ltt^d  generalfyas  he  bad  a  right  to  do,  an4  having  at 

^pioved  his  title  talands  answering^  the  general  diescrip-^ 
^  11^  the  declaration,  and  the  defendant  not  having  shewn  a 

^toanyoth^r  lands  Mswering  the  samedescription,  the  ques- 
Y2  tioa 
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1797*  lion  is  whether  the  latter  is  Bot  concluded  by  haying  entered 
-.  into  the  genera]  consent  rule  from  disputing  hispossesgionof  the 

mioat  1<^^  <^  described  and  prored  to  be  the  property  of  the  lessor. 
Two  preliminary  objections  were  made  when  this  case  first  came 
before  the  Court  (a).  Firsty  that  die  lessor  of  the  plaintiff 
could  not  avail  himself  of  any  judgment  in  this  case  in  his  fa- 
vour. Answer — ^that  though  a  term  for  which  an  ejectment  k 
brought  be  expired  before  judgment,  so  that  the  plaint^  cut- 
not  have  the  benefit  of  his  judgment  to  recover  the  tenn,  yet 
he^nay  enter  it  for  die  damages  and  costs.  And  he  cit^  pre- 
cedents of  such  judgments  in  Book  of  Judgments^  1  vol.  ^?.  2. 
vol.  118.  Oilbert\(b)  Law  and  Practice  ofEjeetmmH^  907. 
[and  this  was  assented  to  by  the  Court]*  Nor  is  it  necessirji 
even  if  the  judgment  were  entered  to  recover  the  term  as  well  as 
the  damages  and  costs,  that  the  plaintifi*  should  maintain  his 
whole  judgment;  for  upon  error  brought  it  may  be  affirmed  ia 
part  and  reversed  in  part.  Secondly,  that  as  the  lessor  of  the 
plaintiff  must  in  the  outset  of  the  proceedings  have  procured  aa 
affidavit  of  service  of  the  declaration  on  the  tenant  in  posfOAoay 
without  which  he  could  not  have  proceeded  in  the  action,  he 
is  estopped  from  contending  that  it  is  immaterfail  whether  the 
defendant  were  or  were  not  in  possession*  Answer — The  rale 
requiring  such  an  affidavit  is  only  for  die  purpose  of  enablii^  the 
lessor  to  enter  up  his  judgment  against  die  casual  ejects :  but 
it  does  not  apply  when  the  tenant  or  any  other  claiming  tide 
for  him  comes  in  and  defends  his  possession,  and  therevqpon  es- 
ters into  the  consent  rule ;  and  this  question  arises  npbo  die 
operation  and  effect  of  such  consent  rule  as  evidence  at  die 
trial  between  the  litigating  pardes,  and  not  upon  the  questioD 
of  regularity  in  the  previous  proceedings.  Other  evidence  too 
of  possession  would  be  admissible  at  the  trial,  which  certably 
would  not  be  sufficient  to  warrant  a  judgment  against  die  ca- 
sual ejector;  ex.  gr.  the  acknowledgment  of  the  part  to  the 
consent  rule  that  he  was  in  possession  of  the  premises  for  which 
the  plaintiff  went ;  and  yet  that  would  not  be  sufficient  to  sup- 
port a  judgment  against  the. casual  ejector;  because  it  would 
let  in  all  that  fraud  and  collusion  which  the  rule  requirii^ 
the  affidavit  of  service  was  intended  to  prevent.     Besides, 

(a)  This  wat  ia  the  Uut  tenn,  when  the  itatemeot  of  the  caae  wif  oitecd  to  kt 
•mended* 

(»)  Note  I  this  book  which  ii  entitled  **  The  Law  and  Pnurtiie  of  EjectncBts** 
li  ascribed  to  JLord  Chief  Barooaj/^r,  Wd.  FniM^ioMumUnittiCtLmrfEiea' 

then 
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iiere  is  ii#  more  reason  why  the  affidavit  of  semce  should  oon-    1797. 
:lode  the  party  in  this  case,  than  the  affidavit  to  hold  to  bail 


loes  the  plaintiff  in  bailable  actions ;  yet  it  never  was  consider-     ^^ 


m1  that  a  plaintiff  in  the  latter  case  was  bound  to  prove  hisde*  ^aimi 
nand  np  lo  the  full  extent  of  the  sum  which  he  had  before  ^^^ 
mom  to  be  due,  or  that  he  was  estopped  from  proving  any 
nore  doe  to  him  from  the  defendant  So  in  Parry  v.  Dawnon^ 
a)  the  plaintiff  having  held  the  defendant  to  bail  for  goods 
(old  and  delivered,  was  held  to  be  no  objection  against  suing 
lim  in  trover  for  the  same  goods.  Suppose  in  this  case  a  wrong 
lerson  has  been  served  with  acopy  of  the  declaration  by  mistake, 
t>at  the  real  tenant  had  come  in  and  defended,  the  affidavit  of 
lervice  would  not  be  held  to  conclude  the  lessor  of  the  plaintiff 
Rrom  proving  the  defendant  in  possession:  and  if  not,  there  is  no 
norereason  whyheshouldbeestopped  by  it  from  insisting  on  the 
»peraticMi  of  the  consent  rule  to  preclude  the  necessity  of  that 
proof*  Then  as  to  the  principal  question ;  the  defendant  who  has 
entered  into  the  consent  rule,  is  estopped  from  disputing  atthe 
trial  his  possession  of  the  premises  for  which  the  ejectment  is 
brought,  in  a  case  rircumstanced  like  the  present.  This  will 
gippear  from  the  nature  of  the  proceedings,  the  practice  and  the 
latest  aotfaorities.  The  whole  proceeding  is  founded  in  fictiom 
Fhe  declaration  against  the  casual  ejector  is  in  very  generalterms. 
The  notice  from  the  casual  ejector  states  that  he  is  informed  that 
the  person  on  whom  the  service  is  made  is  either  tupoMewtoii  or 
tUnuu  Hile  to  the  premises ;  the  latter  of  which  descriptions  has 
been  added  in  modem  times,  and  was  intended  to  apply  to  the 
case  of  landlords.  This  gives  the  party  mterested  notice  to 
come  in  and  defend  his  title,  otherwise  he  will  be  turned  out  of 
possession.  If  no  person  appear  to  defend,  then  judgment  fol- 
lows against  the  casual  ejector.  If  any  come  in  and  defend,  he 
mxist  enter  into  a  consent  rule  to  confess  lease,  entry  and  ousten 
4e  effect  and  substance  of  which  is,  that  the  lessor  has  made 
a  lease  to  the  plaintiff  of  the  premises  which  he  seeks  to  reco- 
ver, that  he  entered  into  possession  of  thesame,  and  tliat  die  de- 
fendant ejected  him ;  and  upon  this  condition  alone  the  de- 
fendant is  admitted  to  defend;  and  he  thereby  also  stipulates 
to  insist  upon  the  title  only.  Having  therefore  by  the  consent 
nile,  agreed  to  admit  these  fiicts  as  the  condition  of  his  being 
let  in  to  defend,  he  cannot  be  permitted  at  the  trial  to  retract 
his  consent  to  any  part.    In  this  respect  the  consent  rule 


.^7^7,    of  the  court  of  C.JB,m4^sHafy  di«|efr(ir9»|i  tlHt  WlW^^^I^ 

Awe  the  confessipp  of  ^ )^a(|^  ^ntiy  giijf  piiiter  ff  ^y  '^flf » 

^ah^  «  are  ia  tifipouemm^f^  ^^wrfwirorkw  tefMAMi^rmf pef 
*«9ons  claiming t»y»pr4iR4p|:lHi|^ilie/'  8i|t|$ffa|||oi<it^IVNW 
of  a  defendant  in  tUa  co^  to  ayaj|  (lifl^^lf  pf  ^  ^Ofm^  pfeci- 
sionif  he  i^iinkafit  |  f^jrty.tfcp  rirfeofrtffi  (D«tftof  rn».  IbCw. 
2  Reg.  1.  where  tl|^  ^0^i^t  Jiy  thf  v)l|p  nf  Wirt  »ljaH  co»- 
fess  leaae»entryand  pa^pr^fdf  po  niujcb  ^f  <ite  pr^pliae»  inMiede 
claration  nientio|i^d^^e  ip  th9{ipfi«es§mi^f  tbe«ilM4t4sQ<ia«t, 
prin  bis  under  tena|it«,l||9,frf|«rii«y«b«i|  iMjv^tpihepkiHK^s 
attorney,  a  note  in  IrMting  pf  thf  tpwHWRtls^  ^ng  in  Jiis  or 
their  po^essjon*  W^.f^Tf  rtW^W  W^  ^y^»l  4rf<W#n^t»  it «Hie«9 
that  there  are  thr^^  ]^ay^  «f  ^^rtHff  IPtP  $)P^  cpn^eiit  f|rie.  I. 
They  may  all  join  tp  ^efe^/l  ^1 1^^  pnsRf^  gfi^nMl J>  2.  T*«jr 
may  respectively  defenfl  fp^  <^  tfie  |y^fWfg^  l^9M  g^MfHj; 
and  there  each  enters intoj^erfilp  tq  ^^v4  for  i|l 4b0 preppies 
in  bis  own  possessioj)*  not  di^i^guiii^g  ijjip  <>pfi  ^qp  «h^  ^di^ 
by  name,  a  Eacji  vm  ^^^v4  Wft?i»Hy  fi>T  ^f*l«i  f  bctW 
^jnaine;andaUthe8?Teftutrpa4iffi?iFflWi»^  l.h 

the  ^t  case  tl^cy  jpintly  994^j[t!|I^  J?  ^^^  ffft  ^  #?  p»^ 
mis^  answering  t^e  gep^flJi  <lf«criB«3iP»  *P  tfep  ^Mliistioi  to 
which  the  plaintiff  can  p^ov^  tit(ip.  Tl^ft  jm]p  ^^CftUfi  W  ^  I& 
Car.doesnotapply  tp  thi«^W^iWJ»ace;  «9¥lipr4M»lil9iW«l|« 
i^  Gilbert's  EjecimenU  \6,  wlucb  n^i^y  p^ffi  t^  l>9^«gw«tdHf 
cpnstniction  at  fircf,  %  \^|^en  ^ph  ^fg^s^  fior  tl«  pewi^ 
in  l(is  respective  occupation  ge^ieral^y,  ^[^  tb^  ^i^  i^lsi^ 
pf  the  thing,the  plaintiff  must  prove  tbe  rpi^eqUye  pMWssipt  «f 
each*  3.  In  the  tl^ird  instance  there  ipufiil  bp  |ipw  '\nhw9W' 
8prved,and  distinct  recor<k;  mi^de:  for  persops  ^bo  d^fc^trf  dtf- 
tinctly  for  different  prc^isesycanno^  be  oq^ipeUod  to  join  tmther 
in  their  dpfence  on  the  same  r^cprd*  [Pe^  QurUm  Ibat  as- 
not  be  necessary,  for  tbe  consent  rulpp  though  pq  pa^  <rf  tie 
record,  will  shew  for  what  each  defend^.}  (tso  appe^m  ficsutke 
books.  InMedlicot r.Bruesier  andanotlte^(^)^w)iei^OQthe<ie- 
fendants serving  (heir  defence  by  enuring  uitp  the  consent  rale 
to  confessfor  distinct  tenement^in  their  Kspectiyepoaseasio&ytk 
Court  ordered  the  plaintiff  to  deliver  several  ded^ratioQ^  ibi 
if  either  had  a  good  defence  he  might  not  be  concUide4  apoo 
tbe  question  of  costs.    T!he  Court  therefore  must  have  coo- 

sidered 


iH  THB  TBOLrr-mYmu  Yeab  ov  GEORGE  IIL  SSI 

Mered  dwl  if dw/periuttod  die  leMir  of  tb#  plaintUTto  declare     1797. 
peneiallyy  the  defendante  ndgbl  have  been  competled  to  defend 


brmorethanwiaiDtbeirreBj^ecliTepfiNMeflaions.  Bntitappean     ^^^ 


moHT 


rooi  thecase  of  Oddger.  PtmMH  (a)  Aal  wliere  the  lenor  of  y«M 
be  plaintiff  had  ioMarted  a  small  parcel  of  land  not  in  dispute 
D  his  dedaiatioBt  in  order  to  asTO  die  coats,  and  the  defendant 
nd  ijiadTertendy  entered  into  the  rate  to  cmfess  generally,  the 
!^iirt  afterwards  gare  him  leave  to  amend  the  eonsent  rule; 
rhich  would  have  beoi  nnnecessary  if  they  had  not  considered 
hat  he  would  be  conclnded  by  it  so  long  as  if  remained.  The 
principal  caoerelied  on  bythedefendanti8SbifrAv.ilfafm(fr):  hot 
hat  is  distingnishable  from  the  present ;  for  there  the  defendant 
iDtered  into  a  rule  to  defend  im  hmdhrdf  which  is  in  the  same 
brm  as  the  common  mle  in  C  J9.;  and  there  it  was  held  ne« 
lessary  for  the  plaintiff  to  proTO  the  defendant  in  possession^ 
because,  as  the  Court  said,  fAemi^  is  lAollAe/aaifleril  skallde^ 
^endfor  theftemues  enhf  whereof  kis  temmit  are  in  poisemon^ 
i  is  true  that  the  resolution  of  the  Courtii  laid  down  in  more 
reneral  tenns  iw  BuUet^t  Ni.  Pr.  110.,  bfit  the  case  referred  to 
loes  not  wanraatit  to  that  extent.  And  thesame  book  refers  to 
\  subae^aent  case  ctDoe4Je$se  v.  Baeehtts,  M.  80  6eo.2  K.B. 
it  tfaesiltiags;  where  it  was  holden  « if  there  be  but  one  de- 
endant  as  tenant  in  possession,  Oe  plaintiff  need  not  prove 
lim  in  posMssion,  because  if  he  be  not,  why  did  he  enter  ipto 
bemle.'*  Now  there  can  be  no  difference  in  principle  whether 
here  be  one  or  more  defendants  who  enter  into  the  consent  rule 
generally.  Beside  which,  the  case  iii  Smith  v.  Mmn  was  over- 
uled  by  Butter^  J.  at  Bodmin  Sum.  Assizes  1791,  in  a  case  of 
Doe  d.  Horrellv.  Datee  ;  where  he  held  that  if  th^  tenant  defend, 
i  is  not  necessaiy  to  prove  him  in  possession,though  in  the  case  of 
iefaiMlforcldefendingit  would  be  necessary  to  prove  that  histe* 
lantwasinpossession.  Furtber,thejMractice which  hasprevailed 
leemato  be  warranted  by  advertingto  the  manner  of  pleading  in 
respaas,  in  the  place  of  which  the  remedy  by  ejectment  has  got 
nto  use.  Now  if  the  plaintiffin  trespass  declare  for  breaking  and 
mtering  his  close  in  D*  and  the  defendant  plead  that  the  Io» 
!us  in  quo  is  six  acres  of  lai|din  D.  which  are  his  freehold,  and 
be  plaintiff  reply  diat  diey  are  his  freehold  and  not  the  free* 
lold  of  the  defendant,  if  each  have  six  acres  respectively  in 
D.,  the  defendant  cannot  give  in  evidence  that  he  did  the 
irespaas  in  his  own  land ;  but  by  his  plea  it  shall  be  intended 
(m)  1tBm.Jkr.  164, 185,  moAS  Mtb.  5S1.     (h)  1  WOt.  990. 
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1797.    that  he  meatit  thesis  acresof  the  plaintiff;  becauteaiitil  he  gives 
a  name  to  the  place  where  die  trespsBS  was  done,  Ae  phmtiff 


^i  w  ^^^  ^^  nowassign.  Djf.  28.  b.pL  147.  The  oooaenl  rale  which 
^aintt  bas  been  introdficed  in  ejectnent,  anawera  all  the  pnrpoees  of 
^'  the  defetldant's  plea  in  treepass.  If  he  consent  generallytitiMBt 
be  taken  to  be  an  admission  that  he  is  in  possession  of  the  same 
land^  for  which  the  plaintiff  declares  by  his  g^eneral  descriptioiu 
If  he  have  any  other  lands  answering  the  same  genersl  deserip- 
^  lion  as  in  the  declaration,  then  he  ought  to  enter  hh  consent  spe- 
cially in  the  margin  of  the  rale  |  otherwise  he  most  be  takes  to 
mean  the  same  premises.  But  whateverinconveniencesmigfateiH 
suefromthe  construction  ofthe  consent  rule  contended  for  i^  the 
plaintiff,  they  are  effectually  done  away  by  the  modem  practice 
which  prevails.  For  if  the  plaintiff  declare  generally,  sod  tbe 
defendant  have  any  doubt  what  lands  the  plaintiff  means  to  pro- 
ceed for,  he  may  call  upon  him  by  a  judged  order  to  specify  them. 
And  on  the  other  hand,  the  plaintiff  may  call  on  the  defen^t 
to  specify  for  what  he  defends  when  that  is  not  ascertained  by 
the  consent  rule;  and  he  cited  two  cases  (a)  in  oonfimmtion  of 
that  practice.  Whereas  the  inconvenience  ofthe  rule  now  cod« 
tended  for  by  the  defendant  is  manifest ;  for  the  plaintiff  is  de- 1 
luded  into  the  belief  that  the  defendant  is  in  possession  of  those 
premise^  for  which  the  action  is  brought  by  hisenteringintotlie 

(a)  Dob  d,  Wbbb  and  Apother  ▼.If  ul|»— mectmeot  for  fhlrty  mcnt  rf  Ju*** 
the  pBrish  of  BraekwooA  in  the  county  of  Hertford.  The  landlord  of  the  tonft  is 
possettion  took  out  a  mmnioos  for  a  particular  of  the  picmbet  for  wftkh  the  cfect- 
ment  was  brought,  and  then  the  premises  were  described  by  tbe  names  of  (he  ckso 
and  tbe  qoantlties  they  contained  s  the  landlord  then  appeared  for  thlrtf  ana 
ofland&c.  being  copyhold,  held  of  tbe  manor  of  JEteg*«  WuUau  TheMyVl"^- 
tion  in  the  canse  was.  Whether  the  premises  were  copyhold  orfjttMd^  ^  ^ 
tbey  were  copyhold,  the  plaiqttff  bad  no  claim  i  so  that  tbe  dssef  ibni;  of  the  pr«* 
mises  ai  copyhold  in  the  appearance  was  a  trick.  The  Insor  of  tbe  pltntif  (1m 
terTed  the  defendant's  attorney  with  a  notice  for  what  tbe  ejectment  was  hro^t 
and  that  he  meant  to  iosut  at  the  trial,  that  tbe  premiaei  neter  wcie  cofy-bshi, 
and  took  out  a  summons  calling  on  the  defendant  to  partirulariae  thepiesBbefor 
^hlch  he  appeared  i  an  order  was  opposed  i  but  Mr.  Justice  Groes  tbosf^htthr  ap* 
pearance  ubfair,  and  made  tbe  order. 

Dob  d.  Sapmd'brs  e.  Tbe  Duke  of  NswcASfLB.— Fjectmeot  for  tbe  oiser  if 
Basford^  ten  meuuages,  ten  cottages,  one  thousand  aertt  of  land,  &c« }  theddn^ 
ant  obtained  a  verdict  at  the  Summer  Assizes  1794,  for  tbe  maaQr.  The  phifltjf 
proved  himself  in  possession  of  tbe  cottages  to  the  number  of  eight,  which  tki^ 
fendant  did  not  claim.  In  Mkktekmat  tenq  tha  plaintiff  obtained  a  rule  fiirt  set 
trial;  upon  which  tbe  defendant,  who  hai)  defended  generally,  and  wasadnie^ 
that  be  shonld  thereby  be  lialile  for  the  whole  costs,  applied  to  a  jadgeat  chutkn 
Tot  an  order  upon  the  plaintiff  to  specify  the  pf  rticulafs  for  w|iicb  bi|  dcclaittwi 
was  served ;  and  accordingly  in  FebruaxyS8^  1795,  Mr.  Justice  GnMf  Da^asoc- 
^er  that  the  pUinUff  should  roecify  tbe  particulan  within  four  days,  and  thst  (lie 
defendant  within  four  days  after  tbat»  should  specify  the  particulan  for  wbicbte 
f^pfen^rt '       ■  .    .  .  T 

rob 
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rule  to  defend :  which  is  iii^;alory  if  he  really  were  not  in  pos-     1797. 
aesnon  or  claimed  title.  Then  if  the  lessor  of  the  plaintiff  is  not  *"-'--"" 
bound  to  prove  the  defendant  in  possession}  it  mnst  be  either     gH^ 
becaoM  the  defendant  has  admitted  it,  or  because  it  forms  no    9^ 
part  of  the  matter  to  be  tried,  which  is  the  title ;  in  either  case 
il  will  follow  that  the  defendant  should  not  be  allowed  to  dis* 
pate  his  possession. 

^ewboltf  catUrdf  was  stopped  by  the  Court 
LordKBHTOii,Cb.Jf  This  hascertainly been yemtaqnestio; 
when  I  went  the  circuitas  counsel,  the  case  in  BuUef^i^TLPrLf 
jn  which  it  was  said  ^  If  there  be  but  one  defendantas  tenant  in 
possession,  the  plaintiff  need  not  proye  him  in  possession,"  was  . 
supposed  to  be  law;  and  when  a  case  afterwards  came  on  before 
me  on  the  Home  Circuit  I  ruled  accordingly,  not  thinking  it 
necessary  tpprovethe  defendant  in  possession.  Butlwasneyer 
called  on  to  consider  the  question  accurately  till  now;  and  when 
we  consider  the  reason  of  the  thing,  it  seems  wonderful  that  any 
question  could  seriously  haye  arisen  upon  this  sul^jeet,  On  tho 
trial  of  an  ejectment  two  parties  come  to  litigate  the  title  to  an 
estate,  the  person  claiming,  and  the  person  who  is  supposed  to 
withhold  improperly,thepossession;butassoon  as  ittnms  out  that 
the  latter  is  notinpossepsion,  itseems  to  me  that  the  cause  is  ill 
constituted  between  those  two  persons.    The  proceedings  in 
ejectment  were  instituted  in  order  to  try  who  ip  entitled  to  tho 
possession  of  an  estate  on  title:  when  tbc  declaration  i»deliyered 
the  lessor  of  the  plaintiff  claims  in  general  terms  so  many  acrss 
of  land,  so  many  messuages,  &c  which  communicates  but  lit- 
tle intelligence  to  the  person  seryed  with  the  dedanUion.    If 
the  latter  happen  to  be  in  possessioujofany  land  falling  within 
the  description  in  the  declaration,  he  must  defend  in  order  to 
preserye  his  own  right;  ihen  it  would  be  unjust  that  a  yerdict 
should  be  found  against  him  though  be  can  proye  a  title  to  eyery 
Hereof  land  in  the  parish  of  which  he  was  oyer  in  possesion ;  and 
yet  this  is  the  consequence  of  the  plaintiff's  aigument    Two 
rides  haye  been  made  by  the  two  Courts,  differing  indeed  in 
words,  and,  as  the  plaintiff  now  contends,  differing  also  in  sub- 
stance.  IntheCommon  Pleas  the  defendant  enters  into  the  con** 
peat  nde  as  toall  the  landstn  AwjiofseMton;  then  on  that  rule  it  is 
aecessary  for  the  plaintiff  to  proye  the  defendant  in  possession  of 
the  land  that  he  claims.    But  it  is  said  that  the  meaning  of  the 
pdeisf^Caurt  is  different:  I  shoold  be  ejUremely  sorry  to  find 

that 


miMi. 
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I7B7;    dbalin  afctftiottaprooeeding^i  mstitiiled  for  tli«  more  i 

-  ingfofjatticeidiflei^Dtralesweroloobtahimdied]^^ 

If  we  were  bound  to  decide  \n  this  ci*e  in  favour  of  the  pluDtiff, 

It  wmrid  be  necessary  to  alter  Ae  rale  of  ow  court  immediaielr. 

This  point  however  came  under  the  coniideration  of  the  Coortio 

4he  case  reported  in  Wiban^  where  it  was  bolden  that  the  pkntflT 

must  prove  the  defendant  in  possession;  andl  think  that  that  one 

was  properly  decided.    Then  it  was  ul^d  that  two  oases  bare 

been  since  determined  at  Nisi  Prius  the  other  way:  bat  they  vere 

only  decisions  at  Nisi  Prins,  where  perhaps  the  snbjeet  was  oot 

ao  well  coiwideredy  and  they  cannot  outweigh  the  authority  of 

the  case  in  Wilmm.  Therefore  on  the  Convenience  and  reason  of 

the  thiaf  ,  and  considering  the  question  in  every  point  of  riew, 

I  am  of  opinion  that  the  plaintiflTmust  prove  the  defendant  in 

possession  of  that  which  he  seeks  to  take  fiom  him,  and  diat  tbe 

contrary  practice  that  has  obtained  is  wrong. 

AsHHURST,  J.  This  is  a  point  of  stich  daily  occmreBce  A^  it 
eughttobefinaliy  setded)  and  nothing  can  be  morededrirethaB 
the  case  in  WUgem^  where  it  was  determined  that  die  plaintif 
must  prove  the  defendant  in  possession  of  thelandtowhtckk 
elaims  titlew  If  the  defendant  have  any  land  in  the  paririk  neo- 
tionedin  the  declaration  in  ejectment^  he  may  suppose  wbea 
he  is  served  with  the  ejectment  that  the  plaintMr  iiMen<b  to 
proceed  for  that;  and  if  It  turn  out  that  Ae  plafntiffsoes  fir 
other  kmdb  it  is  hard  thai  he  should  be  tmsweraMe  for  the  m(s 
ef  the  ejectment  when  he  is  not  in  fault 

Onoss,  J.  Theqnestion  inthis  case  is  whether  we  are  not  to 
undeffsland  the  rule  of  this  conrt  to  h^  sebstanfiaHy  Ac  eametf 
thatmadetntheCOmmon Pleas, thoagh Aey dflfor in word^  K 
is  admitted*  that  according  to  the  rule  of  Ae  Common  Pleas  (k 
pkuntiffis  bound  to  prove  the  defendant  in  possSession :  iSm  i 
wenid  be  extraerdlnarythet  in  afictitrous  jnroccedingyinventedfer 
the  purpose  ef  trying  titles,  thereshonld  be  diflbrent  rules  in  t&e 
diflferent  eourts*  Bat  I  think  that  the  rules  of  both  die  conrfe 
arein swlmianoe  the  same;  andtheralemfltdetn  1*663 satii6e8 me 
thai  that  rule  was  the  rule  of  this  court  formerly;  by  that  mle  Ae 
dMendant  confesses  lease,  entry,  and  ouster  of  such  premees  as 
are  in  bis  possession :  and  when  I  went  the  Western  Circuit  the 
praelioewas  for  the  plaintiff  to  prove  the  diefendant  in  posseasioo 
of  the  premises  Aat  he  claims.  Nor  is  there  any  hardship  in  re- 
quiring proof  of  that  which  die  plaintiff  k  supposed  to  bare 

already 


filOU 
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Ire^ldy  nmon;  for  begimun  tlmlliftlMflaervvd  die  dbdaradon     1799: 
a  t^  jtepMt  ef  <i»e  iwfquJJBef  w  pojiowioa,    I  iheidtonitUiilB 
1^^  tfi9  mewiiif  of  Ibe  mien  in  boA  ib^  oooiti  b  tbewM^ 
oil  lii0detiaioii  jp  Wikm  ibrti^NDne  m  Ant  #pw]Oiu 

I^wi^asOEy J*  kifl^bjirbly  Mtftf^iaal Ibal die  practice  m 
loth  tbe  oomrto  •&  tbts  mi^jaet  nbcHdd  be  the  sanie.  The  rale 
f  this  court  ii  isdeed  ineoevniteljr  diMrn ;  the  defendant  con* 
MMO  ]eii0e>  entry,  «nd  ouater,  without  eaying  of  whet,  nmt 
hat  Jenveejt  open  to  qs  to  |iQt  the  mme  conatmction  on  oar 
vi^  M  on  thot  in  the  Gonunon  Pfeae,  The  dedantion  in 
tfectnont  deacribes  nedung  with  certainty ;  the  defendant  im 
saUednpontodafend  genendly  2  he  knowing  that  he  haaaonM 
iremis^a  apaworing  to  that  general  deaeription,  defendannd  en« 
fera  into  the  comnaon  caoaentmle,  but  at  the  trial  he  ia  turned 
loand  and  ia  told  that  the  plaintiff  aeeka  to  recorer  aomediing 
not  in  hia  poeaeasiop,  and  yet  aeomding  to  the  ^nintiira  afg»i 
tnent  heiitopBy  ^oQBtaof  the  ejectment:  but  that  iaaurdy 
act  conais'tent  wiA  joatioe*  Then  thia  caae  waa  compared  to 
the  caae  of  libenun  tenementum ;  but  aa  far  aa  that  appliea»  it 
is  againat  the  plaintiff;  for  notwithstanding  the  case  in  JDyer^ 
Eu:cOTdingtothe  modem  ppacficey  if  tbe  defendant  plead  liberum 
tenementum,  the  plaintiff  ia  driren  to  a  new  assignment;  in 
vhioh  he  nuastsp^cify  the  done,  oAerwin  if  the  defendant 
prove  hia  ti^  to  any  land  faHjng  withm  the  general  deserq»tiott 
mentianndindiedechttntionithiaafloient;  therefore  by  amdogy 
to  die  caae  in  treapass^  dio  venttctougtetobefcr  die  defendant. 

Per  {hiriam,  Ju%ment  of  nonMlt 


T 


BotTLBs  a^ahtst  Fuller.  am«» 

•i;«i«aa< 

lH)S  was  an  i^^tion  i^gwmt  the  defendant  sberiffof  Am^     - 

sea^  for  a  false  return  to  a  writ  of  fieri  fadas^  Tbe  firstconnt:  will  not 

staled  tbat  die  defendant  had  levied  31£,  &c.  but  that  he  had  ^^'^ 

Ulaelj  returned  nulla  bond ;  in  die  second  count  it  was  alleged  pay  niooey 

that  die  aberiff  did  not  l^ry  on  die  gaoda  of  the  party  agninat  ^  ^^i^ttoa 

whom  the  writ  isaued,  though  he  might  hnTO  kried^  but  falaely  ^jSTriirfo!! 

returned  nulla  bona.  fkiieretoni 

A  rule  having  been  obt^ed  on  a  tomfif  iMf  calling  on  the  [s  t!r!4T. 

plaint^  to  ahew  cause  why  the  proceedingsshould  not  be  stay- 1^  ^  ^* 

cd  on  paying  ^IL  and  the.  costa* 

IToo* 
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Ji797«        Wood  now  $hewed  cause.  This  application  is  wliolly  onfo^J 

*-'^— *-"  cedented  and  without  foundation ;  it  is  an  attempt  to  try  die! 

^JP^   cause  on  affidavits  in  a  case  where  the  damages  are  nnceitain. 

Fvujim.  But  even  if  the  Court  were  inclined  to  interfere  at  all,  this  is  not 

Ihe  mode  in  which  the  defendant  should  have  applied:  the  ap« 

plication  should  have  been  to  pay  money  into  court. 

ParAryConfrd,  admitted  that  the  nde  could  not  be  supportedia 
its  present  form,  but  desired  that  it  might  be  corrected,  and  diat 
the  defendant  should  have  leaveto  pay2l/.  into  court,  so  as  |p  let 
the  plaintiff  proceed  at  his  p^ril.  And  he  observed  thatsudi  as 
application  was  not  more  uiu*easonab1e  than  a  motion  to  psj 
money  into  court  in  trover  for  articles  of  a  specific  value,  which 
had  in  several  instances  been  made  with  success.    But, 

The  Court  said  that  even  if  the  application  had  been  only  to 
^j  money  into  court,  it  would  be  extending  the  rule  farAer 
than  it  had  ever  yet  been  carried  ;  and  they 

Discharged  the  rale  (a). 
(«)  Tid.  PteliDnniiV  ▼•  2VMf ,  Aft,  5S. 


/i^k  Pater  against  Croomb. 

TiM  99ih  WJTUGHES  obtained  a  ruleon  aformer  day,GaUing  on  % 
Botaboli-  -^-^  j9/&nthesealerofthewrits,toshew cause  why  he  should 
Stte  uTw  ^^^  ^^^'^  to  A®  plaintifl^  10«.  which  he  had  taken  for  seslii^  t 
•ffico,  and  writ  of  inquiry  on  the  29th  of  ilfajf,  and  which  he  had  daimed 
qaratiTiio  ^  *^  extraordinary  fee,  besides  the  usual  fee  of  7dl,  oa  tbe 
officer  cma  ground  that  it  was  a  holiday.  The  application  to  the  defendaofi 
traordhmry  ^  seal  the  writ  was  within  the  regfular  office  hours,  between 
^|«^b».  eleven  and  one  o'clock.  And  this  motion  was  founded  on  tb 
•otiiaiday*  case  of  Sparrow  v.  Cooper^  2  BL  Rep*  1314  (a)  where  itwu 
Isaf""^    aaid  that  the  only  allowed  holidays  are  Candtemas^  The  Ah 

eeniionf  and  Sl  John  the  Baptist. 
Mingay^  who  now  shewed  cause  against  the  rule,  produced 

an  affidavit  to  shew  that  it  had  for  many  years  been  cnstomaiy 

to  keep  this  as  a  holiday  in  this  office.    But 
The  Court  vrere  of  opinion,  on  the  authority  of  the  csaen- 

ferred  to,  that  the  extraordinary  fee  ought  not  to  have  been 

taken ;  and  therefore  they  made  the 

Rule  absolate. 

(a)  See  also  Figgmty.  ffiUUf^SU  Rep*  HSS. 
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17»7. 

BAprcuELOR  against  Ellis.  rttim 

0^ ARROWshewed  catlse  againstamle  for  gtaying the  pro«  The  de* 
L^^oeedings  pending  a  writ  of  error ;  and  objected  to  tbe  de.  SJtSgiBii 
mdant^s  right  to  prosecute  rach  mie,  he  haybg  changed  hk  •^^^^  ■»•< 
ttomey  upon  bringing  tbe  writ  of  error,  without  a  judge's  jwige*s 
rderfor  that  purpose  (a).  ^^^11^ 

Marryai,  in  support  of  the  rule,  said  that  it  was  not  necessary  attoiwy 
»  obtain  a  judge's  order  in  this  case,  because  a  writ  of  error  S^wil?' 
ras  tbe  -commencenient  of  a  new  action,  the  writ  being  return-  ^^smr* 
bie  in  a  diflerent  court ;  in  the  same  manner  as  a  scire  iaciaa 
0  revive  a  fimner  judgment  has  been  holden  to  be  a  new  ao« 
ion  in  a  vmetj  of  cases.    And 

The  Camrt,  being  of  opinion  that  there  was  no  irregularity  in 
his  respect,  and  it  not  appearing  that  the  writ  of  error  had  been 
wrought  for  dday,  made 

T  e  rule  absolute* 

(«)  raLnendeoreoart,jridk.ie54. 


T 


LuMLET  qui  tam  against  Firz.      ^  /mmSL 

HIS  was  a  qui  tam  action  for  a  penalty  of  600/.  but  it  ^J^J^ 
did  not  appear  on  any  of  the  affidavits  for  what  offence  t^^ppw 
or  on  what  act  of  parliament  it  was  brought    Tbe  hill  of  Jlficf*  added  tod 
dle$ex  was  returnable  on  Friday  next  after  the  Morrow  of  the  ^^^||^ 
Holy  Trinity,  and  the  notice  at  the  bottom  of  tbe  writ  was  to  wberechs  * 
appear  at  the  return  of  the  writ,  being  the  .16th  of  July,  in-  ^  ^pc  Jmu 
stead  of  June;  on  account  of  this  mistake  a  rule  was  obtained  ^^^^ 
calling  on  the  plaintiff  to  shew  cause  why  the  bill  of  SUddteiex  the  caMe«r 
tbottld  not  be  set  aside  for  irregularity.  ^^^ 

Barrow^  who  nowshewed  cause,  relied  on  the  case  of  WilHt  soMra 
T.  Lewis  (a),  where  it  was  said  <<  resolved  by  the  Court  that  ^  ^ 
there  is  no  occasion  to  put  the  notice  to  appear  at  the  bottom  of  ^^ 
the  process,  according  to  the  statute  of  Geo*  2.,  tAwftetH^a&oM  i*'> 

lor 

ilforryal  iosnpportof  the  rule.  The  case  in  Wihon  cannot  be 
•iipported.  By  stiart.  12  Geo.  1.  c.  29.  s.  1.  it  isenacted  that  where 
the  caase  of  action  does  not  amount  to  lOA  the  defendant  shall 
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nSfTm    not  be  arreftled,  but  shall  be  served  with  a  copy  of  the  ftwmi 

'  the  second  section  directs  an  affidavit  of  the  debt  to  be  maik 

^y?y  where  the  cause  of  action  amoants  to  10/.,  and  an  indonemeot 

Fits,    of  the  sum  sworn  to  be  made  on  the  back  on  the  writ  o^  pm> 

cess ;  adding,  **  but  if  any  writ  or  process  shall  issue  forthe 

sun  of  10/«  or  upwards,  rad  no  affidavit  and  indoriemeiit  be 

nmde  as  aferesaidi  the  platntiff  shall  not  arrest  die  defeadiBii 

but  shall  proceed  in  like  manner  as.  is  by  this  aot  directed  is 

^  where  the  cause  of  action  does  not  amount  to  the  son  of 


lOL"  !Andthestat.5&6e.2.c37.enactsthatthepioce8B,iL6 
shall  be  in.  (be  £ii0f/itA  languajfe }  and  sect  4.  directs  that  ifoi 
•very  copy  of  such  process  to  be  served,  &c.  shall  be  writteB  as 
BnglUh  notice  to  appear,  ke.  Then  no  affldavil  to  holdtobail 
having  been  made  in  this  case,  it  was  necessary  to  addtketo- 
ticeai  the  bottom  ef  the  writ*  Bat  even  if  it  were  not  neces- 
i^ory  togive  any  English  notice  because  the  cause  of  adioii 
amounts  to  10/.,  the  plaintiff  undertook  to  give  notice  in  Ail 
case,  vdA  misled  Ae  defendant  by  a  wrong  notice ;  so  that  &t 
all  events  this  case  is  distinguishable  from  that  in  WUson. 

Lord  Kenton,  Ch.  J.  The  concluding  sentence  id  the  se- 
cond section  of  the  statute  iS  Geo.  !•  c.  29.  makes  this  point 
extremely  d^ar;  it  seys«  that  if  any  wnt  shaft  issue  for  die sm 
of  10/.  and  there  be  noaffidavit  to  hold  to  bail,  tke pUAUjfAiB 
proteedin  lik^maimettm  iUhfihii  wiidkteied  im  ca»esM*enik 
eoMie  e/'acHan  d^^  n&i  ml^6uwi  to  lOL  FtdbMf  (hat  clane 
was  net  adverted  to  ^ben  the  6aMef  in  Iftlio*  #aes  decided. 

Per  CWHam,  Sole  akolnte. 

/^Trnt  "^  *  '"  '^'  "  ^  *    Lees  against  SfttitH. 

A  conipiaiy  FIIHIS  was  an  actioa  of  covenant  The  dedsrtitiop  ^ 
owiS^neo.  ^  thatbyceit^nariiolesofagreementdaledthell^ofi/>n'* 
gace  to  in-  17^,  between  the  defendant  and  oerhm  other  peflM>iistheieiB 
"h^^  namedand  described  asseveral  owners  and-part-^WDeisofekips 
eoyenanted  »o<*^«»*^*'*^^^^h^rperspns,owneworpartH9wnBrscrfd»i!»'^° 
Meoeraiigt  should  then,  or  at  any  time  thereafter,  be  admitted  and  becooK 
>i^!iy.  to  piktiesloihes«ld  artielesy&it^of  lh0fir5tpaft,andlhepl8iBtf^ 

caie  of  loss  in  proportion  to  tbeir  icipectiVe  Bhare^  bnt  Is  due  of  tlw  iovlvency  tf»^  ^^ 
the  mcmbenall  the  oth«ii  were  to  be  respoittible  |  ruled  that  thit  contract  wif  void  l>7  *^ 
ftat.  6.  Geo.  1.  c.  IS.  i.  18.    [4  Camp.  166.] 


ni  THB  THiRTY-ftBvsNTtt  YfiAR  OP  OBORGE  in.  989 

ittties  Id  those  (Nresents  for  dieBMelretMMral/y^^^  1797. 

among'  other  things)  covenanted  with  the  plttntiiTthat  ibef  ' 

roaldeevemlly  engaj;e4uid  bind  themtelvee  fortheasMnineeof  J^]^ 
Jiips  and  parts  of  shipo  belonging  to  the  sereral  and  respeetire  bmits. 
•aitiea  of  the  fint  part,  along  with  his  or  their  own  several  and 
Bspectifre  parts  of  any  ships  from  the  1st  otjmme  then  next»  for 
irenty-ooe  yean,  sabjeet  to  certain  conditions  and  reguIation% 
cc;  that  in  case  of  a  total  loss  ofanysnehshiptbeseyeraf  part- 
ies to  the  said  articles  of  agreement  of  the  ^t  part  ieverallg 
orenanted  to  pay  his  or  their  pmportionaUe  part  or  share  of 
he  sum  of  lOOOiL  to  the  persott  who  shoidd  have  entered  and 
named  aoch  ship.  It  then  stated  that  TF»  Weahnubf  who  wat 
iterested  in  a  ship  called  The  Weakmds  to  the  valne  of  1200&$ 
became  a  party  to  and  sealed,  Sec  the  artides  of  agreement^ 
ad  eotersd  die  said  ship^  for  insnranee ;  that  that  ship  was  on 
be  lot  of  Jane,  17S5^  taken  asprize;and  that  the  defendant^ 
kongfa  requested,  refused  to  pay  to  Wealand$  his  proportiona« 
le  port  of  the  said  sum  of  1000/^  to  wit  100/^  according  to 
he  meaniag  and  effect  of  the  said  agreement. 

The  ddimdaat  craved  oyer  of  the  articles,  in  which  it  wa^ 
tated  &at  the  several  parties  had  agreed  to  beccmie  a  company 
rrsocietylbr  the  assurance  of  ships,  &c.  under  certain  regiN 
iti«ifl,  fce*;  one  of  which  was  as  follows ;  that  in  case  any 
leorfyer  of  the  company  should  become  insolvent  or  unable  to 
»ay  a  proportionable  part  of  any  loss  that  might  happen^ 
be  proportionable  part  or  share  of  such  insolvent  member, 
kool  d  be  made  by  the  other  members  of  the  company ;  and  all 
twts,  chaiges,  and  expences  which  might  be  occasioned  by  reas- 
on of  any  aelion  brooght  or  defended  by  order  of  the  eomanit-i 
ee  should  be  borne  and  paid  equally  by  the  respective  mem** 
lersof  the  company/*  The  defendant  then  pleaded  that  after 
tbe  8tat»,6  Creo.  1.  c.  18.  ^  for  better  securing  certain  powers 
lod  privileges  intended  to  be  granted  by  his  majesty  by  two 
harteta  fin-  assurance  of  ships  and  merchandizes  at  sea,  fltc.^  hfo 
aid  Tate  msyesty  on  the  22d  of  June  in  thai  year,  inoorperatod* 
he  two  companies,  The  Royal  Exchange  Assurance  Company 
ind  Hie jLeadon  Amuraace  Company;  that  afterwards  the  said 
irticles  of  agreement  in  the  declaration  mentioned*  were  mada 
md  executedt^  the  defendant,  and  that  when  the  same  were 
o  mador  the  said  corporation  were  continuing ;  by  reasoa 
thereof  the  said'  articles  are  void  in  law. 

To  this  plea  there  wai  a  genend  demurrer* 

Dicktm. 
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1797*        DickinB  in  support  of  the  demurrer.    This  qaestidii  depends 

^^     Withe  meaning  of  thestat  6 Geo.  1  c.l8.#-  12(a),  andtbe 

mgtOHd    articles  of  agreement  set  forth  in  the  pleadings.   The  objectrf 

Sana*    ifae  Legislature  in  passing  that  statute  was  to  confer  oertain  pri* 

▼ileges  on  the  two  great  companies  therein  mentioned,  and  to 

preyent  any  competition  between  them  and  any  other  cod- 

panies  orsocieties  engaged  in  Bjoint  scheme:  but  it  expresslypn)- 

vides  that  any  private  persons  may  underwrite  as  folly  and  bsse- 

ficially  as  if  the  act  had  never  been  made.    NAw  in  this  case  the 

individual  members  (^  the  company  specifically  engage  only  to 

answer  for  themselves  Beveraliy  and  not  jointly ;  and  therefore 

^  thk  does  not  come  within  the  prohibitory  part  of  the  adf  iHiidi 

ia  confined  to  a  joint  capital,  embarked  on  a  joint  responsibility. 

This  case  is  distinguishable  from  thoseof  iSW//toaii  v.  Grenei{h)t 

and  Mkchell  v.  Cockbum  (c) ;  the  first  was  decided  to  be  a  case 

within  the  statute  on  the  ground  that  though  there  wasnogeaeni 

partnerahip  there  was  a  partnership  in  the  particular  transactioD 

and  a  joint  responsibility.    And  in  the  other  case  it  waaa  joiot, 

though  a  secret,  undertaking  between  A.  and  J?.,  sad  as  the 

^     capital  of  each  was  responsible  for  the  whole,  the  Court  sud  it 

came  within  the  mischief  of  the  act  of  parliament.    Bat  thoie 

cases  cannot  apply  to  the  present,  where  the  parties  have  cofe- 

natited  in  express  terms  that  they  will  only .seoera%  pay  apm* 

portionable  part  of  the  loss.    And  there '  is  a  subsequent  casei 

Hwrrwm  v.  Millar  (<I),  on  the  authority  of  which  this  case  osy 

be 

fa)  TheittaU6Geo.l.  c  18.ff.1.  enablathekiug  temntcharteittothetw* 
bodies  then  aboat  to  be  incorporated ;  and  fccU  18.  prohibits  aoy  other  ci?"^ 
tlonsiflMiriiig  ihips,  Ac.  and  enacu  that  all  tacb  contracts  of  aMiwice  ikaDK 
ipso  facto  Toid ;  proYlding  that  any  priTate  or  particular  person  or  penostB^J 
nnderwrite,  &c.  as  folly  and  beneficially  as  if  the  act  had  never  beeo  osdrt'f^^ 
the  saflM  be  not  upon  the  account  or  risk  of  a  corporation,  or  upon  theaccMD^'^ 
risk  of  perBons  acting  in  a  society  or  partnership  for  tfaRt  purpose." 

(»i  Sittims  after  B.  89  Geo,  S.  Park't  Jntur.  8.  (c)  %ff.BLSif^  979. 

(d)  Sittings  after  M,  1T96,  coram  Lord  JToiyoR,  Ch.  J«  at  GnihIhaU » wUcb  «ts 
thus  stated  at  the  bar— It  was  an  action  on  two  policies  of  insoiaace  ^^^^^ 
the  ^nh  and  EKsabeih  (torn  DmtUie  to  Limdon.  The  plaintiff  and  the  dcfcsflg 
were  members  of  •'  The  Whitby  Association,**  consisting  of  a  mwibcr  of  pf^ 
owners  of  ships,  each  of  whom,  In  proportion  to  his  shipping,  psid  a  certsisM" 
which  formed  the  stock  of  the  society.  The  policies  weie  signed  hyaUt^f^ 
bers.  All  Insured  for  each  other  according  to  the  respective  values  of  tkeirvi^ 
nod  when  any  loss  happened,  the  treanirer  paid  it  out  of  the  joint  stodL  Tie  »| 
fendant's  share  was  l4(.  Each  individual  was  only  liable  for  the  wb  ^rf'T 
dertaken.  Enkim  for  the  defendant  ol^ected  that  the  policies  were  void  iBUr; 
but  Lord  JCsnym  over-ruled  the  olgection.  His  Lordship  sild,  •*  thii  dM  '^ 
fringe  on  the  act  of  parliament,  as  the  members  of  thb  asBociation  have  mI/ '^ 
written  in  their  individual  chamcten;  but  they  cannot  ^a^"^^^^ 
thenuelvcs  and  partnen.    If  aU  of  them  were  liable  up  to  the  extetf^ 
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be  dcleminednif^voiir  of  th«  plaintiff.   If  theMiiclesetoiit    1797. 
in  this  plea  be  relied  on  by  tke  defettdant  to  sbev  that  this  is  a 


joint  and^takin§f»  it  woold  be  sufllcient  to  answer  Aat  this  ac«    t^tOiui 
tion  is  not  feanded  on  that  clause;  and  a  deed  may  be  good  in    ^'^"'^ 
part  and  bad  in  part,  TVwidMl- 6a:  11  Co. 28a.    Sothatifthat 
clause  be  Ql^^al  as  being  against  the  policy  of  the  statoterit  be-* 
ing  a  separate  and  independent  clause,  may  be  rejected. 
Chambre^cMirdf  was  stopped  by  the  Court 
Lord  KsHTON,  Ch.  J.    It  is  said  that  if  this  case  depended 
entirdy  on  the  parts  of  tfaedeed  set  forth  in  the  declaration,  the 
plaintiff  would  have  been  entitled  to  judgment ;  but  we  cannot 
possibly  getrid  of  the  other  part  of  thedeed  disclosed  in  theplea 
whidi  forms  an  essentialingredient  in  the  contract  on  which  tt^e 
actioo  is  brought    This  is  not  like  the  case  of  independent  co- 
Tenants,  where  one  may  be  struck  out ;  for  this  is  of  the  very 
easenee  of  the  contract.  The  meamng  of  the  Legjalatorein  pas- 
sing the  act  alluded  to  was  that,  as  the  two  great  Insurance 
Companies  were  to  have  a  monopoly  up  to  a  certain  extent,  in 
eonsidefatien  rf  certain  snms  of  money  paid  by  thdih  to  the 
public^  there  should  be  no  competition  between  them  and  any 
odicr  pnblie  body;  but  that  privnte  isfdi  vidoals  might  still  con« 
timie  to  iaMoro  on  their  own  account   The  cafte  of  Hdrrimm  v. 
MU/ar  seems  to  ham  been  properly  decided ;  there  each  person 
undertook  ibr  Uasself  only  according  to  the  yahie  of  his  own 
share :  but  here  in  case  of  the  insolvency  of  any  one  of  the 
mewhen  all  theothera  are  liable  to  make  good  his  share  of  the 
loss.  This  is  adding  the  credit  of  the  rest  of  the  members  of  the 
society,  which  is  every  thing  that  the  aet  of  parliament  intend** 
ed  to  prevent,  namely  that  in  no  event  should  the  joint  credit 
^  any  company  be  alleged  in  a  contract  of  insurance.  There- 
fore I  am  of  opinion  that  the  plaintiff  cannot  recover. 

AsmraasT,  J.  In  order  to  induce  the  two  great  companies 
to  pay  certain  «mis  to  the  public,  it  was  thought  proper  to  con- 
fer particular  privileges  on  them,  oneof  which  was  that  no  other 
company  or  body  of  men  should  be  permitted  to  insure  in  op- 
position to  them.  Then  the  only  question  is  whether  by  one  of 
the  articles  of  partnership  this  company  does  not  fell  within  the 

their  wkole  iloclc.  it  would  be  lUcgah  At  preieDC  the  mrtDben  of  thii  avoclatlon 
only  itaod  as  lodiYidaal  underwriters  for  small  suins/'  And  the  cause  was  at  last 
r^CRod,  to  iiifif ic  whether  the  nooey  paid  into  covrt  was  sufflcieot  to  cover  the 
loss. 

Yoi-Vn.  Z  prohibitory 
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1797.     prohibitory  part  of  tbis  act  of  parliament ;  I  think  it  doei,  b^ 
'  '      cause  in  one  event  they  are  jointly  responsible. 

4r«^         Grose,  J.  The  twelfth  section  in  this  statute  points  ont  those 
Smith,    who  may  and  those  who  may  not  insure  ;  and  I  think  that  this 
society  clearly  comes  within  the  latter  description. 

Lawrbnce,  J.  By  the  article  set  out  on  the  oyer  of  the 
deed,  it  appears  that  a  joint  credit  is  given  in  one  event ;  and 
whenever  that  is  the  case,  it  falls  within  the  prohibitory  part 
6f  the  statute. 

Judgment  for  the  defendant 


ja^ziS.^  Venables  and  Elizabeth  his  Wife  ag^aiiMfR.  Mor- 
ris and  Edmtards. 

The  LoRo  Chancellor  sent  the  following  Case  for  the  Opinion 
of  the  Judges  of  this  Court 

^0  °^  'Ei  Y  indenture  dated  I5th  jSugnsi,  1767,  and  made  between 
JLV  S^  JUarris  and  Hannah  his  wife  of  the  one  part,  and  K» 
Lloyd  and  jR.  Edwards  of  the  other  part,  after  reciting  arti- 
cles  of  agreement  made  prior  to  and  in  contemplation  of  the 
marriage  then  lately  had  between  S.  Morris  and  H.  his  wife,  of 
certain  lands  and  hereditaments,  the  estate  and  inheritance  of 
the  wife,  and  that  it  was  agreed  that  in  pursuance  of  the  arti- 
cles a  settlement  should  be  made  of  the  said  hereditaments  tod 
premises  after  the  death  of  the  wife*s  mother  in  reversion,  as 
therein  mentioned,  it  was  witnessed  that  in  pursuance  of  the  ar- 
ticles and  agreement,  S.  Morris  covenanted  with  Um/d  and 
Edwards^  their  heirs  and  assigns,  that  he  (S.M.J  and  hisirife, 
would  at  or  before  the*  end  of  the  next  great  Sessions  for  the 
county  of  Montgomery^  acknowledge  a  fine  sur  conusance  de 
droit  come  ceo,  &c.  to  Lioyd  and  Edxcards  and  their  heiis 
of  the  several  undivided  parts  of  lands  therein  mentioned  (being 
the  lands  in  question):  and  it  was  thereby  agreed  that  the  fine 
should  enure  to  the  use  of  S.  Morris  for  life  without  impeadn 
ment  of  waste,  remainder  to  the  use  of  said  Lloyd  and  Ed- 
ttards  and  their  heirs  for  the  life  ofS.  Morris  in  trust  t08opp<»rt 
contingent  remainders,  remainder  to  the  use  ofBannah  Morrii 
for  life  without  impeachment  of  waste,  remainder  to  the  use  of 
Lloyd  ^nd  Edwards  and  their  heirs  generally  in  fee  in  trust  to 

sapport 
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sapport  the  continj^ent  uses  and  estates  thereof  thereinafler  li-    1797. 
mited  from  being  defeated  or  destroyed,  and  for  that  purpose  to 


make  entries  and  bring  actions  as  occasion  should  require,  but  ^'"^*^f'* 
nerertfaeless to permitlTaJiffaAand  herassigns  to  recei vetherents,  Monniii. 
&c.;  and  after  the  several  deceases  of  &  Morria  and  his  wife  to 
tbe  use  of  the  first  and  other  sons  of  the  marriage  severally  and 
successively  in  tail,  remainder  to  the  use  of  the  first  and  other 
daughters  successively  in  tail,  remainder  to  tbe  use  of  the  said 
JSiommAand  the  heirs  of  her  body  lawfully  issuing;  and  for  de- 
fauhof  such  issue  to  the  use  of  such  person  or  persons  and  tu  and 
for  such  uses,  estates,  intents  and  purposes  as  Hannah  should  at 
any  time  thereafter  notwithstanding  her  coverture  byany  deed  or 
deeds  or  by  will  duly  executed,  limit  or  appoint:  and  in  default 
ofKuch  limitation  or  appointment,  to  the  use  of  the  right  heirs 
^iHanndk  for  ever.  A  fine  was  accordingly  levied  by  5.  JIf or- 
njraDdhis  wife*  Hannah  Morris  by  a  deed-poll  bearing  date 
^Septemher^  1767,  properly  executed,recitingthe  indenture  of 
tliel5th  August^  1767,and  the  fine  so  levied,and  that  she  wasde- 
sirons  to  limit  the  reversion  of  the  said  hereditaments  and  pre- 
mises  in  default  of  any  issue  of  her  body,  did  by  virtue  of  tbe 
said  power  vested  in  her,  limit  and  appoint  all  and  singular  the 
said  premises  in  default  of  any  issue  of  her  body  begotten 
or  to  be  begotten,  (subject  nevertheless  as  k  therein  beCbre 
inentiooed)  to  the  use  of  such  person  or  persons  and  to  and  for 
sQch  uses,  intents,  and  "purposes  as  she  should  at  any  time  there- 
after by  her  last  will  in  writing,  duly  executed,  direct,  limit,  and 
appoint;  and  for  want  of  such  direction,  &c.,  to  the  use  of  tl^e 
right  heirs  of  S.  Morris  for  even  Hannah  Morris  died  in  JW 
temper,  1770,  without  leaving  any  child  or  issue,  and  without 
baving  made  any  will  or  other  appointment,  save  as  before 
mentioned,  and  leaving  the  flainiiffJElizttbeth  Venables  her  sis- 
ter and  heir  at  law.  S.  Morris  died  in  Februarj/f  1793,  intestate, 
leaving  the  defendant  R.  Morris  his  brother  and  heir  nt  law. 

Tbe  questions  submitted  to  this  Court  were;  1st,  Whether 
upon  the  death  of  &  Morris^  R.  Morris  became  entitled  to  any 
anil  what  interest  in  the  premises  in  question  ?  2d,  Whether 
upon  tbe  death  of  ^S^.  Morris^  Elizabeth  Venables  became  en- 
titled to  any  and  what  interest  in  the  premises  in  question  f 

Barrow  for  the  plaintiff  contended  that  the  pMntikElizabeth 
Venables  as  the  heir  at  law  o( Hannah  Morris  was  entitled ;  and 
that  tbe  appointment  executed  by  the  latter  under  the  power  re- 
served to  her  as  invalid.    First,  the  limitation  to  the  heirs  of 

Z2  S.  Morris 
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1 797.     SJHorrU  uuder  the  deed  of  appointment,  unQOoimected  wiAkk 
'^     - —  estate  for  life  under  the  eettlement  of  ^a(5n»f,1767,aBd  dieaob- 
^TgaSHu^  sequent  fine,  ia  •*  on  default  of  any  issue  of  the  body  of  JETcoiiidl 
Moawfc   Morris^  beg^otten  or  to  be  begotten  ;**  which  tends  to  aperpetui- 
ty^aud  is  therefore  too  remote;  being  in  effect  to  give  a  vest- 
ed interest  after  an  indefinite  failure  of  issue.    Sitam  v.  Ika- 
kiny  Dam.  Prac*  1728,  cited  in  Jcnei  ▼.  McrgoMf  7  Bra.  P.  C 
162.    Lady  Lamefhanrngk  ▼.  Fox^  Cos.  Tetmp.  TalboU  9G2,  4 
Bro.  P.  C.  96.  S.  C.  Mofn-r.Parker^  4  Mod.  916.  IhLMlaifm. 
37.    Goodman  y.  Ooodright^  2  Bnrr^  873.  and  note  to  Hoe  r. 
Pcnnereau,  Dough  60a  8d  edit.  1  Blae.  Rep.  18B.  S.C.  Gooi^ 
rigkiY.  CImmft,  SaUuHOS.  I  Li.Bag.  3.  md  AJlod.2S6S. 
C.  (a) ;  which  three  last-mentioned  cases  also  shew  that  die  es- 
tate of  &  Morris  cannot  be  enlarged  by  the  subsequent  limita- 
tion to  his  henrs  against  the  express  words  of  the  party  limit- 
ing  the  same.    Secondly,  the  limitation  to  the  hetn  of  S.  Mot- 
ri$  after  fiiilure  of  17.  .^orrw'«  issue,  unconnected  with  the  estite 
before  granted  to  him  by  the  former  deed,  is  void,  there  being  bo 
precedent  estate  tosupport  it  [Lord  Kenyom  mentioneddie  cue 
otHarrit  y.  Same$f  4  Burr.  2157.  where  this  sort  of  qnestioi 
was  much  considered ;  and  where  it  was  holdenthat  a  devise  to 
the  heirs  of  a  man^s  body  might  take  eflfect  as  an  ezecutmy  de- 
rise,  and  the  freehold  in  the  mean  time  descended  to  the  heir  at 
law.3  Admitting  that  the  same  limitation  which  would  oper^  u 
an  executoryde  vise  in  a  will  roayin  general  take  effect  as  aspriig^ 
ing  use  in  the  construction  of  a  deed,  still  it  must  depend  on  ^ 
preceding  estates^rreated :  and  aseparate  grant  of  an  estate  to  i 
man^s  Aetro  in  his  lifetime  cannot  take  effect,  according  to  tke 
rule  nemo  est  heeres  riventis.  At  any  rate  such  a  limitation  after 
an  indefinite  failure  of  issue  (b)  would  be  too  remote  toopeis^e 
cither  as  an  executory  devise  or  as  a  springing  use.    Tbirdlj, 
the  limitation  to  S.  Morris  by  the  settlement,  and  the  limi* 
tation  to  his  heirs  by  the  appointment,  cannot  unite,  aceord- 
ingto  the  rule  in  Shelk^M  case,  1  Co.  9a  b.  104.  a.  106.  i. 
1st,  Because  they  are  in  separate  instruments.  MooTY.Parbx 
A  Mod.  9X6.    lLd.jRa3r.37.    Doev.FomnereaH^Dougl&HH^ 
Habergham  Y.Vineeui^  b  Term  Rep.  S2.    2dly,  Because  tbe 
limitation  to  the  heirs  was  to  take  effect,  if  at  all,  by  way  of 
springing  use, and  notasaremainderafterthedetetminationofa 


(a)  Vid.  UmbetgAmm  ▼•  Ftecoil,  miU^  ft  vol.  99. 
(A&  Vid.  J9m  v.  rmlUnau^  Dvugk  M)6. 


precedent 
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|»i^ecedent  estate :  Ll&yd  y.  Carew,  Pnc.  in  Ckm.  72.  Show^  C.    1797. 

P.  137.    1  Feam^s  Cant.  Rewu  415.  416.  Sdly,  Because  the 

rule  in  Skelle^$  cas^  is  contrary  to  the  intent,  and  being  foand-  ^IJ^UJ** 
ed  merely  on  the  system  of  feudal  tenures  is  applicable  to  those  MoaAS*. 
cases  only  in  which  an  inheritable  quality  is  to  be  communi* 
cated  to  the  estate  for  life  first  given,  when  the  disposing  party 
does  in  one  and  the  same  transaction  look  to  the  ancestor  as  the 
stock  from  whence  the  heirs  are  to  proceed.  4thly,  Because 
the  estate  to  S.  Morris  for  life  was  a  legal  estate,  and  the  ap» 
pointment  to  his  heirs  conveyed  only  an  equitable  estate,  inas- 
much as  the  intervening  limitation  to  trustees  and  their  heirs 
after  the  life  estate  toHanHok  Morris^  is  a  subsisting  estate  in 
fee  in  those  trustees;  and  therefore  all  the  subsequent  uses  are 
uses  upon  us^,  and  trusts  not  executed  by  the  statute.  And  it 
is  settled  that  the  rule  in  SheUeifs  case  does  not  extend  to  unite 
estates  of  diflferent  qualities,  as  in  this  case  an  equitable  limita- 
tion to  the  heirs  with  a  legal  estate  for  life  in  the  ancestor.  Lady 
JtnusY.  Lord  Say  ^ Seal^iBro.  P.  C  34a8  Fiji.  Abr.2BSL 
Tippin  V.  Cosin,  1  Ld.  jRaym.  83. 

Bemftm,  for  the  defendants,  contended  that  on  the  death  of  A 
Marrisibe  defendant,  ILflferrit  whowasliisbeir  at  law,became 
entitledtothepremises  in  fee  under  theappointmentofAJIforru 
either  by  descent,  if  according  to  the  rule  in  SheUejfs  case,  the 
estate  limited  under  the  execution  of  the  power  to  the  heirs  of 
&  Morrig^covMi  unite  with,and  enlarge  the  precedent  estate  for 
life  which  he  took  by  the  settlement,  or  by  purchase,  if  no  sach 
union  could  take  place,  considering  the  words  «heirs  of  & 
JBorris/*  as  a  designation  of  the  person  who  was  to  take  after 
dl  the  preceding  estates  were  expended.  The  two  first  ob- 
jections depend  on  the  third ;  for  if  the  limitation  under  the 
power  of  appointment  can  unite  with  the  antecedent  estates 
carved  out  of  the  inheritance  by  the  deed  of  Jir5rtr«n767,and  the 
subsequent  fine,  the  two  first  objections  will  fall  to  the  ground 
together  with  the  third.  Now  it  is  a  general  rule  that  an  ap- 
pointment in  pursuance  of  a  power  created  by  a  former  deed, 
when  executed,  is  to  be  taken  as  if  it  were  inserted  in  the  ori- 
ginal deed,  and  is  supplementary  to  it.  Sir  Edward  Clere's 
<^»6  Co.  lS4a)i  in  which  case  the  appointment  of  the  ul- 
timate remainder  to  the  heirs  of  S.  Morris  by  the  deed-poll 
of  tbe  2d  September  YI&l^  must  have  the  same  construction 

(«)  Yid.  RMnam  ▼.  ii«r«lMifl>,«i<e,STol.S41.BDd  Do€^.WkiUhtud^%  Sum.TlQ. 

as 


346  CASES  m  TRINITY  TERM 

1797.    ^s  if  the  limitation  had  been  inserted  in  the  antecedent  deed  ^ 
and  then  according  to  Sheliey*$  case  this  would  operate  to  an 


V*"*"^**  estate  in  fees  to  S.  MorriSf  from  whom  the  defendant  RJCorrif 
Jiio»iii».   would  then  claim  by  descent.    But  then  it  was  olijected  diat  the 
limitation  to  the  heirs,  being  in  default  of  issue  of  H.  Morris  in- 
defihitely,  is  too  remote  to  take  effect.    But  that  has  do  foun- 
dation; for  it  appears  that  estates  tail  were  before  limited 
successively  to  all  the  issue  both  sons  and  daughters  of  if. 
Morris^  and  therefore  the  ultimate  remainder  could  nerervest 
in  possession  so  long  as  any  of  her  descendants  were  living.  The 
words  therefore  ^in  default  of  any  issue  of  her  body*' are  tau- 
tologous  and  superfluous,  and  mean  no  more  than  wbat  wts 
before  expressly  declared ;  and  the  limitations  will  in  substance 
stand  thus;  an  estate  for  life  is  given  to  the  husbnnd,  remain- 
der to  the  wife  for  life,  remainder  to  the  first  and  other  <;ons 
successively  in  tail,  remainder  iu  like  manner  to  their  daogb- 
ten:,  remainder  to  the  wife  in  tail,  remainder  to  the  heirs  of 
the  husband ;  which  amounts  to  no  more  than  the  commoa 
ease  of  a  remainder  over  after  an  estate-tail.  The  distinction  was 
expressly  taken  in  Badger  v.  Lloyd^  I  Ld.  Ray.  523,  1  Salk. 
282.  S«  C.  where  the  Court  agreed,  that  if  a  man  seised  in  fee 
devise  lands,  to  A.AtJ.  S.  a  Hranger  die  without  issue,  this  ii 
too  remote  to  take  effect ;  because  by  these  means  the  estate 
may  be  tied  up  for  a  longer  period  than  the  law  allows;  for  fo  I 
long  as  /.  S.  bad  issue,  the  estate  would  be  unalienable:  bata^ 
cording  to  the  same  case,  if  a  man  seised  of  a  reversion  after  ao 
^tate  tail,  devise  the  lands  to  another  after  failure  of  issue  of  tbf 
tenant  in  tail,  it  is  an  immediate  devise *of  the  reveision  expec- 
tant on  the  determination  of  the  eslale-tail,  and  therefore  good: 
for  therp  the  same  reason  does  not  hold.     It  must  be  ad- 
mitted that  a^  common  law,  a  si-nple  grant  to  the  heirs  ofafer- 
son  living  is  void ;  but  such  limitation  may  under  circumstancesi 
be  good,  either  as  an  executory  devise,  or  as  a  springing  use. 
Pere  the  remainder  was  not  created  by  the  deed  of  oppointmeof. 
but  existed  before  under  the  settlement :  and  the  deed  of  ap- 
pointment only  disignated  the  person  who  was  to  take  after  tbe 
failure  of  all  the  preceding  e/states,  and  consequently  after  tk 
death  of  ^S*.  Morris^  af  which  time  it  must  be  certain  wbo  v»« 
bis  heir.    In  Cro.  Car.  102,  a  remainder  to  the  survivor  of  tvo 
persons  was  holden  good,  though  during  their  joint  live?,  if 
C^ould  not  be  ascertame(l  w|iich  of  them  would  take.  If  therefore 
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Ae  rule  in  Shelters  case  apply  to  thig,  R.  MifrrU  will  take  by     1797. 
descent;  if  not,  lie  will  take  as  a  purchaser  under  the  descrip- 


tion of  Aetr  of  &  Mwvu  after  his  death.    But  then  it  i^  object-  ^^^^^^ 

ed  that  this  being  an  equitable  repainder,  it  cannot  unite  with   Hoaaiab 

an  antecedent  legal  estate  for  life.    Supposing  that  to  be  so, 

and  that  this  Court  could  not  regard  the  trust,  the  only  effect 

woul  d  be  to  send  this  case  back  to  the  Court  ofChancery  to  be  new 

modelled.  But  this  is  not  an  equitable  remainder;  for  the  Court 

will  look  to  the  intention  of  the  parties  to  the  deed  of  Augu$t^ 

1767 ;  and  they  will  see  that  the  intention  of  interposing  the 

estate  to  the  trustees  after  the  estate  for  life  to  H.  Morris^  was 

merely  to  preserve  contingent  remainders  during  her  life :  and 

th€refore  diey  will  so  construe  the  limitation  to  the  trustees  as 

if  those  words  were  added.    As  in  Coritan  v.  Hellier  cited  in 

2  Vez.  195.  (a);  where  the  Lord  Chancellor,  on  the  devise  of 

a  term  of  ninety-nine  years  supplied  the  words  **  if  he  so  long 

live,"  in  order  to  effectuate  the  intent. 

Lord  KENTONtCb.J.  I  should  find  some  difficulty  in  de- 
ciding that  the  subsequent  limitations  are  estates  executed.  In 
the  case  cited  by  the  defendant's  counsel,  Lord  Hardmckesup* 
plied  the  words  from  necessity^  but  that  h  not  like  this  case: 
however  I  wish  to  answer  the  case  sent  to  us  from  the  Lord 
Chancellor,  without  noticing  this  point* 

Several  topics  have  been  stated  at  the  bar^  of  which  no  doubt 
can  now  be  entertained.  Ever  since  the  case  of  Joaet  v.  Lord  Say 
j*  Seal{b)  it  has  been  considered^  and  perhaps  there  was  no  doubt 
ofit  before,  that  a  legal  estate  in  the  ancestor  &  an  equitable  estate 
to  the  issue  could  not  be  united  so  as  to  increase  the  estate  in  the 
ancestor.  But  the  present  case  is  different  from  all  those  that  have 
heen  cited:  that  which  comes  nearest  to  the  present  is  the  case  of 
Baierj|fAamv.Ftnoenlbutthatisdistinguishablefromtbis,forthere 
the  will  was  wholly  ineffective  at  first,  the  power  created  by  the 
will  could  not  operate  at  all  at  the  time  when  it  was  made.  But 
the  defendant's  counsel  hasaccurately  stated  the  ground  on  which 
thiscase  ought  to  be  decided,  namely,  that  an  appointmentwhen 
executed  is  to  be  considered  in  the  same  light  as  if  it  had  been 
inserted  in  the  original  deed  in  which  thepower  of  appointment 
was  created.  Then  let  us  see  whatwould  have  been  the  case  here 
il  this  appointment  had  been  inserted  in  the  deed  creating  the 
powdr.    An  estate  was  limited  to  S.  Morris  for  life,  and  after 

(a)  Vid.  Farm's  Comt.  Mem.  4Q5.  last  edition. 
(ft)  I  Eq.  Cm.  ^Ar.SSS.  jpt.4    3  Bro.  P.  C.  458. 

Several 
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1797.    slBveraUntennfeiKateUmitatbMte^taie^wafiilifiiileiktoMili^ 
■  for  ever ;  unA  whether  the  \Btk  be  a  \egol  or  an  leqoitable  eitale, 

^0gahu^^  makes  no  other  ditference  than  this,  that  in  the  one  caae  tht^  heir 
Hoftftu.  ^iii  take  as  apnrchaaer  in  the  othelrby  diMrefil;  bntqaftcnnqne 
Ti&  datft  the  defi^dant  is  entitled  in  this  case.  IPorif  tbeliaritatioD 
to  the  hehr  of  5.  Morrii  be  a  leg^l  estate,  it  enlarged  the  estate 
in  the  ancestor  and  gayehim  a  fee ;  if  it  be  an  equitable  remain- 
der to  which  the  prior  legal  estate  in  the  ancestor  coold  not  be 
nnitedy  it  was  a  contingent  remainder  to  the  heir,  and  the  heir 
takes  as  a  purchaser;  and  the  prior  estate  in  the  tmslees  if 
they  took  such  an  estate,  or  in  the  father  woidd  support  thisre- 
roainder,  and  the  instant  the  prior  estate  was  determined,  tbii 
contingent  remainder  was  ready  to  take  efiect.'  Therefore  die 
hf^ir  of  "S.  Motrin  is  now  entitled  to  take,  and  it  b  immaterial 
whether  he  takes  as  a  purchaser  or  by  descent  (a). 

(ft;  The  certiflcate  was  not  aeiit  to  tbe  Lord  Chulcenor  when  thb  cua  w 
printcfTtt 


^J^JJf»  MiTCHlNsoN  agflinst  Hewson. 

The  bm-  TN  assumpsit,  the-firsteoaat  stated  thsit  the  defendant  was  in- 
bamicao.  X  debted  to  the  plaintiff  in  50iL  for  wcfrk  and  laboorb^orelbe 
alone  for  defendant's  intermarriage  with  iina  bis  wife,  and  whfle  the  said 
bis  tlfi  ""^  ^^^  ^**  a  widow,  done  and  performed,  andfordivera  BMdiciaes 
contracted  fouud  aud  provided  by  the  plaintiff  for  her  and  ber  three  aoss 
before  mar*  y^^  y^^^  former  biisband  at  her  special  inatance  and  recfaesl,  aad 
Id2?l*^*  heingso  indebted  the  dirfendantpHwaiisedto  pay,  kc  Tbeieiras 
^  another  count  for  work  and  labour,  &c.  for  the  defendant's  wife' 

'  ('  ('  before  bermarriage  with  tte  defendant.  Thedefeudant  pleaiM 

/,   '  _  Aegenef^li&8tte;andtheplainliffobtafnedateraiotforMtI8r' 

(o{^(/:7 '  fOf^^  ^oy/^moTedinarrestofjudgmentlastterraybecMsethewife 
/  i^^^^^f/^oaght  to  have  been  joined  with  the  Intaband  in  tbe  action,  Ac 
ca;use  of  action  being  a  debt  of  the  wife's  befoie  die  marfiagf. 
For  which  he  cited  JRoUatoav.  J7iir(fy(ii),and  jDrve  y«  l%mt(hy 
Baine  nqw  shewed  cause  against  a  rtile  obtaitted  foi'diat  par- 
pose.  The  question  is  whether  the  intermaihriage  between  tin 
defendant  and  his  wife  is  not  a  good  consideration  for  Aepromise; 
for  after  verdict  it  may  be  presumed  tint  there  was  evidenae  ofa 
promise  in  writing  by  the  husband  to  pay  the  debt,  f  n  Hm^ 
et  Uxor  v.  Satmders  (c)  Lord  JKaHiJielieaii  ^  where  afliaais 


(a)  I  Mtb.  281. 440.       .    (h)  JU.n%.  (c)  Cmf.WU 

under 
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under  a  legal  <nr  ecpitable  oM^tion  to  pny,  Ae  hm  nnfilies  a     1997. 
promise,  tboagh  none  was  erer  actually  made ;  &  fortiori  a  legal  . 

DT  equitable  duty  is  a  suiBcient  consideration  for  an  actual  pto.     **^^^ 
mise.    Where  a  man  is  under  a  moral  obligation  irbidi  no  ^^fJJ^ 
court  oflaw  or  eqirity  can  enforce*  andpramUe$f  the  honesty  and 
rectitude  of  the  thing  is  a  consideration.^    Here  no  doubt  the 
husband  is  bound  legally  in  conjunction  with  his  wife ;  therefore 
he  is  under  bothamoral  obligation,  and  an  equitable  duty  to  pay 
her  debt  alone,  which  is  sufficient  in  law  to  sustain  a  promise  to 
pay  it  In  the  case  of  adebt  due  to  the  wife  before  marriage,  the 
husband  alone  may  sue  for  it ;  then  it  seems  reasonable  that  he 
may  besued  alone  forher  debts  contracted  before,  if  he  promise 
to  pay  thefn.    To  shew  that  he  may  so  sue,  he  cited  Hcweli  v. 
MaiMe(a),  1  CamuDig.  156.  (EX  1  Rol.Mr.^SLl^.HiUiard 
et  Uxor  V.  Hambridge  (ft,)  BiMkbem  et  Uxor  t.  Gremm  and 
others  (c),  Ogkmderr.  Ba9ia9i(d)fBai^y.Simman»{e;)miGitr* 
fwikY.Bradtejfi/)    From  aH  whk%  it  appears  tiiat  thebus- 
baud  has  an  option  to  sue  for  a  debt  due  to  Us  wife^eidier  alone 
<T  in  conjunction  with  hen    When  he  sues  done  the  judgment 
when  recovered  enures  to  his  separate  use,  and  the  damages  in 
case  of  his  death  go  to  his  executor;  for  by  suing  alone  ho 
abews  his  disagreement  to  the  interest  of  his  wife :  but  if  he  join 
her  with  hiawelf  in  the  aodon,  the  judgment  would  thenanrriire 
to  the  wife.    There  are  many  instances  in  the  books  where  m 
promiae  to  pay  will  sustain  an  action,although  none  would  other- 
wise haye  been  raised  by  implication  of  law;  as  in  the  case  of 
^infiint  mentioned  by  Lord  Jfbi{^/din  CoMrp.990.,  whomay 
bind  himself  after  he  comes  of  tige  by  a  promise  to  ^pBjmomf 
^vanced  to  him  before,  though  not  for  necessaries.    As  to  the 
cases  cited  from  1  i:eft.881.440.  and  .4/A  72^  the  answer  is  that 
^  questions  there  arose  on  special  vmrdicti,  where  the  inding 
of  die  jury  might  negative  the  promise  laid  in  ihe  declaratiou. 
"^  appears  certainly  to  hare  been  the  cas^  in  the  last-men-* 
tioned  report,  and  probably  was  so  in  the  other,  though  that  la 
very  rfiori  and  does  not  state  the  finding  in  detail. 

^fyky  coniri*  There  is  no  consideration  in  law  to  sustain  the 
promise  laid  in  the  declaration.  Without  such  a  promise  it  is 
dearttiat  the  husband  would  only  be  liable  in  caseof  arecovery 

(•)St€ff.40S.  (»)^ll9a. 

against 
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1797.    againjit  him  doring  the  joint  lives  of  htmeeif  and  hie  wife  in  an 

**'""'"'"*  action  against  them  jointly*    If  the  wife  died  before  the  action 

tow'""  ^^  conmienced  he  would  not  be  liable;  neither  would  his  ese- 

^flten     cntors  if  he  died  in  tbelifetimeof  his  wife  before  judgment;  but 

the  action  will  survii^e  against  the  wife  in  the  ^tter  case»  and 

against  her  personal  representatives  in  the  former.  The  effect  of 

this  action  then  is  to  increase  the  liability  which  the  law  ^rows 

on  the  husbi^id ;  for  it  is  to  make  him  liable  though  his  wife  died, 

and  to  make  his  personal  representative  liable  though  he  died  in 

the  life  time  of  his  wife  before  judgement ;  it  is  therefore  nudum 

pactum,  and  the  promise  is  void  in  law.   He  then  cited  Rami  r. 

ffHgh€9(ayto  shew  tfaatthe  promise  must  be  co-extensive  with  tbe 

*  -  ^^  con* 

(ff)  Rahw  aod  oCherexecttionof  Masv  riooDii  ow  r8ABCi.i.A  HuoiiD,  iA' 
ttiiBislmtriz  of  J*  HooBBS  io  error  i  Dom  Proc-^The  decfainitloft  «(atH  ffcaf  m 
the  1 1th  of  i/nne  1764,  divers  dbputet  had  arisen  between  the  plaiotift'  teMaior  and 
the  deff  Ddant's  intestate,  which  they  referred  to  arbitration »  that  the  atbitntor 
Bwafded,  that  the  del<Nidant*s  intestate  should  pay  to  the  plaint  iff**  tartaliir96SC 
That  the  defendant's  intestate  afterwards  died  pesiftsed  of  effects  sviScicnt  tfl  psy 
fhat  SOD  I  that  admloittrallon  was  granted  to  the  defendant ;  that  Mttrg  Bwg^ 
diedt  havinc^  appointed  the  plantifls*  her  ezocotoivi  that  at  the  line  of  her  destb 
the  said  suoi  of  9SSL  was  unpaid,  **  by  reason  of  which  premisos  the  deftndast  ai 
aAninktratrix  becaoM  liable  to  pay  totho  plaintir  as  execaton,  the  said  wuBt  asA 
beii^  so  liable  she  in  consideration  thereof  nndtrtooh  and  promised  to  pay,  &c.'* 
The  defendant  pleaded  non  assmnpsiti  pleoe  administravit ;  and  ptene  adnisii" 
travlt,  except  as  to  certain  goods  &•  which  were  not  suSicieiii  to  pay  an  oeisand- 
ing  bond  debt  of  the  intestate's  therein  set  forth,  &c.  The  replication  took  iae 
OD  all  these  pleas.  Verdict  ftir  the  plaintiff  on  the  Srtt  issue,  aad  for  the  defend* 
•nt  on  the  two  last}  aad  on  the  first  a  general  judgment  wae  eateted  in  B.  R. 
igaiast  the  defendant  do  bonis  propriis.  This  judgment  was  reversed  in  the  Ex* 
cheqQe^ chamber  i  and  a  writ  of  error  was  afterwards  brought  In  the  Htusr  ti 
Iiords,  where  after  argument  the  following  question  was  proposed  to  the  Jedgn  by 
the  Lord  Chancellor,  *'  Whether  snfllcient  matter  appeared  upon  the  derlarBtiw 
to  warrant  after  verdict  the jodgmentagninst  the  defendant^  in  error  In  ber  ^etsoail 
capacity;'*  upon  which  the  Lord  Chief  Baron  S/kyahcr  delivered  the  eptaioB  of 
the  Judges  to  this  efbct.^It  is  undoubtedly  tive  that  every  warn  Is  by  the  lav  of 
iiatnre»  bound  to  fulfil  his  cogagomenu.  It  is  equally  true  that  the  law  of  tirii 
t  country  supplies  no  means,  nor  affords  any  remedy,  to  compel  tbe  perfprmaocr  of 
an  agreement  made  without  sufficient  consideration  i  such  agreement  it  mitm 
pactum  ex  quo  non  oritur  actio;  and  whatsoever  may  be  the  sense  of  this  muam 
in  the  civil  law,  it  is  In  the  last-meatione^  sense  only  that  it  is  to  be  undnstood 
in  our  law.  The  declaration  states  that  tbe  defendant  belng^  indetited  as  admini' 
tiatrix  promised  to  pay  when  requested,  and  the  judgment  is  against  tbe  defeodaiK 
generally.  The  being  indebted  is  of  itself  asuflicient  consideration  to  growd  t 
promise,  bnt  the  promise  must  be  co-extensive  with  the  consideration  unlMioDe 
panlcoiar  conoideration  of  fact  can  be  found  here  to  warrant  the  extension  of  i( 
against  tbe  defendant  in  her  own  capacity.  If  a  person  indebted  in  eoe  i^  '» 
consideration  of  forbearance  for  a  particular  Uroe  |)romise  to  pay  in  RDoiberrisliti 
this  convenience  will  be  a  sufficient  consideration  to  warrant  an  action  ag^MSt^ 
or  her  in  the  latter  right :  but  here  no  sufficient  consideratioQ  oecars  to  support 
this  demand  against  her  In  her  personal  capacity  ;  for  she  derives  no  advaotaie  ^ 
Convenience  from  the  promise  here  made.  For  i  f  I  promise  feoerally  to  pay  tpos 
request  what  I  was  liable  to  pay  upon  request  in  another  right,  I  derive  no  adiss- 
tage  or  convenience  front  this  promise,  and  therefore  there  is  not  smfficieot  roosi* 
deration  for  it.  But  it  is  said  that  if  this  promise  is  ia  writing  that  lakes  away  tie 
acccisity  of  aconsidcnitioiii  and  obviates  the  objectioa  of  nudum  pactwDi  (brthst 

casBst 
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consideration.    So  here,  the  hiuband  is  only  liable  to  pay  this    1797* 
debt  in  right  of  his  wife  in  certain  events;  but  this  is  an  attempt  * 
tq  make  him  liable  in  his  own  right  and  at  all  events^  A%  to  the 


Ubwiov. 


MiTCHnr 
■oir 
answer  attempted  to  be  griyen  to  the  cases  in  JTeftef  and  Mleynf  „'/fj^ 

it  caanot  make  any  difference  that  the  question  arose  on  special 

f erdicts ;  and  besides,  in  the  report  in  Kebet,  reference  is  made 

to  a  case  where  the  same  point  was  determined  on  demurrer. 

The  Court  thought  that  according  to  the  best  authorities  on 

this  subject,  the  action  against  the  husband  alone  could  not  be 

supported ;  observing  that  the  case  cited  from  Alleyn  was  a  di« 

rect  authority  in  point.    And  therefore  they  made  the 

Bule  absolute* 

caoDot  be  where  the  promise  ii  pot  k  writing  i  wid  that  after  terdlct^  If  It  were  na* 
cfssary  to  support  the  promise  that  it  should  be  io  wfttlog,  it  will  after  Terdict  ba 
presunM^  that  ft  was  in  writing:  and  thto  last  ii  certainly  traei  bat  that  there 
caaoot  be  nudum  pactum  In  writiugf  whaleTer  may  be  the  rule  of  the  cl?ll  law, 
there  is  certainly  none  such  in  the  law  of  England,  Rh  Lordship  obsenred  nf^ 
the  doctrine  of  nudrnn  pactum  delWeied  by  Mr.  J«  Wilmoi  in  the  ease  oi  PiUmu  ▼. 
rmMieroptkod  Hopkias^  3  Burr.  1663.  that  he  contradicted  hinielfi  and  w«| 
she  contradicted  .by  Vinnius  in  his  Comment  on  Jtuimimu 

All  contracts  are»  by  the  laws  of  Bngkmd,  dlstiagnishcd  into  agreamentsby  spe- 
cialtY,  and  agreements  by  parol  $  jMt  Is  there  any  such  third  clam  as  some  oftha 
cMosel  have  endeavoured  to  malntani,  as  coatraets  In  writing.  If  they  be  merelT 
written  and  not  specialties,  they  are  parol,  and  a  coorideratlon  most  t»e  provcdU 
Bat  it  ii  said  that  the  statute  of  Frauos  has  taken  away  the  aecesslty  of  any  cob* 
sideration  in  thb  case ;  the  statute  of  Frauds  was  .ande  for  tha  leliof  of  pcnoaiS 
representatives  and  others,  and  did  not  intend  to  charge  them  further  than  by  com» 
mon  law  they  were  chargeable.  His  Lordship  here  read  thote  sections  of  that 
statote  which  relate  to  the  present  salject.  Ho  observed  that  the  words  wcta 
merely  negative,  and  that  executors  and  adminlstraton  shonM  not  be  liable  oat  of 
their  own  estates,  wUess  the  agreeomit  upon  which  the  action  was  brooght,  or 
wme  memorandum  thereof  was  ia  writing  and  signed  by  the  party*  But  t^  does 
not  prove  that  the  agreement  was  still  not  liable  to  be  tried  and  jvdged  of  as  aU 
•thersgwements  merely  in  writing  are  by  the  commoQ  law,  and  does  not  provo 
the  convene  of  the  proposition,  that  when  In  writing  the  party  must  t»e  at  all  eventf 
liable.  He  here  observed  upon  the  case  of  PiUmu  ▼•  Fan  MUrvp  la  Burr,  and  the 
raseoftotAv.  H^iUtammm^  Mic^  IS  6. 3.  in  B.  12.  s  and  so  far  as  these  cases  went 
to  the  doctrine  of  nudum  pactum,  he  teamed  to  Intimate  that  they  were  erroneous, 
iie  said  that  all  his  brothen  concurred  with  him  that  la  thil  case  there  w{is  not  a 
mOcieot  consideration  to  support  this  demand  as  a  personal  demand  against  the 
defendant,  and  that  its  being  now  supposed  to  have  been  in  writing,  makes  no  dif« 
ference.  The  consesueoce  of  which  Is  that  the  question  put  to  as  nsust  be  aamer« 
€d  in  the  negative. 

And  the  jodgiqentia  the  Exchequer-chamber  was  i 
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TwMmni  ^1  ^''^^  ^^  M%oliM  apoD  iMwiMMk  The  detOanUkm  rtrtcd 
tHmnftora  •'-  thatonAeSMof  Jfareitl792,Mdfarib6fl|ia€eofdiree 
wKhTbT^  yean  before  tbat  tjim  eh«  cMendaet  Burredge  mited  ft  fium 
Mccef4ii«  called  LlH^diariA  Fmrmf^nd  tbattbe  ietendMtBtAtrU tented 
^l^  it  fortbe  two  follewii^  yeait,  mi  quitted  it  od  the  SMiof 
2^'^'|^';^^ardl,17M.  Tbeteftet-wftrditbeplaintiffreiitedaiidocaiiHed 
mpectiRs  it  until  the  lOftMivK  of  tbe  agieMient  hereafter  mentioDed. 
I^u*r7.o%  '^^^^  dispMCee^hed  arisen  between  tbe  defendanteand  theplam* 
•nd  j<>totiy*  tiff  retpeotiaf  the  state  of  the  repairs  of  tbe  fences,  &c.  at  the 
rally  pro-  respectire  times  when  the  defendantsseverally  quitted  tbe  fiino, 
!!!!!!^.!!?ik.  mdtbstdonfbts  bad  erbien  whether  tbe  defendant,  Bwndge, 
sward;  the  left  tboaanie  in  proper  repoirt  and  also  woetber  die  defendaot 
a^i!dH '  ^IM^«^^  (eft  it  in  repaiTt  whereupon  it  was  ngreed,  on  the  ISA 
^•^i>^of  the  of  ^|m4  l79Sf  between  tbe  defendants  and  tbe  pWniiff  laiefer 
m'cenal^n^  ftll sudi disputes  to the  award  of  T^  Stmeoeki ;  that  aooordiagly 
thM  I  bSd  ^7  ^^  i^prMmem  in  writiftf  of  Ant  dftte  between  At  defendjmt 
that  they  Jfofn^flj^  of  the  iinit  pert,  tbe  defendant  UoberU  of  tbe  seeood 
4^^^'  part,  and  die  plaintiff  df  tbe  ibiird  peit,  the  said  parties  jdady 
^l^^  nndaeMrailyagreed  lo»rs<er  ullifttftteta  in  dispnte  between  then 
ctf  to  be  or  any  or  either  of  ibem  to  (be  determination  of  71  SSmeoda ; 
^^^^  iiiid  At  defetidaiits  iherfeby  for  ihmiselTes,  their  exMotan,  ke. 
nriiie*     jVi»l^andeev0tw//yundortoolK4kronueedand^ppeo^ 

*^  the  plaintiff  that  they  and  ihenr  and  each  of  their  executors 
would,  on  bis  and  Ibeir  raspectiire  ports,  abide  by,  perfimiaiid 
keep  die  award  of  T^  /Sisieocit,  &o.;  and  tbe  plaintiff  under* 
took  and  pnmiised  to  alid  with  die  defendants, joindy  and  sere- 
raUy,.and  their  respeedyeexeculonand  administraton^  toper* 
form  tbe  award  on  hie  part.  The  declaration  then  stated  diat 
Simeteki  nnde  bieawatd,  kt*  in  wbieh  be  dtreeted  the  defend* 
ant  BurrMdge  to  pay  ll/«  4#«  to  die  plaintMTon  the  1st  of  .^s- 
jfiMl  then  next,  and  the  defendant  Roberts  to  pay  him  13i.l#.6d. 
but  that  they  refused,  &c« 

The  defendant  Roberts  pleaded  the  general  issue,  and  tbe 
plaintiff  recorered  a  verdict  against  him  ;  tbe  defendant  JSsr- 
redge  suffered  judgment  by  default,  and  a  writ  of  inquiry  was 
executed  against  him. 

A  motion  haying  been  made  in  the  last  term  toarrest  thejadg- 
menty  on  tbe  ground  that  this  was  not  a  joint  promise  by  the 

defendants 
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deTeodante  to  answer  for  each  oilier^  bul  aeveitUy  oiily^  eacb     19S7« 
being'  to  answer  for  hhnself.  ' 

l£jfce$ter  now  shewed  ctmse  against  the  rule.  Aceofding  to  ^^JZt 
die  words  of  the  agreement*  it  is  a  joint  as  well  as  sereral  on-  Boaasooa 
dertaking  by  the  defendants  for  the  failure  of  each:  if  the  agree- 
ment be  not  so  oonstrued,  the  word  ^  joindy"  must  be  strudc 
out  of  the  different  parts  of  the  agreement    In  lUfy  r.  HodgeM 
(s)  the  defendant  and  one  Cr.  covenanted  for  themselves  an4 
for  each  of  thorn  with  the  plaintiff  and  one  O.  to  receive  rents 
dneto  hJm  andC.  in  /refamf,  and  likewise  thai  they  and  each 
of  them  would  pay  a  moiety  thereof  to  ^neh  of  thefUp  the  plaini» 
tiff  and  C;  it  was  assigned  as  a  breach  of  covonaat  that  Cr. 
received  7000/.,  and  that  the  defendant  did  not  pay  the  moiety 
to  the  plaintiff,  &c. ;  and  on  li  motion  in  aires!  of  judgment 
die  Court  held  that  the  defendant  had  covenanted  for  the  acta  . 
of  his  companion  as  wdl  as  for  his  ownaets^  and  diaehar||e4 
the  rule  to  arrest  the  judgment 

Padte  in  support  of  the  rule.  Here  is  nojbint  promise  by  the 
defendants  for  the  default  of  each  other,  but  each  defendant  is 
answerable  for  himself  only.  The  interests  of  die  defendants  ' 
were  several;  they  had  nojoint  interest  in  respectx>f  which  the 
promises  were  made.  This  was  not  an  agreement  made  be* 
tween  the  two  defendants  of  the  one  part,  and  the  plaintiff  of 
the  other,  but  it  was  of  three  purts,  between  one  defendantofthe 
first  part,theodierdefendantof  the  second  part  and  the  plaintiff 
of  the  third  part;  and  in  the  agreement  itappearsthatlheinterests 
oftbedefendantswereseveral.  Bythisagreementthedefendtata 
meant  to  say  that  they  would  jointly  perform  the  award  as  (ax  af 
they  had  any  joint  interest,  of  there  was  any  joint  duty  thrown 
on  them,  and  they  would  severally  perform  it  as  far  as  respected 
their  several  interests  or  several  duties^  and  thel-efbre  the  word 
^jointly*'  need  not  be  rejected  altogether  from  the  i^reement 
Nowthearbitrator  awarded  nothing  to  be  done  by  the  defendants 
jointly,  but  he  simply  awarded  each  to  pay  a  certain  sum. 
Atkebiom  v.  Moan,  Cam.  Rep.  547 ;  Plawd.  889.  In  SKng$lnf*s 
case  (b)  it  was  ruled  that  where  it  appears  by  the  declaration  that 
every  of  the  covenantees  hath  a  several  interest  or  estate^  there 
when  the  covenant  is  made  with  the  covenantees,  &c  et  cum 
quolibet  eorum,  these  words  cum  quolibet  e6rum  make  the  cove- 
nant several  in  respect  of  their  several  interests.  With  j^gard  to 
thacaseinSilfocZ.  166.,  the  covenantors  were  jointly  interested; 
<a)  eifa^  lae.  (>)  a  Cb.  is.  b,, 

they 
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1797«    tbeywere  both  iqipbinted  collectors  of  the  rent,  and  therefore 
eadi  became  responsible  for  the  other. 


^ajitln^  Lord  Kenyon,  Ch.  J.  This  is  rather  a  hard  case  on  these 
BvKEBDGK  two  tcnanls.  Perhaps  if  it  had  been  stated  to  them  at  the  time 
of  the  agreement  that  each  was  to  become  answerable  for  the 
other,  they  would  have  hesitated  before  tlioy  signed  the  agree- 
ment :  but  the  words  of  the  agreement  are  too  strong  to  be  got 
QTcr.  It  was  reasonable  that  each  should  make  satisfaction 
for  the  time  each  occupied :  but  by  the  terms  of  this  agreemeiit 
they  hare  promised  jointly  and  severally,  which  makes  them 
Tesponsible  the  one  for  the  other. 

Per  CWrtotR,  Rule  dischaijed. 


jj^jj^  J.  DoDD  against  Kyffin. 

Id  trenpui  ^I^BESPASS  for  breaking  and  entering  the  plaintiff*s  dose 
ilie  defend-  ^  cMed  the  CTtapelfield^  on  the  SOA  March,  1793.  Flea, 
Jlj^'^f.  the  general  issue.  At  the  trial  before  the  Chief  Justice  of  Clef- 
deuce  of     ter  the  plaintiff  gave  evidence  of  his  being  in  possession  of  die 


thegenena  close  at  the  time  of  the  trespass  alleged,  by  proof  of  different 
^pj^  ^^  acts  of  husbandry  exercised  by  him  therein  down  to  that  period 
wujet  S99.  and  afterwards.  It  appeared  that  the  close  belonged  to  a  cba- 
vr.a,409.j  p^j^  of  which  Mr.  Evans  had  been  minister  for  some  years,  till 
his  death  in  December,  1792,  during  which  time  it  was  held 
under  him  by  one  G.  Dodd.  Before  the  day  of  the  allied 
trespass,  Mr.  Price  had  succeeded  as  minister  of  the  chapel: 
and  the  defendant  offered  to  call  a  witness  to  prove,  that  preri- 
ous  to  that  day.  Price  had  verbally  demised  the  close  to  hiiD» 
the  defendant.  The  Chief  Justice  said  he  would  receive  any 
evidence  to  shew  the  actual  possession  (a)  out  of  the  plaintiff  at 
the  time  of  the  supposed  trespass,  but  he  thought  that  under  the 
plea  of  not  guilty  he  could  not  receive  any  evidence  of  title  or  of 
the  right  of  possession  being  in  the  defendant ;  nothing  being 
in  issue  but  the  fact  of  the  trespass  on  the  actual  possession  of 
the  plaintiff.  Some  evidence  was  afterwards  given  to  shew  a 
possession  in  Prtce  at  the  time ;  and  the  Chief  Justice  left  tbe 
whole  to  tbe  jury  to  find  their  verdict  according  as  they  belier- 
ed  that  the  possession  was  iu  or  out  of  tbe  plaintiff  at  the  time ; 
and  they  found  a  verdict  for  the  plaintiff. 

(a)  Tlie  same  wttDCs  bad  before  proved  facti  which  i«iideradUieqiMiti4w»f 
plMMfllOB  doubtfttl. 

Maxlei 
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DODD 


MoMkff  in  the  last  term  obtained  a  rule  to  sbew  eante  wby    1797. 
the  rerdict  should  not  be  set  aside,  because  the  evidence  o^- 
ed  bad  been  rejected ;  and  ako  because,  admitting  the  posses- 
iioQ  to  be  dubious,  trespass  would  not  lie.  KTrriv. 

Legee$ier  and  Hinchliffe  now  shewed  cause  against  the  nde, 
and  contended  that  title  could  not  be  given  in  evidence  on  the 
general  iasne  in  trespass,  but  if  meant  to  be  insisted  on  it  ought 
tohavebe«B  pleaded.  They  admitted  that  a  lease  from  a  third 
person  might  be  given  in  evidence,  to  disprove  the  fact  of  the 
plaintiff's  possession ;  but  the  evidence  in  question  was  not  of- 
fered on  that  ground.  They  mentioned  JDpve  v.  Smiikt  6  MotL 
153.  where  H^ltj  Ch.  J.  said  **  upon  not  guilty  the  defendant 
could  not  give  any  matter  of  right  in  evidence/'  BulL  iVt.  Prim 
90.(a),  iiud  JSariholmiiewy.IrelandfAndr.  108.,  in  which  latter 
they  observed  there  was  a  plea  of  liberum  tenementum,  and 
consequently  what  was  said  as  to  giving  such  evidence  on  the 
general  issue^  was  extrajudicial.    But 

The  Court  were  clearly  of  opinion  that  the  defendant  ought 
to  have  been  permitted  to  give  evidence  of  title  and  of  right  to 
po«fieittion  under  the  general  issue  $  and  therefore  they  made 
the 

Rule  absolute. 

(a)  TM.  Tri.  p»  P«if,  6M. 


Fisher  and  Another,  £xecutor8  of  Perry,  against   iHfay^ 

BrANSCOMBE.  wwWfA. 

'The  Same  against  W.  and  J.  Su^tton^  Executors  of 

BOWEN. 

I N  Michaelmas  term  last  the  plaintiffs  sued  Sir  W.  Lewet  in 
'^  C.  JB.,in  which  action  Branscambe  and  Sawen  became  bail  be^rooght 
above,  ThedefendantSirlF.£«ioe«sttfferedjudgmentby default,  JHyJ*^'^ 
^nd  afterwards  brought  a  writ  of  error  here ;  and  the  judgment  coKoizasce 
given  in  the  Common  Pleas  was  affirmed  here  in  last  Easier  uiMn^io 
ternn.    In  the  same  term,  after  the  return  of  the  ca.  sa.  against  ?l^'\i^ 
theprincipal,  the  plaintiffs  commenced  separate  actions  here  on  umieiii- 
the  recognizance  of  bail  against  JBran^Comfte  and  JBotten  bytrrits  (of^Tdayi 
returnable  the  last  return  of  that  term,  the29di  of  May.    On  >»  fan  tens 

*^  after  the 

Mars  of  the  writ  Haiiwt  them)  to  n  n4er  the  prlaripal  at  if  the  recosBisance  hsd  been  tehee 


Tb^sdag 
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1789*  TImndmf tthe  ISA  of  Jum^  Sir  W.  Lew€»  sorrendered  banself 
im  ditehsigB  of  his  b«il  before  a  judge  of  the  Common  PleM  (n), 
by  whom  bf  was  eommicted  to  die  cuiitody  of  the  Warden  of 
BsAvi*  the  Fleet  The  defendaiitis  obtuned  rules  to  shew  cause  wiij 
^asB.  ^  pideeediags  ia  these  actions  against  the  bail  shoold  not  be 
stayed  upon  pigment  of  costs.  The  question  in  this  case  vas 
adiethtt,  as  Umbo  actions  were  brought  in  this  Courtonarecog- 
liizanee  of  bail  entered  into  in  a  cause  in  the  Con[>.nott  Pte^i 
the  bail  were  entilled  to  the  same  indulgence  as  li  the  actions 
bad  fasen  commea^  in  the  Common  Pleas. 
.  SrdAey  Minffmft  and  Garr&w,  in  shewing  cause  against  the 
nleaferAcaereraldeleiida»t%conteadedth8ttbe7were,becaffi% 
fiieaeactionabeingbr^iqilitfera  breach  of  a  recognizance  entered 
into  in  the  Coarunon  Pleas  die  same  construction  must  be  put  on 
^  itas  if  the  a<AioBS  bad  been  brought  in  diat  Court;  thattbe 
Martin  which  thsaccioaftwerabrougteconldnotyarydie nature 
of  the  indemnity ;  and  that  acc<»ding  to  the  practice  of  that 
Couvt  this  surrender  was  not  made  in  time,  that  practice  only 
giving  indul^ttcie  to  the  bail  to  sunender  the  principal  on  or 
befiHre  die  i{uarto  die  pest  (i)  of  the  return  of  the  writ  again^ 
them,  which  was  on  the  2d  of  Jtme^  and  tb6  surrender  not  beut$^ 
made  until  the  15th  of  Jtme.  They  admitted  that  if  the  practice 
of  this  Court  were  togotretn  tha  case,  (he  surrender  was  made  in 
dme,  inasmuch  as  by  the  practice  of  diis  Court  the  bad  bare 
eight  full  days  (c)  in  termafterthe  return  of  the  process  against 
ihaBE  to  conder  die  prindpaL  And  they  refied  on  SkmUkr. 
Wood  (d)j  where  on  debt  ta  JB.  £.  on  a  recognizance  of  bail 
taken  in  C.  B.  the  Court  considered  that  they  were  governed  bv 
the  practice  of  the  Court  where  die  recognizance  was  taken. 

Gt&6«|ilfarrya/vandPeaAre,in  support  of  the  niletsaidythattfa^ 
was  hot  a  question  on  the  construction  of  the  recQ^izaace,ror 
that  the  recognizance  was  forfeited  by  the  bail  not  rendering  tbe 
frincipal  before  the  return  of  the  ca.sa.(e),but  on  the  practice  or 
Yather  the  indulgence  that  is  allowed  to  the  bail  by  the  court  ia 
which  the  actions  happen  to  be  brought.    That  as  the  plaiotift 

(a)  la  the  course  of  the  a^ment  it  was  stated  that  as  the  conditioo  of  the  re- 
cognisance was  that  the  defendant^  if  condemned  In  the  action,  sboald  paytk 
coodenination  money  or  rauUr  himnlf  a  prwmmr  in  tk9  Pbei  for  the  saae,  dc.  i( 
was  necessary  to  surrender  the  princiual  iu  the  Common  Pleas,  and  that  a  sonve- 
der  here  would  not  hate  been  a  compliaace  with  the  condition  of  the  recpgnisaice 
Hargrove  ▼.  Rogtn^Cro^  Jac^  97. 

(5)  Vld.  2  H.  BU  Jfep.  1 18.  (c)  Hale  of  Court,  Tr.  \Jnn.  {d)  6  Mai.  ISS. 
»  \t)  Yid.  I  lA,  Ra$m,  156. 7.;  and  Rmolhmn  t.  Gimsfiniy  an/ff|  6  foK834. 

bad 
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bad  chosen  to  bring  the  actioiis  here,  they  had  thereby  con-     1797. 
lented  that  the  bail  should  hare  the  indulgence  that  this  Court  ' 

allows  to  the  bail.  That  according  to  that  rule  of  indulgencct  ^^^ 
the  render  was  made  in  time,  and  the  proceedings  against  the  ^^^l 
bail  ought  consequently  to  be  stayed^ — ^It  was  also  suggested 
diat  in  truth  there  was  not  much  real  difference  in  the  two 
courts  respecting  the  indulgence  given  to  the  bail,  though  no« 
minally  it  is  greater  in  this  Court  than  in  the  Common  Pleas; 
for  though  here  they  haye  eight  full  days  in  term  after  the  re- 
turn of  the  writ  against  them»  and  in  the  Common  Pleas  they 
have  only  until  the  quarto  die  post  of  the  return  of  that  writa 
yet  such  writ  must  in  that  court  be  served  four  days  before  it 
ia  returnable.  - 

Lord  KENTONy  Ch«  J.  There  is  no  doubt  about  the  con« 
struction  of  the  recc^izance ;  the  recognizance  is  undoubtedly 
forfeited.  When  the  question  was  first  stated,  I  thought  that 
it  depended  on  the  condition  of  the  recognizance,  and  if  it  had* 
[  should  have  had  no  doubt  but  that  it  must  have  been  con* 
rtrued  according^  to  the  rules  of  thatcourtin  which  it  was  taken: 
but  now  I  am  thoroughly  satisfied  that  the  question  depends 
dtog;ether  on  the  indulgence  given  to  the  bail  by  the  rules  and 
practice  of  this  Court.  There  are  ttro  modes  of  proceeding 
against  bail,  either  by  schre  facias  or  by  action  on  the  recogni- 
»nce.  The  latter  is  the  most  harsh  and  expensive ;  and  in 
)rder  to  soften  the  hardship  of  it,  the  Court  have  granted  a  cer« 
ain  ifldnlgence  to  the  bail ;  by  a  rule  of  court,  the  bail,  when 
iued  by  action,  **  have  liberty  to  render  the  defendant  in  dis« 
'har^e  of  his  bail,  by  the  space  of  eight  entire  days  in  full  term 
text  after  the  return  of  the  latitat  or  other  process  sued  out 
igainst  them."  Here  the  principal  was  rendered  within  that 
ime,  and  therefore  the  proceedings  against  the  bail  ought  to  be 
tayed.  And  from  what  has  been  now  stated  at  the  bar,  re« 
pecting  the  practice  of  the  Court  of  Common  Pleas  in  this 
»articalar,it  appears  that  there  is  not  much  substantial  difference 
)etween  the  indulgence  granted  by  the  one  court  and  the  other. 

Per  Curiam^  Rule  absolute. 


Toi^VH.  A  a 
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Frtimi, 


Bollard  and  Wife  AdmiDistrataix  agaiUM  SpBifciK. 
/hmSOia.  riUltE  plaintiffis  declared  in  trover  for  the  goods  of  the  intes- 
IfttecoB-  '-  tate,  of  which  th^  wif^  as  adm%ni$tTairixwa»po99^^9tijuA 
^^^Tin  the  ^^^^^  cxaub  to  the  defendant's  hands  by  whom  Aey  were  con- 


werei 


tmie  of  the  rerted,  &c*  The.  plaintiffs  being  nonsuited  at  die  trial,  the  de- 
trix  andihe  f^^nclaii^  obtaSned  a  rule  last  term  for  referring  it  to  the  Master 
mit^n  to  ^x  die  costs  for  him,  which  role  was  made  ahsolate  witb- 
the  action   ont  any  caifse  being  shewn :  but 

fheh^llbie  Topping  moved  on  a  former  day  iq  this  term  to  disdiarge 
thM^rVh^  that  rule,  contending  that  the  adminiatratrix»  having  raed  vi 
Mver  were  necessity  in  that  character,  because  it  appeared  at  the  trial  (a) 
poMUiiwi  ^^  ^^^  goods  bad  never  come  to  her-  pos^es&ipn  since  the  intes* 
of  thefCKNb  tate's  death,  though  the  conversion  was  in  her  time^  was  nottb- 
f Dccsute*!  ^I®  to  pay  costs*  And  he  cited  Cockerill  et  Ux.  Executrix  of 
[WiUai04  ^^^y  y*Kynqst(m  (i),  ^here  in  trover  by  an  executrix,  -Bsfc 
lB.ftP.445  ler,  J.  said  that,  if  the  g^oods,  whici?  were  the  subject  of  the  ae- 
8  East^Qs!  ^^°»  ^^^  never  in,  the  actupi),  pps^^ssion  of  the  executrix,  it 
5E**^M  ^^  absolutely  necessaiy  for  her  tq  dj^are  in  that  character; 
I0£ast894!  though  if  i|o  demand  were  mfide  in  the  lifetime  of  the  testatoi^ 
iid!?"^     it  was  necessary  to  declare  ofi.^conversipn  a(ter  l|iadeath. 

Chambre  shewed  ca^se.  What  iie^said  in  the  case  mentioned 
must  beamistal^e;  for  ther(Q  ar^  ^^ny  i^uthoritiea  to  ^ew  that 
where  the  conversioii  is  in,th^  tjfue  of  tl^e^execi^tqr^he  is  liable 
to  pay  costs  if  hefail  ip  t)ie  aqtipp,  Mkfn  v;.  ffeard^  Crc  Cnr* 
219.  Anonym.  1  Fenlr.  li)^,  Jenkm  v.  PI%me,  6  Mod.91. 
181.  Salk.Wf.  Pauler  y,  DelcmAerj  Andr.  357.;  a  case 
cited  where  both  the  t|rover  and  qouv.eicion  were  in  the  life  of 
^  the  testator^  and  yet  the  exequtor  paid  costs.  The  rule  is  laid 
down  in  JETorrtf  y.  Hanna  (c)  that  where  the  cause  of  adioa 
arises  in  the  time,  of  the  execufor,  as  in. this  case  the  ccwver- 
sion,  he  shall  pay  costi^  if  he  fail,  because  it  was  not  necessaiy 
to  name  himself  executor  (d) ;  aiyl  the  rul^  was  exploded  thai 
the  liability  to  pay  costs  depended  on  the  question  whether  the 
thing  recovered,  would  be  assets  or  not. 

Lord  Kenton,  Ch.  J.    The  rule  has  been  long  settled  that 
where  anexecutor  or  administrator  brings  trover  on  his  ownpos- 

(a)  Thii  wM  itated  ia  aa  afMaYlt,  Irat  the  Court  mid  the  qoeitioa  cedd  aot 
depeiid  on  any  facts  not  appearimr  oa  the  lecord. 

(b)  Jnte.AwoU911.   T 

(c)  Kep.  temp,  Bardw.  S04i» 

(d)  Vid.  QoUthmajfU  ▼.  JPUn^  miU.5  toL  894.  8«  P. 
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mmtfAegmg  tke  eMvereiwi  after  the  tf»CatorVor  intes-     1797« 

He's  distill.  tMtMkt,  he  nttifl^  pay  the  coets*    There  miwt  T * 

Mfe  bete  9Qfie  atistalie  kl  the  case  cited  of  CWim//  r.  JEyiuw.  «^(rij^'^ 
MK  Soppoee  an  kltestele  dice  peasessed  of  a  term  for  years^  BnRCBa. 
ail  the  admitMtMfto,  iaMead'  of  sellwg  die  term,  receives  the 
ent  for  nevent  yeari,  tbHi  p»t  is  part  of  the  aaseta  of  hiaintecH 
ite»  aad  yetif  anjr  porf  of  thai  rent  be  uDpaid^dieadminiatra- 
9r  ae^  nol^  inrmm  aetian-to  recover  ii»  declare  aa  admiiiistrator* 
beiolh  infiiv^Diir  of  exMatoKiaiid  admkiiatratorB  ia  alreadjr 
MfkMf  eMenavwt  weaH  of  its  r^BMiUbera^aflety  of  a<*tiona* 
Bpro^arly  biMgpht  by  them,  and  whieh  would  not  perhap*. 
Bvrbeea  bioi%ht<had  tf  iM}  bees-fbr  th^  privil^[>0  they  have 
theitig  esempa^frOBi  pityM^  ceali»  The  rale^  exeuaing  them 
^**  f'T^^^^''^  1*  iblmded  on  thia  principle  dial  Aey  am* 
atsappoaeA  to  be  eovmaM  of'the  resA  aitmtien  of  the  testa* 
a^9 afaua; aiaattbtitifinriii  MPhantlM^ acl'adcording'.to the bei^ 
t&mjmi^pttmtttifgy'BnniMVAWt^^  Btrt^even  when- 
key  ait  «Md^  i#  dwy  plead  a  pie«(wbMi*i8faIie  within  thdr 
mn  knoirted^,  die  jadgnmM  ftr  die  cMsiadebonia  leatato* 
ia^  et-ti  nan  da-  boma  piOprnb  In  diis^caae  the  aelion  waa 
«oa|^'  by  the  admaaJaMarilpfar  a  caneof  actibn  arising  nt 
Mr  own  thne,  andtaa  sfee  barfiolM^  there  ia^nereaaonwhy  the 
bfeiHfant  sbo«iM  net  have  hia  casts; 

So^  diandev  to  diadMwge  dye  former  nde,  was  discharged. 


y    GEdRGE  against  Clagett,  and  Another.  1VIA9, 

I  IN  the  trial  of  this  action,  which  was  assampsit  for  goods  sold  j^^  ^^^^ 
^^  and  delivered  to  the  amount  of  142iL  It.  9d^  before  Lord  whoaeib  * 
^Nw^al  the GinldhaHSitdngs,  the  case  appeared  to  be  diis.  "^^^^^ 
"beplainUffadothieratFromeemployedMessrsJIfeAandilea/^y^^l^ 
^i^fnim^  Bhckwdl-hall  fiyrtors^  as  his  factors  under  a  com«»  goods  as  hit 
A^ndel  credere^whobesidesaedngaa  factors  bought  and  sold  "^^^{^^ 
!^t  qtiantities  of  woollen  cloths  on  their  own  account,  all  their  k"o^»  »p- 
^ittcsaheifig  carried  on  at  one  warebome*  The  factors  sold  at  priocrpai"^ 
'^elve  months  credit,  aad  weie  allowed  two  and  a  halfper  een/.  ^^^"^^1^ 
^B  the  SOth  iJff  SepienAeVf  1795,  Dehalle^^i  tobacco  broker,  an*  aoydemand 
^bo  had  been  in  habits  of  dealing  with  die  defeodanta^  bought  ^vTo^a  the 
«veral  parcels  of  tobacco  of  them  and  gave  them  in  pay-  Jjf*^,^^^ 
''"■^tAr  the  foods  Bade  by  the  principal.    [lCaDp.65.    llBsHSa.    15  East  3<^.  400.] 
'^  >  ^^  />Z^  y^-^/f  A  a  2  ment 
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1797.   Tnent  a  Ml  of  exchange  fbr  11981. 16«.  drawn  by  onefWffon 
JBtcA  and  JTeopy,  on  the  24th  of  September,  1795,  payable  two 


^*^*   months  after  date  to  J.  Stafford,  who  indorsed  to  Dehtdkj  wb 

Cla^bit.  indorsed  it  over  to  the  defendants,  ithaving  been  preyiously  ac- 

^^   iC*v      cepted  by /ZtcA  and  flea;iy.    On  the  I2th  of  Odofcer,  1795, the 

jc  ^yy  /j^  defendants  bought  a  quantity  of  woollen  cloths  for  exportation 

t/C^  ^    of /KcA  and  Heapy,  amounting  to^  \23f7L  ISm.  8rf.at  twclT* 

^y-       ^^    months  credit;  the  goods  were  taken  out  of  one  general  mass 

^  ^  ^!f^^U*,^  in  RiehmA  Heapy's  warehouse;  JKcAand  ifeapy  madeouta 

^7    ..  bill  of  parcels  for  the  whole  in  their  own  names,  and  the  defend* 

ants  djd  not  know  that  any  part  of  the  goods  belonged  to  the 

^  ^  ^t4M*^  plaintiff.    Early  in  ifomemher,  1795,  Tdch  and  J7ea;iy  became 

y  ^t'^^'r  ^        bankrupts ;  and  afterwards,  on  the  20th  of  the  same  month,  tie 

r.  U  ^ yii  *^ ,  •  ''^<piaintiff  gave  the  defendants  notice  not  to  pay  Rich  and  ITeflpjf 

^  ^  ""'^  for  certain  cloths  specified,  part  of  the  above,  amooDtiDfrto 

142/.  It.  9d^  they  having  been  his  prqierty,  and  having  been 

sold  on  his  account  by  Rich  and  Heapy  on  commission.   Tbe 

question  was  whether  the  defendants  were  or  were  not  entitled 

to  set  off  their  demand  against  Rich  and  Heapy  on  the  bill  of 

etchangei  on  the  ground  that  the  defendants  dealt  with  themai 

principals ;  Lord  Kenyan  was  of  opinion  that  they  were,  tf 

well  on  principle  as  on  the  authority  of  Rahone  v.  WilHam(i\\ 

and  a  verdict  was  accordingly  found  for  the  defendants. 

A  rule  having  been  obtained,  calling  on  the  defendants  to 
shew  cause  why  the  verdict  should  not  be  set  aside,  and  anev 
trial  had,  on  the  authority  of  the  case  of  Estcott  v.  Mbeari 
Co.  Bank.  Laws,  236, 

Gibbs  and  Giles  were  now  to  have  shewn  cause  against  tbat 
rule;  but 

(a)  Raboiib,jub.  «.  Williams,  Mldx.    Sittings  after  Mick,  1785;  »Wch 

>^:e^m.rU  <&*V  was  thus  sUted.— Action  for  the  valae  of  goods  sold  to  tlie  defeadant  by  roewi* 

/    ,  the  house  of  MtMbemt,  sea*  and  Co.  at  Exeter^  facton  to  the  plaintiflT.    Tte  *" 

7{u^€n  I         -  fendant,  the  vendee  of  the  goods,  set  off  a  debt  due  to  him  from  i(B«*ti«e  aadWj 

^  the  facton,  upon  another  acconot  alleging  that  the  plaiptiff  bad  not  appe««  « 

'  .',  i\^f  *' .         all  ia  the  transaction,  and  that  credit  had  Men  given  by  AoAmeaad  Co.,"f»'' 

.     .  ->         tow,  and  not  by  the  pUlnliff.    Lord  MmufieU.  Cb.  J.—**  Where  a  factor,-desl«2 

'    '  for  a  principal  but  concealing  that  principal,  delivers  goods  in  his  own  nanfi  tv 

person  contracting  with  him  has  a  right  to  consider  him  to  all  toleots  and  piirp«0 

as  the  principal  I  and  though  the  real  principal  may  appearand  bring  a>*^°2 

upon  thit  contract  against  the  purchaser  of  the  goods,  yet  that  purchaser  losy^ 

off  any  claim  he  may  have  against  th«^  factor  in  answer  to  the  demaiid  of  ue 

principal.    This  has  been  long^  tettled."~Upon  th  is  opinion  the  rest,  beiflga  o^ 

matter  of  account,  was  referred.     In  BayUjf  v  Mlbrlgjf^  Londan  SittiflSi  a^  ''^ 

1 78S.    Lont  JSim^n  recogniied  the  law  of  tbii  case* 
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Sr$kinennd  Watton  were  called  upon  to  rapport  it    They     1797. 
relied  on  the  cases  of  Serime$hir€  r.  Aldertim  (a),  and  Eiicott  v. 


Milward  as  reported  in  Co.  Bank.  Laws,  to  shew  that  under  ^J^J^ 
the  circarastances  of  this  case  the  principal  might  resort  to  the  Ci.Aosn. 
bayer  at  once,  he  having  given  notice  before  actual  payment 
by  the  defendants  to  the  factors* 

But  a  more  accurate  note  of  the  case  of  Esicott  v.  Mtlward 
(I)  having  now  been  obtained  from  Mr.  J.  Butter  before  whom 
that  cause  was  tried,  and  read. 

The  Court  were  clearly  of  opinion  that  the  directions  given 
by  the  learned  judge  on  the  trial  of  this  cause  were  right ;  and 
that  this  case  was  not  distinguishable  from  that  of  iZaftone  v. 
iVUHanuh    Therefore  they 

Discharged  the  rule,  (c) 

(a)  9  sir.  11S8. 

(•)  Lmdm  Sitci^gi  after  Jfldk.  1789.  Action  for  soodsiold.  Tbe  goodi  were 
sold  hy  Fwmr  a  com  fartor,  who  me  no  areoont  of  tbe  sale  to  tbe  plaintiff,  nor 
flwde  any  entry  of  it  In  Ms  books.  /He  was  ioMlvcnt  for  Mme  time  before,  and 
HToided  all  dealing  for  a  .montb,  bi^  desired  tbat  tbere  might  be  no  baying  in  bis 
linaw,  and  had  not  dealt  with  the  dMbidant  for  a  year  before,  but  was  then  in  bit 
^ebc    Tbere  was  a  verdict  for  tbe  plaiotiflT  on  tbe  ground  of  fraad. 

(c)  The  ttme  point  was  also  niled  by   Lord  JCsawn  In  SfroMf ,  RoUf  aad  ..  ,_ 
othen^v.  De^  Lmidm  Sittings  after  Mkh.  1780.    Assnmmit  for  goods  soMf  .V^V^ 
pleai  on  assanpsit  and  a  set-o£    Tbe  plaintifi  jointly  carried  on  trade  ns  grocen,  1 19«] 
bwi  Mtmu  was  the  only  ostensible  person  engnged  In  the  business,  and  appeared  to 
sbe  world  as  solely  interested  therein.    By  the  terms  of  the  partnership,  A«is  wnt 
to  be  tbe  apparent  trader,  and  tbe  othen  were  to  remafai  mere  sleeping  partners, 
TbedeCndnnt  was  a  policy  brolcer,  and  being  indebted  for  grocery  (as  be  con- 
eeived)  to  itest,  be  effected  inwrances  and  oaid  preminms  on  account  of  Aesi 
noldjr,  to  tbe  amoant  of  bis  debt,  under  tbe  Idea  that  one  demand  mighrbe  set  off 
the  other.    i2«tf*s  nffalis  being  much  deranged,  payment  of  tbe  money 
tbe  defondnnt  was  demanded  by  the  firm,  and  was  refased  by  Um  upoo 
of  bb  having  been  deceived  by  the  other  partners  keeping  liack  and 
ont  Sou  as  the  only  person  concerned.  In  the  trade.    Lord  JCn^on,  Cb.  J* 


tbe  ground 


koldiiv  Mrt  Eon  as  tbe  only  person  co 

wm  of  opinion  that  as  the  defendant  bad  a  good  defence  by  way  of  set  off  as  against 
Aom^nnd  hnd  been  by  thecooductof  thephilntiflk  led  to  believe  that  Jloss  waa 
Ike  ody  person  be  contracted  with,  they  could  not  now  pull  off  tbe  mask  and 
cliio  payment  of  debu  supposed  to  be  due  to  Bou  alone,  without  allowing  the 
mrties  tbe  mflM  ndvantaget  aad  sqaltiei  faitbeir  defence  tbat  tbny  would  have  bad 


* 
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5atonii9,     The  Kjng  ogainst  The  lobaUt^ots  of  J\f ^t«ok. 

TIm  pviih  tf^^  ^?  appeal  to  tbe  HerefQrdshire  s^sions  gg^inst^  order 
c"^SJ*te*  ^"^  of  justice*,  by  which  22.  Cajfenur  otberwise  Vi^  Taj/loTf 
engaged  to  bis  Wife  and  fpur  cbildre,D»  were  cemoved  fro.in  Cradle]/  to  Jfio- 
^^fiMc^  Mow,  the  Seasioas  confirmed  the  order,  subject  to  the  opinion 
penoQ,        of  this  Court  ou  the  following  case. 

^mIo  be  Margaret  Cagear  single  woman,  beingsettled  at  Maikon^i 
unommr-  being  then  pregnant  of  an  jUegit^uiate  cfeild  tjiat  was  aftorwvds 
oiao.and  boru  a  bastard,  went  to  Cradley  in  173^  .under  a  certificate 
*^*,^J",^J*^  from  ilfaf*on  in  which  the  parish  officers  of  Maihtrn'^br 
wu  tbea  themselFcs  and  their  successors  with  the  consent  of  the  paiisb- 
ao?aii"*'  ioners  engaged  to  relieve  and  receiveJIf.  Cajfearwith  thechiUof 
otherchUd-  fohichghewas  then  pregnant  and  all  Other  childrentkaiAemigkt 
mightafter-  thereqfter  havjSf  uuiti]  she  or  t|iey  ahoidd  acquire  asut^qvefit 
^beid^thwt  settlemen^whensoe  versbe  or  any  of  them  tfhoiridbeeomech^rge* 
It  did  not  able  or  to  a8ikreliefofihairparish«*'«ifjGa^^ 
ruegfunuite  Under  that  certificate  until  her  death,  and  ip  1746 ^ad  Ijbiepre- 
child,  bora  ggQi  pauper  (B.  Cagear^  an  ill^^kimaCe  cbiM,  wbo  contiMeJ 
yem  after-  tp  reside  in  Cradley  until  the  present  order  of  reaMMra]«  mAo«t 
^^^^        baring  done  any  act  to  gain  a  settlement  for  biinself. 

Burrowixk  support  of  the  order  of  Session*  AkluMigfcitbi 
been  said  in  sevex^  case9  that  tbe  L^i8lature,w]]kie);il)ieyptsi0l 
Ibe  Stat.  6  and  dWZ.c.  90,  only  intended  to  coippreh^  ^p* 
timate  children  in  certificates  grauled  under  al,  yiBt  in  sane 
cases  the  certificate  bas  been  extendje.d  to  iUegitiqiate  cjJMUbreUr 
In  22.  V.  The  Inhabitants  of  /p^2sy  (a)  where  the  oertifieale  wm 
granted  to  an  unmarried  woman,  re^dtipg  bar  pregiimcy,sii' 
undertaking  to  provide  for  the  chfld  she  then  went  with,  it  wis 
holden  that  the  certificate  was  binding  on  the  pariah  as  far  as 
respected  the  after  born  bastard  child.  Then  there  is  the  same 
reason  to  extend  tbe  present  certificate  to  this  pauper;  the  cer- 
tificate mentioning  in  express  terms  the  mother's  situatioD,  aad 
extending  to  all  after-bom  children. 

Lord  Kenton,  Ch.  J.  (stopping  P.  Stanhope  who  was  <»  tbe 

other  side).It  is  not  now  necessary  to  question  the  propriety  of  tbe 

decision  in  R.  v.  Ipsley.  That  certainly  went  much  beyond  the 

former  cases  on  this  subject.    However  that  is  distingoisbable 

(a)  HwT.  5.  C  «50. 1  and  8  Ci  Jl«f f .  9,  pU  23. 
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le  praeiit  ewe.    Thai  only  ektehded  to  iBe  chfld  with    1797. 
:he  ^^romanr^as  not  ^en  pregaitet ;  and  a  child  fn  jeuttt 


n  capable  of  being  described.    But  this  child  was  not  ^^^Z  * 
II  e%fct  years  afker  the  certificate  was  granted;  and  ^J^^^^ 
llegitimate/heis  not  included  within  the  general  words  mat«oi* 
^rtificate,  whith  extends  only  to  legitimate  children. 
Curiam^    «  Order  of  Sessions  quashed. 


ing  against  J.  Baoshaw,  Esq.  and  four  Others. 

Stat  35  Geo.  3  c.  154.  to  enlarge  the  term  and  powers  of   ^^  i  ^u 
wo  acts,  29  Geo.  2.  and  16  Geo.  3.  for  repairing  and  wi-  uoder  & 
certain  turnpike  roads,  power  is  ^ven  tofivc trustees  to  ^"blfmii- 
livert  and  turn  any  part  of  the  said  roads,  and  to  vary  the  ten  had 
rough  any  private  grounds,  making  satisfaction  to  the  se-  turomadi 
rsons  interested  therein  for  the  damage  they  might  there-  tbrougb 
tin :  power  is  also  given  to  the  trustees  to  contract  and  fnnmdt, 
itb  the  owners  of  such  lands,  &c.  The  statute  then  enacts  ^^|^„,'^; 
'  any  person  interested  in  such  lands  upon  notice  to  him  ^^  owneni 
g^TVen  should  for  the  space  of  twenty  days  next  after  such  coaid  not  ^ 
teglect  or  refuse  to  treat,  or  should  not  agree,  fiu5.,  then  ^J**'  ^^^^ 
^ery  orUny  such  case  the  sfud  trustees  shoidd  cause  such  abied  on 
or  recompenceto  be  inquu*ed  into  and  ascertained  by  a  fkil^^tha 
. :  atid  after  the  said  jury  should  have  inquired  of  and  as-  owmn,  to 
ich  damages,  Seethe  said  trustees  should  orderadjudge  jury  u  as- 
rmine  the  sum  of  money  so  assessed,  &cto  be  paid  to  the  ^^^  ^^^ 
leiB  according  to  the  verdiet  or  inquisition  of  such  jury,  to  order 
der  this  power  the  trustees  turned  a  road  between  Chew-  to  b>^tJ 
md  Sheffield,  and  made  the  new  road  through  four  JJjJ^j^j.^J' 
r  land  belonging  to  the  five  defendants.    They  tender-  owoern 
urn  of  100/.  to  the  defendants  a$  a  reeompence,  whicd  ^,^^^"^0 
g  accepted,  the  trustees  summoned  a  jury,  who  asses-  '^V^^*'"" 
iamageat  lOOt  upon  which  the  trustessttiade  their  order  atd  aa  o7. 
[leatiM,  fai  which  it  was  i-ecited  that  a  dispute  had  sub-  f^'l!^^^^^. 
tweenthetrurteesand  (he  defendants  respecting  the  da-  derchbart, 
stain^by  the  llUterand  the  reeompence  due  to  them,and  did  not  np 
ler  the  powers  of  the  act  they  had  caused  a  jury  to  be  gJJJ'^/'^J^^ 
ed  impanelled  and  sworn,  &c;  who  having  viewed  the  proceedmp 
I  and  heard  counsel  andevidence}thereon  had  assessed  M^Hlad 
ige  and  reeompence  atthesum  of  100/.;  andin  which  the  ^|^^^<''' 

owners  of  th«  bad, 

Irustses 
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1797.    trustees  ordered  adjudged  and  determined  the  said  warn  eflOOL 
to  be  paid  to  the  defendants  according  to  their  respective  < 


mgabui     ^^«  '^^  proceedings  having  been  removed  here  by  certioisri, 
Bagihaw.     Nolan  moved  on  the  first  day  of  this  term  for  a  rule  to  diew 
7^  ^  cause  why  the  verdict  inquisition  and  assessment  of  dami^^es  and 

>  ^  also  the  order  and  adjudication  of  the  trustees,  should  not  be 

quashed,  for  several  objections  appearing  on  the  proceedings. 
1st.  It  does  not  appear  that  the  trustees  acted  within  their  juris- 
diction ;  no  notice  appears  to  have  been  given  to  the  defeod- 
antSy  in  which  case  only  the  trustees  had  jurisdiction  to  make 
the  order.  In  J7.  v.  The  Mayor,  &c«  of  Liverpool  (a)  this  ()r^ 
cise  point  was  ruled.  [He  was  proceedmg  to  state  other  ob- 
jections, but  the  Court  granted  a  rule  nisi  upon  this*] 

Gibbs  and  Balguy^  who  were  now  to  have  shewn  csuse,  ad- 
mitted that  it  did  not  appear  in  express  terms  either  on  the  in- 
quisition or  the  order  that  any  notice  had  been  given  to  the  de- 
fendants, but  they  observed  that  it  was  stated  that  coansel  bad 
been  heard  before  the  jury,  from  whence  they  said  either  tbat 
notice  might  be  inferred  orthatthe  necessity.o(itwas  waved.6ot 
The  Court  (stopping  Clarke  and  Nolan  in  supportof  therale) 
said  that  notice  to  the  parties  interested  was  the  foundatioa  of 
the  whole  proceedings  below,  and  that  therefore  it  should  ban 
been  stated;  for  if  no  notice  were  given,  the  trustees  had  do 
jurisdiction.  And  with  respect  to  counsel  having  been  beard 
before  the  jury,  they  said  it  did  not  appear  that  any  eomuelfir 
the  defendants  had  been  heard. 

Rule  abfidote. 

(«)  4  Bwr.  S844. 


saiurdi^  Snaith  &  Others  Assignees  of  Parke  against  Gale. 

Jufy  lit. 

Wh  re  ^  Jk  SSUMPSIT  for  money  had  and  received,&  fbrmoneyleot, 
lent  bis  ac-  ^^and  money  paid  to  the  defendant  by  the  bankruptbfeforebii 
to^t^d^  bankruptcy.PIeas,  lst,The  general  issue ;  &2dly,thebanknipt£y 
fcndant  be-  of  the  defendant  before  the  causeof  action  accrued.  It  appeared 
bMkrapt-   A^^  Parke  and  Gale  were  both  mahogany  merchants ;  andtiat 


wbicb  wei«  not  paid  till  afterwards,  ji.  may  maiotaio  an  action  againtt  the  deMaRt^ 
.luonay  paid  to  hii  uie,  notwithstanding  his  bankruptcy  and  certiicate«  and  notwIilslsMiiss 
the  defendant  before  bis  bankruptcy  gave  his  receipt  to  J^  atknowledgtiig  the  receipt  ^  » 
laach  money  as  the  acceplaaco  amoiinted  to. 
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iner  bad  accepted  bills  drawn  on  bim  by  tbe  latter  pay- 
>  bis  order,  for  bis  accommodation.    Tbe  first  of  tbese  ' 
ras  paid  by  Parke  before  Gak^s  bankruptcy,  i^nd  was 
3re  ont  of  tbe  question.  THesecond  was  for  240l.dated4tb 
ry  17»3,  tbougb  in  fact  drawn  on  tbe  8tb  February  pay 
ur  roontbs  after  date,  whicb  consequently  became  due  on 
\May.The  tbird  wa8for291/.  3s.  dated  4th  February  1793 
b  in  fact  drawn  tbe  2d  il/irt/,payable  four  montbs  afterdate 
bich  became  due  7tb  Jnne.  Tbe  first  of  tbese  two  last  bills 
ken  up  by  PariE;^  between  tbe  time  of  Gak^i  bankruptcy 
)e  issuing  of  tbe  commission  against  bim ;  tbe  last  was 
up  after  tbe  issuing  of  6a/e'«  commission.     Gale  became 
krupt  on  the  3d  May  1793,  previous  to  which  and  to 
reement  bereaftermentionedhehadnegociated  tbese  bills. 
?  8th  April  1793  an  agreement  under  seal  was  entered  in 
en  Parke  and  Crafe,  as  a  collateral  security  to  tbe  former 
i  acceptances,  whereby  in  consideration  of  833/.  l«.(name« 
sums  contained  in  the  said  three  bills  and  interest)paidby  ^ 
f  to  Galejihe  receipt  of  which  Gale  thereby  acknowledged 
tersold-and  assigned  over  to  Poribcertain  cargoes  of  m^ 
y,  then  expected  to  arrive  from  the  Bay  of  Handutoi  an4 
rned  to  Gale :  and  Gale  also  covenanted  in  case  of  the 
r  the  cargoes,  to  assign  to  Parke  the  policies  of  insurance 
i  same ;  and  at  the  same  tinae  Gale  signed  the  following 
»t  Jthereon ;  **  Beceived  tbe  day  and  year  within  written  of 
nrithin-named  T.  Parke  833/.  1#.  being  the  purchase  mo- 
within  mentioned.    J.  GaleJ*    The  caigoes  arrived  the 
ning  of  August ;  but  bills  of  exchange  came  tacked  to 
lis  of  lading,  so  that  Parke  could  not  avail  himself  of  the 
piments  without  accepting  those  bills,  which  not  being 
ed  prudent  to  do,he  relinquished  the  consignment  to  Gale^ 
\  representation  thatit  would  be  no  securi^.  A  verdiot  was 
for  the  plaintiffs,  who  were  the  assigness  or  Parke  who  had 
ecome  bankrupt  for  the  amount  of  the  twolastbillspatdby 
fter  Galeae  bankruptcy,  with  liberty  to  the  defendant  to 
to  set  it  aside  if  the  debt  ^ere  proveable  under  Calebs  com- 
on,  in  consequence  of  the  agreementbetween  the  parties. 
w  and  Marry ai  in  support  Of  the  rule  f(Mr  setting  aside  the 
ct  If  the  debt  from  Go/etoParileinconsequenceof  hisac- 
hces  were  proveable  under  &a/e'«conunission  this  action  is 
laintainable.    Where  by  the  terms  of  the  contract  it  is  a 
um  in  prs^enti  at  law,  such  debt  is  jproveable  although  the 

consideration 
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Ctti^rm 


aonskkimtioti  for  it  be  a  fiihire  r^^ntitig^nt  VmhW 
mme  £xp«ne  Ma^dwell  {n)fhe  harin^  agreed  to 
cepttnce  to  erne  Friar,  *li<?  tfttt^r  togvthcr  wirh  Slev 
<y  gave*WffydfreWa  note  dated  Mi  Novnnher  171 
^ej  jointly  and  ficTreraHy  promiseti  to  pay  him 
■vaneedf  part  thererf  mt  the  IRth  mtA  the  i-einaii 
2M  of  J  annanf  then  next.  PWor  became  a  haul 
I8lh  Dect^htr  1784,  and  Sf^ens  mi  the  10th 
month,  which  was  prior  to  the  arceptanre  bein^ 
joiut  tind  several  note  bein*^  payable.  But  upon 
Lord  Chaiieelbr  directed  that  Staff dw ett  fihonld 
to  ffTowe  hk  note  under  iS'/pi^ai^X  commission.  Ma 
(§)  is  to  the  same  efleet.  Here  Gah  by  an  instr 
•eal  arknowledg;ed  himself  indebted  in  R33/.forse< 
fce  purported  to  R6si<v<ti  eertain  carg-oes  of  mahog-ai 
true  Inrned  out  afterwards  to  be  ini  profitable  ci 
in  eonsequence  o!  btlls  of  lading  for  the  amount,  be 
Ai?m :  bnt  the  receipt  giren  by  Gate  does  in  ten 
be  an  nckiiow!edj>inent  of  a  present  debt,  and  w 
under  his  commfssitHi  to  the  extent  of  Park*s  subs 
nilkation^  H'benerer  a  man  aeknowledges  a  di 
•f  tncmey  generally^  the  law  implies  a  present  pi 
it  t  and  a  future  liability  ii  as  good  a  con&idera 
promise  as  an  executed  or  past  considemtton. 

Ersfdne  ^nd  WakontConlrdt  said  that  all  the  ^ 
were  eaiies  of  cross  secnritiesi  which  made  them  d 
present,  where  there  wag  no  legal  security  in  the  hi 
which  he  could  prove  under  the  commission*  K 
tignment,  which  failed  altogether,  nor  the  receip 
been  proved  as  a  debt  under  the  commission, 
then  stopped  by  the  Court. 

Lord  Kehvon,  Ch»  J,  This  differs  from  all  the  i 
for  here  was  no  debt  due  at  law  from  the  defendai 
the  time  of  the  defendant^'s  bankruptcy  :  but  the  d^ 
arose  afterwards  by  the  payment  of  the  acceptan^ 
No  action  could  have  been  maiutaiued  at  law  ou 
ledgment ;  in  the  other  cases  legal  securities  wer 
which  the  party  might  have  been  sued. 

Per  €^triamt  Kul 


(m)  C«.  J}«Nfr.  Lait,  183, 


(5)  J»h, 
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Tbe  King  against  Miles.  ^ 

scire  facias  at  the  suit  of  the  crown  to  repeal  k  patent    J^^^* 
ranted  to  the  defendant  for  making  ^and  vendi  i^  a  particii-  ni^  g  ^tHj  g 
rtof  lamp,  a  verdict  was  given  for  the  crcwn.    Where-  ^.s.c*n* 
a  rule  had  been  obtained  for  referring  it  to  the  coroner  Laii  miu 
tomey  of  th^  king  to  tax  the  costs  to  be  paid  by  the  de-  "^"^  j^J^*" 
Qt  to  the  prosecutor ;  which  rule  noteiund 

^Jlrtne  now  moved  to  setaside^on  the  ground  that  there  was  tJt^l^ttP^ 
itnte  which  gives  costs  in  this  case,  and  on  the  general  v^  »  p»^ 
bat  no  costs  are  payable  where  the  crown  is  a  par^,  un-  cnted  in  th«s 
y  force  of  somej>articular  statute*  JJJJ*  ""^  '^ 

^g^y%  GarrcWf  and  Wigley^  shewed  causey  andfat  first  ad« 
I  to  the  8  &  9  Tf  •  3.  c.  1 L  whicttgi  ves  costs  in  all  suits  upon 
rit  or  writs  of  scire* facias,  but  which  they  afterwards  ad- 
1  refers  merely  to  civil  suits,  as  it  mentions  plmntiffg  and 
iants^  and  award  of  execution.  And  they  mentioned  the 
}f  Brewster  v.  WeU^  6  Itlod.  229«  as  an  instance  of  a  scire 
to  repeal  a  patent  at  the  suit  of  a  private  subject,  who  was 
diced  thereby.  They  finally  acknitted  that  the  fonner 
;oidd  not  be  supported,  of  which  opinion  were 
e  Coicr/,  who  said  that  this  case  fell  within  tbe  general  rule 
0  costs  were  either  paid  or  received  where  the  crown  is  the 
cutor,  unless  in  some  particular  case%  such  as  informations 
ure  of  quo  warranto  by  the  special  provision  of  die  Legis« 

Sule  absolute. 


Patchett  Of  otMl  Bamceoft  aad  Others.  ^^^^^ 

trespMs  for  taking  tliepl«tiilidnicatlle,tmdat  IVrftbeibre  ^^  ^^^ 
IsoilceJ.,  it  appeared  Ikatifce  cattle  were  taken  imderawar.  rant  of  db* 
9fdi«essfordieaggregaleamoiuitorseiwaltaxes<a),ohe  ^''^I'of' 
^ich  was  the  land*tax  en  seme  weeds,  which  tiM  plaintiflTat  MTer^ii  du^ 

bf  iUknmt  acts  ef  paitUuBeiit,  each  givii^  a  power  of  ditlreii,  b  lefaU  The  judg- 
if  the  comnia^ionen  of  laiii*t«z  on^peal  k  cooelpiire !«  «»  sot&os of  umgtM  brought 
t  the  oficer  for  leTjins  under  a  warrant  of  diitreM. 

Hs.  the  laod  t9x^  wood  ttXi  cetsiintatiflii  tazi  wMiw  dotjf  how  duty, 
dot/,  lerfsntf*  tMi  Ac. 

the 
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1797«    tbetjmeof  thediatressmade  refiuedtopiiy,  though  hewui 
■  and  offered  to  pay  the  rest  if  thfe  defeudants  would  haye  i 

^tf«<w<"  ^^"*  ^*y*    '^^  ground  of  the  plaintiff's  objection  to  p»; 

Bavcboft  particular  assessment  was  because  it  was  to  raise  a  sum  for  tl 
of  the  parish  oyer  and  above  the  proportion  of  the  land-ts 
that  parish  payable  to  government ;  and  he  appealed  to  the 
missionen  appointed  under  the  act  of  parliament^who  uj>on 
ing  the  parties  con  firmed  the  assessmentforthe  wholcThe 
ed  judge thoi]^htthat,as the  objectionable  tax  hadbeenconi 
on  the  appeal,  it  could  not  now  be  questioned  in  this  actioi 
that  it  was  sufficient  for  the  defendants  to  shew  a  general 
to  distrain ;  and  therefore  he  nonsuited  the  plaintiff,  with  I 
to  move  to  set  aside  the  nonsuit,  and  enter  a  verdict  fc 
for  24/.  if  this  Court  should  be  of  opinion  that  the  actic 
well  founded.  Accordingly  a  rule  nisi  was  obtained  fc 
purpose  in  Easier  term  last,  on  the  ground  that  tJiere  a 
have  been  a  separate  warrant  for  each  tax ;  and  that  a  di 
under  one  warrant  for  the  amount  of  all  the  taxes  was  il 
for  which  were  cit^d  Rogers  v.  Birkmire  (a),  Clark  y. . 
(ft),  and  Stephens  v.  Houghton  (c). 

Coe&e/ZSeijt.  Chamhre^  and  Raine  diewed  cause  fd) 
only  question  which  can  be  made  in  this  form  of  action  is 
ther  the  defendants  were  entitled  to  distrain  for  any  thi 
not ;  for  if  they  were,  the  trespass  is  justified ;  and  the 
turn  of  the  sum  distrained  for,  if  too  much  were  taken,  cai 
be  questioned  in  an  action  on  the  case  for  an  excessive  dii 
The  defendants  were  entitled  under  the  statute  to  plead  tl 
neral  issue  and  give  the  special  matter  in  evidence:  bu 
cannot  be  deemed  to  put  them  in  a  worse  situation  that  ii 
had  been  left  to  their  special  plea.  Now  they  might  have  i 
ed  in  this  case  for  a  different  cause  (e)  from  than  for  whid 
had  distrained ;  andif  they  had  avowed  for  any  one  of  dn 
es»  which  it  is  admitted  was  lawfully  ajssessed,  that  would 
been  a  suflieient  answer  tothe  tre^ass,  notwithstandingtl 
cess..The  defendants  who  are  the  collector  of  the  land-tax  ai 
ilBsistants,  could  not  judge  of  the  oxcess ;  that  was  a  qa< 
for  the  opinion  of  the  commissioners  alone  to  whom  the  a 
was  made,  and  who  alone  were  competent  to  judge  c 

(a)  9  Stra.  1040  and  Sep.  temp.  Barim.  S45.       (ft)  Cited  ibid. 
^  1  Barnard  188. 214.  (lO  In  tbe  last  tc 

Vide  BuUi9.  F.  55.  cites  3  G».  M.  s. 

qua 


(c) 
W 
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iiii(a).    The  assenment  is  entire  tboogh  for  separate     17d7. 

As  to  Rogers  ▼.  Birkmiref  the  only  point  determined  ■■ 
iras,  that  where  there  were  distinct  demises  of  different  ^^^^1^ 
8  of  land,  a  distress  on  one  of  those  parcels  for  rent  is*     Bin. 
out  of  both  was  bad,  which  is  admitted ;  bat  it  does  not    ^^^^^ 
m  this  question. 

0,  Wood^  and  Aimlief  caMriU  The  sereral  taxes  which 
listrained  for  under  one  warrant,  are  duties  imposed  by 
^nt  acts  of  parliamenti  each  goring'  a  different  power  of 
n,  therefore  there  ought  to  have  been  so  many  different 
ats,  otherwise  the  subject  is  perplexed ;  for  the  plaintiff 

have  a  good  defence  to  one  and  not  to  others :  but  if  they 
infonnded  together  in  one  general  assessment,  and  levied 
one  warrant  of  distress,  he  is  deprived  of  that  election* 
ning  a  horse  or  other  indivisible  chattel  taken  as  a  dis* 
snd  the  defendant  in  replevin  were  to  avow  under  seve- 
thwities^  as  in  this  case,  for  different  taxes,  if  he  were 
as  to  one  avowry  he  would  have  judgment  pro  retomo  ba« 

1,  and  if  he  failed  in  others  there  would  be  judgment  for 
aihtiff  with  damages;  so  that  there  would  be  difierent 
aconsistent  judgments.on  the  same  record ;  which  shews 
i  distress  for  different  subject-matters  is  bad.  And  so  \t 
leld  in  Clark  v.  LucaSjJtt.  2  Oeo.2  (A),  that  a  jointdis* 
for  three  several  amerciaments  in  an  inferior  court  for 

several  defaults  of  appearance,  was  bad.  Besides  it  is 
»ible  where  the  distress  is  for  several  causes,  to  say  how 
I  should  be  returned  for  one  cause  and  how  much  for  ano- 

\Ashhwrstj  J«  asked,  how  it  would  be,  according  to  that 

nent,  if  aman  had  two  warrants  of  distress,  and  there  were 

ne  thing  (ex.  g^.  a  horse)  distrainable  on  the  premises  f] 

per — ^The  party  could  only  take  it  for  one  cause  at  a  time  ; 

^ingonce  taken,  it  is  in  eustodia  legis,  and  cannot  be  ta- 

For  another  cause.    The  question  of  the  quantum  necessa«» 

urises  in  this  case,  because  there  was  a  tender  of  all  the  other  ^ 

\  except  the  land-tax  for  the  woods ;  and  it  is  clear  that  a 

ess  after  a  sufficient  tender  is  a  trespass;  so  that  the  legality 

e  distress  for  that  assessment  must  be  supported  in  order  to 

)Iish  the  defence  to  this  action.    There  is  no  dispute  about 

[(aantum  of  that  particular  assessment,  upon  which  alone 

judgment  of  the  commissioners  would  beoondusivebutthe 

HMlci^  ▼.  CAM9»ei«,  1  Bhit.  980,  Y i,  pirrMi  ▼.  BcF*  ^^^  ^  ^^  ^^ 
Cited  la  JEUf.  Umf.  aMr4m;^AA. 

legality 
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hgiiSijr  of  it  »M»i»hi  dupule;  wd  il  is  ooDtend^liMf  A0 

ilmvee»oeeddMei«jiiri0dl0tion.    Where  a  man 

kiy  wiltmiiy  of  law,  if  hrdniM  ttutt  stmhority,  be  n  a 

1;  aiid  sokrone  who  ditttaiQi  and  sella  ibr  two 

Hint,  jfriieiL  one  enly  i»dbe«    So  Itei^,  the  defetidhnts 

having  anthority  to  take  for  one  caose,  and  taking  ibranotlier 

dMs  aia  tttiU|wmfc    Ike  aoliaff.fov  an'  exoeanTe  diatrea^oaly 

Keg  lihiiBi  tbv  diatw  mhsgeHf  made  and'fov a  1^  cMe, 

tatmoniatHlMBi  tkaa  waaBafflaieatfortliiiFpvv|KMiie^:  htnfhm 

AadS^ecliottlD^lbe  wkob  beyond- the  atam  tendierre^;  and'thn 

dtfffii'ff  mv.in  effiBct  one*  execnlMtti  npcn  aewiuT  jn^^^neiits^ 

ivUckialadtiaDdtliarasientte  being  entire,  if  bad  m  part, 

2fta  CoarttooIfclinmtaaNnddar  of'limrapinia^ 

Wfrdalif«BBdl9r 

Lard  KnrKm^  Gh.  Ji.  Aa  lA  liiv  taae»^  wem  ermiimedoB 
afparit  hoaremr  liiyuyn?  perflapa  A#  ette'obi|eeted  to  was,  it 
jHpsfcbe  bindii^  on.tiH9|Wilf»r  and  tken  dto  wamntof  dii- 
irBsa».iiK)fngk  liiodadadsdieairaH;  wan  pwpeitj  lanNdi  Hie 
toaaaqnenn  aC  whieli  ia^tbal^  tfae  ndeibra'iieir  trU^initbe 
diaduuEgedy  and  lite  ninaaatalind^ 

Stale  disclitigcdr 


iifieranat.  rllB£defeadantJbeki|taEre8tede«abailabto 
!!^^»uiie    -"^bailforlOQilainiopmuri^gaTeabailibondto 
siieriflrfor    but  the  bad  above  not- juetifvHiff  iada*  tfane.  an  ullaihifi^ 
ing  in  tbe    was  granted  against  the  sbenff  ibi-  not  brii^ng  m  mt  bodj. 
Cotrt  will       Lm>e^QVi  a  former  day  mared  to  slay  paoceedinyagainrtdn 
only  relieve  sheriff  on  payment  of  lOOt  the  amaual  of^lhe  deb*  smra  t% 
iwyi!B«Uie  together  with  the  costain  the  original  aotiatt^and  diost  in  iht 
"^t^  proceedings  againai  the  sbwi£   HaadmiitedtbataceoidiBftt 
andnot       thecaseof  Or^Mv.  Ftaceal  (a)  the  bail  belewr  were  liable  tsihi 
MTflwora   ^^^^^  debt  and  Goals,  though  exceeding  the  anna  amnrla;  b^ 
lowidcofti.  said  that  that  case  was  different  froaa  tbe  praaanl^  beeaasa  tba 
bail  below areatlawliaUetotbafaUexleiit of  theii  leneguifaarrt 
and  therefore  when  that  ia  forfeited  the  Court  may  refniato'^ 
lieve  them  unless  they  will4ia  suhijantisl  juatiee  bf  pqP>f  ^ 

(a)  CMy>.71t 

sum 
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mm  JteMy  doe.  But  it  is  olhnnme  iii  thecatr  oTbul  iftdiemo-  1797L 
tiOD,  who  are  not  liaUe  beyond  the  maaiLwmank  tovead  theoMlo 
(a).  The  Sheriff  stands  in  a  more  fiiToanMo  silaatmAtti.tbv 
kail,  becaosehe  is  nola  fret  agentasthey  are.  And  heahn^re- 
ferred  to  Yea  v.  LethMdge(^}k^a»9w  thatthe sheriff k  Mtliap 
ble  to  the  same  extent  in  an^actioaas  tho  hai^  nouldhaiw  boe« 
if  properly  taheiiw  There  ia.hss  reason  looin  AiscasafiyrdM 
Covrt  to  take  advaalagS'ortbe  attachment  agahMtAesheriff) 
becaose  tliat  mdde  of  pnsceeffing  hasronljF  ohCauMl  in  modsra 
times,  in  lieu  of  tbe  anaenftmeflnMlby.  anaro0]Mnl^ts.eosipsl 
him  to  bring  ia  die  body,  which  was  never  carried  to  the  ex« 
tent  of  making  the  sheriff  answerable  for  the  debt  (e.) 

Marryai  shewed  cause  in  tbe  first  instance,  and  relied  upon 
several  authorities;  Orion  f.  Fincenl  (dj^  Powle$^  y.  Maelnn* 
tosh  (#>),  where  thisvery  point  was  decided  against  the  sheriff  in 
C.  B  ;  and  R.  y.  The  Sheriff  of  MUddUtex  (f).  He  also  sug- 
gested, as  anadditioaal  reason,  why  thesheriffshonld  beliaMe, 
that  by  his  de&ult  the  plaintiff  was  prevented  from  recovering 
his  debt  and  costs  in  the  original  cause,  and  therefore  tbe  slie« 
riff  ongibt  to  indemnify  him  to  the  full,  extent. 

This  matter  stopdover  by  the  desire  of  the  Coud  till  this 
di^.;  when 

Lord  K^HTOH,  Cb.  J.  sitid  that  the  Court  had  been  iur- 
niahed  with  a  precedent  in, point  in  this  Court ;  a«d  hisLord* 
diip  read  the  following  caae  firom  the  Master's  notes^— ^  Tha 
King  v«  The  Sheriff  of  .WdilfeMflr.  An  attachmenthavinggoBs 
against  the  sherifl^  a  rule  was  obtained  calling  on  the  plaintiff 
in  tbe  original  action,  to  shew  cause  why  on  payment  of  thesum 
sworn  to  and  costs,  the  attachment  should  not  be  set  aside,  the 
same  as  in  the  case  of  baiL  Lord  Mamfield  asked  Master  jBen* 
toa  if  be  had  ever  known  an  instance  of  this  kind,  who  inf<«m* 
ed  the  Court  that  he  never  had,  unless  where  the  sheriff  paid 
tM  whole  debt;  and  that  tbfi  order  from  their  Lordships'  cham^ 
heA  were  always  on  payment  of  debt  and  costs,  whereopoa^ 
tbi  rule  was  discharged. 

m  JtiU^  4  fol.  489.    Sed  ▼!.  Gmcanm  ▼.  Uikhidg*.  S  fl^  Bkc  96. 
<<;SH.BlMlb4S4.fi.aiidth6caic«thefecited.  . 
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1707.  Grosb,  J.  There  is  no  hardship  on  the  sheriff  in  this  < 
because  he  has  pat  himself  in  this  situation  by  his  own  dc 
in  neglecting  his  duty* 

Lawrence,  J.  Even  if  there  had  been  no  decided  o 
.should  have  thought  the.  sheriff  liable  in  tliis  case  npoi 
principal  laid  down  Orion  v.  VincenL  For  if  the  bail  1 
would  be  liable  beyond  the  debt  sworn  to  within  the  ext 
their  recog^nizance,  the  sheriff  by  whose  default  the  pli 
has  been  deprived  of  that  security,  ought  to  be  liable  t 
6ame  extent,  as  if  he  had  done  his  duty. 

Ruledisdu 


^M^'  BURSTALL  Ogoiust  HoRNER. 

]^^^,Iq  f  IIHIS  was  one  of  twelve  actions  on  a  policy  of  insui 
fcreni  so-  -L  Theseveral  defendants  obtained  rulesforleave  topayi 
poiicyof  in*  1^^  court  on  one  count  in  the  declaration,  for  money  ha 
"jrajoce  received,  (being  a  return  of  the  premium,)  which  the 
loto  court,  tiff's  attomies  took  out  of  court  in  all  the  actions^  bat  th< 
pUintiff^  not  then  tax  the  plaintiff's  costs  in  either  of  them.  After 
took  oat  the  consolidation  rule  was  obtained,  expressing  in  the 
taxing  the  language.^  Upon  the  submission  of  the  defendants  in  the  I 
ti^^after!  ^^^^^  ^  ^^  bound  by  such  verdict  as  shall  be  found  i 
wanit  they  first  mentioned  action,  &c/'  The  plaintiff  was  nonsuited 
tbeTcoiii^^  cause  that  was  tried;  and  the  Master  in  his  taxation  of 
inon  coDio.  allowed  costs  to  the  plaintiff,  in  all  the  actions  up  to  th< 

lidation  .  .  "^      .  -  .  ^ 

rale}  aod    when  the  money  was  paid  mtp  court. 
Jll^'^ii*"**^     5ay&y  obtained  a  rule,  calling  on  the  plaintiff  to  shew 
ftoited  io      why  the  Master  should  not  be  directed  to  review  his  tas 
tiiat^wu"    ^^  ^he  ground  that  though  he  had  taken  the  money  < 
S*^  ''r      court,  yet  as  he  had  consented  to  the  consolidation  rule,  l 

Hela  tbat  .  •    »         i  •  /•  »  •  • 

(lie  latter  not  now  entitled  to  the  costs  m  any  of  the  actions  up  to  th< 
tSuttHn  the  ^^  P*y"^S  money  into  court,  he  having  been  nonsuited  : 
costs  io  any  one  that  was  tried  (a). 

(ions  apVo  TFoocf,  who  nowshewcd  cause  against  that  rule,adautte 
the  time  of  ^^  plaintiff  was  not  entitled  to  the  costs  in  the  action 

paying  mo-  ^ 

aey  iiuo 

coart. 

(a)  VId.  Stodkari  ▼.  Johmon^  anU  S  Tol.  fl5T.  i  5(«iMiif0ii  ▼.  Far*f,  M^ 
10. ;  aad  KaJbetl  ▼•  Hudson*    ib» 
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I,  but  contended  that  he  was  entitled  to  the  costs  in  the     1797, 
0  the  time  of  paying  money  into  court,  the  consolida- 


only  expressing^  that  the  defendants  agreed   to  be  ^a^'^w*''' 

CO.    He  also  said  that  the  plaintiff  would  not  have  en-   Hoene^ 

0  the  consolidation  rule  if  he  had  thought  that  it  would 

n  entitled.    But 

tmrt  thought  that  according  to  the  fair  construction  of 

^lidation  rule,  the  plaintiff  was  bound  as  well  as  the  de- 

;  and  that  as  the  nonsuit  in  the  action  that  was  tried 

[usive  in  all  the  other  actions,  the  plaintiff  was^i^i^le^ 

ia-of  the  costs  to  which  he  would  otherwise  have  been 

li^-C0sls-in  any  of  them  even  up  to  the  time  when  the 

as  paid  into  court. 

Rule  absolute* 


King  against  the  Inhabitants  of  Seton^         Ju^  5tk!* 

defendants,  the  inhabitants  of  the  township  of  Seton^  quatbeda 
i  indicted  for  not  repairing  a  road ;  and  after  verdict  J^^^^chTil 
ment  at  the  Quarter  Sessions,  a  certiorari  was  served  tmcd  be. 
B  the  record  here.  nori^ 

^re  on  a  former  day  in  this  term  moved  to  quash  the  ?"|i>  ^fter, 
quia  improvide  emanavit,  observing  that  the  party  on  an  in- 
wi$hed  to  remove  the  record  could  only  da  so  by  writ  foJ*"*"J.. 

demeanor* 

Dw  shewed  cause  ag^ainst  that  rule,  and  insisted  that  all  „«q7,  tile^* 

edings  below  were  stayed  by  the  issuing  of  thecertio-  "^^'^^^^ 

^h  was  before  verdict  in  this  case.    In  2  Ld.  Raym.  moved  by 

ire//,  J.  said  "  A  writ  of  certiorari  removes  any  order  \^^l]  ^^ 

tion,  though  they  be  made  or  taken  before  the  teste  of 

so  they  be  taken  before  the  return ;"  and  in  that  case 

sition  taken  after  the  test^,  but  before  the  return  of 

ran,  was  quashed  by  this  Court  for  defects  appearing 

[(aisition. 

[enton,  cL  J.  In  the  case  of  summary  proceedings 

convictions  before  magistrates,tbe  proceedings  may  be 

by  certiorari  after  judgment,  because  such  proceedings 

be  removed  by  certiorari :  but  where  a  judgment  has 

m  on  an  indictment,  the  record  must  be  removed  by 

IL  Bb  fiTit 
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1797.'   writ  of  ettor.    If  any  ftaiid  or  misoondact  had  beea  in 

-  to  the  iHMigi8trate»m  proceeding  notwttfastandiiig^  die  Jara 

^^SS^  the  certiorari,  that  might  have  been  a  grovnd  for  a  cri 

Tbe  inhft-  proceeding  against  them;  and  I  believe  there  are  instan 

a^voir,    which  a  criminal  information  has  been  granted  against  i 

trates  acdng  in  Sessions.    In  this  case  if  the  party,  wh 

ont  the  certiorari,  wish  tp  object  to  the  proceedings,  h 

remove  tiie  record  by  writ  of  ehror:   but  this  writ  m 

^puished* 

iFtrCkriMH  Mnlmwk 


Mbf  Df  Yinvrrr  ran* 


C     AS     E     S 

ARGUED  AND  DETERMINED 


1797. 

in  XHB  — — — 


:jourt  op  kings  bench. 


iir 


Michaelmas  Term, 

iie  Thirty-Mventh  Year  of  the  Reign  of  Geoeob  III. 

Norton  against  Butler  Danvers.  N^/mh, 

f  tbestatST  Geo.  3.  c.  45forre8traittinp  for  a  limited  time  J^^^  ^J^^""^* 
layments  of  cash  by  the  Bank,  it  is  enacted  that  no  person  ^'"^  *■<- 
le  holden  to  bail  unless  the  affidavit  made  for  that  purpose  /baLJahilT 
n  not  only  every  thinir  required  by  the  stat.  12  Geo.  1  c.  J^^^^  !*^  ^ 
it  also  state  **  that  no  oner  has  been  made  to  pay  the  sum  ttg^uan 
ney  sworn  to,  in  notes  of  the  said  Governor  and  Com-  f^hf/gt""' 
*  &c.    This  act  not  having  been  adverted  to,  many  appli-  a  bjiiibandp 
I  were  made  to  the  Court  in  this  term  to  discharge  de-  ufiftwuTih 
\tfi  afft  of  custody  ojk  filing  common  bail  who  had  been  ar-  ^^^^f\  ^t 
since  $he  passing  of  the  act,  on  a  defect  in  the  affiidavils  ciency  of 
stating  that  no  offer  hsd  been  made  by  the  respective  {^'jiuU^^^J'* 
lants  to  pay  the  debt  in  Bank  notes.    Lt  being  a  question  ^^>'- 
itimpoctance,  the  Court  did  not  decide  U  nt  first,  but  0|0 
eqnent  ^y  in  this  term  they  thought  themselves  bound 
positive  words  of  the  act,  and  made  most  of  the  rules  ab- 
Uf^  dis^cbi^iiqpng  the  def^dants  out  of  custody  or  for  set- 
;ide  ^e  bail-bonds,  but  without  costi: 

Bb2  Before 
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1797.        Before  the  general  quest  ion Iwas  determined,  this  ca 
and  Minr/aif,  for  the  plaiutiiF,  in  shewing  cause  ag 


^^"T^f  rule  for  delivering^  up  the  bail-bond  to  b^  cancelled,  i 
DiMTims.  the  defendant's  haviu«r  wared  all  objections  to  the  bj 
1st,  Because  he  bad  not  objected  in  last  Trinity  te 
2d]y,  Because  be  had  v ohni tar ily  given  the  bail  bond 
being  that  on  the  defendant's  being  informed  that  a 
been  taken  out  against  him  on  the  27th  of  June  last  he 
bail  bond* 

Wightft  in  support  of  the  rule,  contended,  Ist,  Tha 
fcndant  had  not  waived  bis  right  to  take  advantage  of  t 
tion,  either  on  account  of  the  ume  (a) that  had  elapsed 
bail-bond  was  given,  i^  having  been  given  only  a  few 
fore  the  end  of  the  last  term  \  or  on  account  of  his  havii 
tarily  given  the  bail-bond^  chat  having  been  given  i 
present  the  arresL  2dly,  That  this  was  a  defect  in  the 
ings  themselves  which  the  defendant  could  not  waive 
simply  an  irregularity  iu  the  mode  or  timeofproceedinj 
V.  Wihon^ante^b  vol. 254  (?/)■ 

Lord  KEifYON,  Cb,  i*  If  any  error  appeared  on 
ceedingfi;  of  the  Court,  I  admit  that  the  defendant  c 
waive  without  giving  a  release  of  errors;  andithasbeei 
bow  far  an  error  in  law  cau  be  confessed :  but  the  ai 
hold  to  bail  i.s  only  process  to  bring  the  party  in, 
choose  to  waive  any  objectLon  to  that,  he  may  do  it 
this  case  I  think  he  has  waived  taking  advantage  of  tl 
tion.  If  indeed  the  defendant  had  been  actually  un( 
at  the  time,  his  consent  to  give  a  bail-bond  would  not  \ 
himling  on  him,  because  it  might  be  considered  as  giv 
duresg  :  but  here  be  voluntarily  g»ave  this  bail-bond 
that  ground  only  my  opinion  in  founded. 

Per  Curiam^  Rule  discha 

{a)  The  letiftH  trf  lime  was  after  wards  boldeo,  in  Fmmick  ▼•  JSTin 
^nivf^r  flf  th«  objectioD.  Bu(  iti  a  aubsequeot  ca8r,Levy  t.  Dapomie, 
tiiat  tbc  defendaat  could  not  tnkfr  advantai^  of  Uie  objecUoo  after  lie  fc 

(A)  In  that  ca^c  there  w:i5  an  objection  to  the  writ  as  well  as  the  ai 

fu}  It  became  a  qiip^tiau  in  a  stibseqaent  case  in  this  term,  Nesi 
wtMthcr  or  not  it  h'qj  Qeceibary  to  be  stated  in  an  affidavit  made  m  ir\ 
pufpiKse  uf  arrest  ingtHe  defeadant  in  this  country,  that  the  defendant  h 
m  tender  of  tbemone-y  in  Bank  nolea^  For  the  plaiatifT  it  was  argued  i 
of  parliament  dUI  not  cxti^nd  to  Ireland;  but  7*A«  Court  were  of  opioioi 
a  (ltd  av  it,  thoygh  made  in  ireland^  wa^  made  for  the  purpose  of  being 
rountry^  it  uup^ht  to  contain  nlk  Lhu^c  requisites  that  are  essential  in 
made  in  En^Untd  to  hold  to  bail :  ftnd  they  made  the  rule  absolute  t 
f  Iiei  defiradniit  out  of  custody^  on  filing  common  bail* 

Mingaj/  In  lupport  of  tbe  nilr,  Mrskinn  and  AjHtrums  SfaUvtit.  [1  Bm 
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1797- 

he  King  against  The  Inhabitants  of  the  West     

Riding  of  Yorkshire.  J"^"^, 

HE  following  order,  made  at  the  Quarter  Sessions  for  the 
West  Riding  of  Yorkshire,  was  returned  to  this  Court  by  2S*Scf 
irari.    "  Mr.  John Shelton  attorney  at  law  hayinir  produced  *^  tbcQaar- 
Court  bis  Dill  tor  the  costs  charges  and  expences  incurred  ii«?e  oo  «u^ 
e  prosecution  of  a  certain  bill  of  indictment  against  one  Jjjer^h^ 
iapman  for  a  misdemeanor  in  refusing  to  aid  and  assist  JB.  co^  of  b 
'efield  constable  of  the  township  otLaughton  en  leMorthen  fo^mb^'^ 
saidRidingintheexecutionofawarrantmadeanddirected  ^^^'^^r^ 
i  said  JB.  Scholejieldj  hyM.A.  Taylor ,  esq.  one  of  his  ma-  imder  the 
s  justices  of  the  peace  for  the  said  Riding,  against  one  mJ[^||"t^^ 
(me/Zfor  a  breach  of  the  peace,  which  said  bill  of  indict-  tobeaiiow. 
was  preferred  and  found  at  the  General  Quarter  Sessions  tbe^oimtj 
e  said  Riding,  and  afterwards  remored  into  the  Court  of  "^* 
8  Bench,  at  the  instance  of  the  defendant,  and  tried  at 
\  and  to  appearing  to  the  said  Court  that  the  prosecution, 
the  same  had  been  commenced,  was  directed  by  Bacon 
iBryanCooke  and  •/am6«jS!fat;«n  three  of  his  majesty's  jus- 
>f  the  peace  for  the  said  Riding,  to  be  carried  at  the  ex- 
of  the  said  Riding  to  be  defrayed  by  and  out  of  the  coun- 
5s  of  the  same  Riding,  which  three  last-mentioned  jus- 
ipon  inquiry  and  examination  into  the  circumstances  of 
Be,  were  of  opinion  that  the  expences  of  the  said  prosecu- 
aght  to  be  paid  out  of  the  said  rates,  and  that  the  said 
nent  bad  been  prosecuted  accordingly  by  the  said  John 
m,  as  attorney  or  solicitor  in  that  behalf,  and  that  the 
»  contained  in  the  said  bill  amounting  in  the  whole  to  the 
f  76/.  \9s.  9d.  are  proper  and  reasonable ;  it  is  therefore 
id  by  the  Court  upon  the'  application  of  the  said  John  Skel^ 
that  behalf,  that  the  said  bill  be  allowed,  and  that  the 
rer  for  the  said  Riding  do  accordingly  pay  the  same  out 
rates  in  his  hands.*' 

lie  having  been  obtained,  calling  on  the  prosecutor  to 
xiuse  why  the  order  should  not  be  quashed, 
!?,  CAaift&re,  and  Lambe,  were  now  to  have  shewn  cause 
t  it ;  but,  on  a  question  from  the  Court  whether  they 
it  it  could  be  supportedonanylegalgrounds,they  candidly 
ed  that  it  could  not,  this  not  being  included  under  the 

provisions 
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1797.    provisions  of  any  of  the  acts  of  parliament  (a)  gftving  the  j 
authority  tb  alloi^  charges^  8tc.  Wherettpim 


Tbe  Ki«  G 


ag^lT       TheCouTt  directett  that  theorder  of  Sessiorisshould  be  q 
TheinhabU      Ersktiiej  GibbSf  Gaily  and  Heywoodf  were  in  suppor 

ThtWEST  rule. 

HiDiwr.  of       /^)  Yid,  Bum't  Just.  lit.  "  Cbwifwraft,"  where  all  tH«e  acts  are  coB 
York-         *  ' 
ftaiRE* 


Tuetday    Atkinson  Etid  Others  Assignees  of  Hodges  a 
Kw.  uih.  yypi^  against  Elliott  and  Another. 

ON  tlie  trial  of  this  action  of  ^ssmnpiiti  for  money  I 
..  ».,.  |....  received,  the  fdlbi^itig  eas^  i/nks  reserved  for  the  i 

fnd^^fecT   of  this  Court. 

f^rds  ano.  On  thb  2^d  May  1796  the  d^efendailts  isoid  to  Hocfyestb 
•f  go^d^of  r^p^  300  barrels  ot  feffor  43b/;  at  six  ^milbs  credit,  ant 
^;  ^onihi  ^  o^'^^^  ^'****®  mottth  they  dre^  a  bill  oh  himat »%  moat 
credit  I  for  the  amount,  which  Hoige$  ades^ptedi  On  the  i2d  £iq 
lim  ram^  1796  J7ocf^e«  alsbptirtha^d  at  ^ix  mouths  credit  of  the  i 
^ISSTed''*  *^"'*  ^"^  barrels  of  t^  fcr  2801.,  Ibr  irhfeh  he  gavis  th^ 
/}/>  hSndi"  atits  his  acceptance  to  tb^ir  draft  datM  6th  iS^rf^ier  ] 
ehaoif  for'  ^^^  ^^^^^^  ^^te.  The  Sri&t-raerttibned  bill  for480ibea 
a  large  a-  on  the  6th  Ncfce^hsr  1796^  i«rhieh  BddgH  ihm  not  abli 
the^^aiu^f  but  on  the  9tli  of  the  said  ttibtith  he  gave  the  defetidan 
o^rdfr^*a*°  tipou  Walpoh  ahd  Co.  fbr  lOW.  due  the  Uth  of  Decea 
fbr  them^*^  lowing,  Aud  ou  the  foIl6Witigdfty(An9t^eliifter  10th)  iudm 
to  ret^' to  ^^^  defendahts  a  bill  of  etdiatagtd  dtni^n  by  him  on 
^.  the  ofcr-  cepted  by  Bulldck  and  Sdn^  ^ated  87th  Ombiar  Mm 

piQs  when  •  * 

the  biu  weeks,  after  date  fbr  600/.^  and  the  defeoAsitits  gave 

plud  ^  b!  'f'ol^o^  i°gr memorandum  or  undertaking ;  '^  M^moraudm 

received  u  mise^to  pay  Mr.  N.  Boiges  1701.  when  his  bill  on 

o'fTbin!  ''S^ttockMd  Son  is  paid,  whieh  b«l  I  received  N. 

beJameV'*  "  ^^^'  *'^^'  C*^?^®^)  '^^^  BHt&iMd  Co,— Bill  dfl 

bankra^p*  «<  tobev  27th  at  six  weeks ,  for  5002."  tt  Waft  ftot  m  1 
pa\d^fbr'%e  templation  of  either  party  to  do  mote  than  take  up 
^uf  ''^''  mentioned  acceptance  o(  Bddges  with  the  bill  of  Ailf 
hcid,in  an '  Son,  and  therefore  after  payment  of  what  was  due  on 
jJrolr^t  b  <^^P*^*Vce  so  given  as  aforesaid  for  th^  fiifst  ta^tioned  p 
^.'sas-  good^,  the  residue  was  to  be  leturtaed  to  jETod^^.  ' 
^the  wrp?i!l  ^  ceptance  byMessrs.£ii/ldcA;  andSon  for  500/.becaihie  dti 
9[  the  bill,  that  B,  might  rerahi  ft  tosatitfy  hit  detnafld  on  ilk  for  lie  MBcaQd  naicd 
(&.  Tauiit.  66.]  i\  Mar.  164.] 
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Decemier  1796»  and  was  tben  duly  paid  by  theor  to  t}ie  1797. 
Intel  tbe  bddeiB  thereof  ;aiid  the  above-mentioned  b3I  ou'^ 
B  and  Co.  for  100/.  was  likewise  paid  on  that  day.  On  the  Mg&mM 
December  1796a  commission  of  bankrapt  issaed  against  S^^v^. 
who  was  duly  declared  a  bankrupt,  and  the  plaintiffli  /?y/^y  y 
osen  assignees  of  his  estate  and  effects.  They  irome-.x  '^-  ^  /  ^ 
applied  to  the  defendants  for  payment  ofthe  170A  they 
n  overpaid  in  the  said  bill  for  500/.  on  Bullock  and  Son 
it  to  their  undertaking  above  stated,  when  they  objected 
»  alleging  that  they  then  held  Hodges^  acceptance  for 
ove  mentioned,  and  claiming  a  right  to  retain  the  said 
pact  payment  of  the  same,  though  it  did  not  become 
I  payable  till  the  9th  oi March  last,  when  thesix  months 
)r  the  goods  sold  to  Hodges  (which  was  their  usual  cre« 
customary  mode  of  dealing)  expired.  The  action  was 
iced  on  the  12th  oi  February  last. 
er  for  the  plaintiffs,  after  stating  the  questionto  be  whe* 
defendante  were  entided  to  setoff  the  bankrupt's  accep* 
r  rather  to  retain  the  170/L  the  remainder  of  the  bill  for  * 
wards  satisfaction  of  their  demand  on  the  bankrupt  for 
le  price  of  the  goods  sold  by  them  to  him  on  the  2d  of 
^er  1796,  argued  in  the  negative.  This  question  depends 
contract  between  the  parties  made  on  the  10th  of  JVo- 
1796.  Mow  the  deposit  of  the  bill  for  600/.  with  the 
mts  on  that  day  was  not  a  general  deposit  to  answer  all 
Is  that  they  might  have  on  the  bankrupt,  but  for  the  spe- 
orpose  of  securing  to  them  the  290/.,  the  remainder  of 
lie  of  the  first  goods  sold  by  them  to  the  bankrupt ;  and 
t  memorandum  the  defendants  expressly  agreed  to  re- 
e  overplus  of  170/.  to  the  bankrupt,  as  soon  as  the  bill 
'•  was  paid.  The  attempt  therefore  on  the  part  ofthe 
es  to  retain  this  in  satisfaction  of  another  debt  is  in  direct 
ion  to  their  agreement ;  it  being  stated  as  a  fact  in  the 
at  nothing  more  was  in  the  contemplation  ofthe  parties 
be  bill  for  500/.  was  deposited  with  the  defendants,  than 
re  to  them  the  amount  of  the  bankrupts  first  acceptance 
first  parcel  of  the  goods.  As  between  the  original  par-* 
this  contract,'  it  is  clear  that  the  defendante  eonld  not 
ad  any  lieu  on  the  bill  for  500/i  for  any  other  demand 
hat  expressed  in  the  memorandum;  and  the  bank* 
^Hodges  cannot  put  the  defendante  in  a  better  situa- 
WMi  they  were  in  before.    It  will  be  contended  however 

OB 
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1 7d7«     on  behalf  of  the  defendants,  that  it  is  immaterial  by  what 
*  they  got  this  money  into  their  hands,  but  that  having  got 

^V^om'  ^^  entitled  to  set  off  their  second  demand  against  it  by 
Elliott,  of  the  Stat  5.  Geo.  2.  c.  30.  «.  28  (a).  And  it  cannot  be  < 
but  that  some  debts  may  be  set  off  under  this  statute  tba 
not  due  at  the  time  of  the  bankruptcy,  on  the  ground  o 
being  mutual  credit  between  the  parties ;  as  in  the  cas 
parte  Prescott.  1  Atk.  230. ;  French  v.  Fenn,  Tr.  23  * 
JB.  R. ;  and  Smith  v.  Hodgson^  ante^  4  vol.  21 L  But  c 
mination,  it  will  be  found  that  this  case  does  not  come 
the  meaning  of  the  statute  respecting  "  mutual  credii 
that  only  applieif  to  cases  where  mutual  credit  has  been  g 
the  ordinary  course  of  commercial  transactions :  when 
is  not  a  case  of  that  description,  the  bill  for  500/.  haviii 
been  deposited  with  the  defendants  for  a  particular  purp< 
property  in  that  bill  was  never  in  the  defendants  for  a  sine 
ment ;  they  held  ,it  merely  ad  trustees  for  the  bai)kru| 
even  if  this  were  a  case  of  mutual  credit,  the  defendants 
entitled  to  retain  the  overplus  of  170/.  by  reason  of  their  e 
stipulation.  Suppose  the  defendants  had  undertaken 
this  surplus  to  a  third  person  instead  of  the  bankrupt 
would  have  been  no  pretence  to  say  that  they  could  hi 
tained  it,  on  the  ground  of  their  having  another  demand 
bankrupt;  and  if  not,  they  cannot  retain  it  as  against  \ 
signees  of  the  bankrupt. 

Gally^  contra,  was  stopped  by  the  Court. 

Lord  Kenyon,  Cb»  J.  The  stat.  5  Geo.  2.  c.  30.  $.  2& 
that  were  there  are  either  mti/t^a/  credit  or  mutual  debts  b 
the  bankruptand  any  other  person,one  debt  may  be  set  off] 
another,andonly  the  balance  claimed.  Now  in  using  those 
the  Legislature  must  have  intended  something  more  than 
have  been  expressed  by  "  mutual  debts"  only;  and  thede 
referred  to  shew  that  this  construction  has  been  put  up 
act.  I  agree  to  what  was  said  by  Mr.  J.  Buller  in  one  of  the 
that  where  there  is  a  trust  between  both  parties  there  is  a  i 
credit.  Justice  also  requires  that  the  whole  account  on  hot! 

(a)  VThich  enacts,  that  where  it  shall  appear  to  the  cooimisionerf  tl 
hath  been  mutual  credit  given  by  the  bankrupt  and  any  other  person,  oi 
debts  between  the  bankrupt  and  any  other  person,  at  any  time  before  mc 
became  bankrupt,  the  said  comraissioners,  Ac.  shall  state  the  account 
them,  and  one  d(rbt  may  be  set  against  another  ;  and  what  shall  appear  t 
oo  either  side,  on  the  balance  of  such  account,  and?on  settinf;  such  debt 
«fiie  aootUcr,  and  oo  more,  shall  be  claimed  or  paid  on  either  side  respecti 

^S 
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Id  be  stated ;  and  tbat  the  balance  should  be  the  only  thing     1797. 

nstttate  the  debt.    In  my  opinion  the  case  Ex  parte  " 

lott  was  properly  decided ;  and  that  has  since  been  follow-  ^^^q^^" 

r  a  series  of  determinations.  Ehu^rrm 

08E,  J.  It  has  been  objected  that  the  defendants  cannot  set 

e  170/.  because  it  is  contrary  to  their  express  agreement : 

>nsider  that  the  bankrupt  byhis  agreementwas  bound  to  pay  x 

ceptance  for2802.  at  a  future  day,  but  that  his  bankruptcy 

led  him ;  that  was  a  credit  on  one  side ;  and  credit  was  Gon« 

E;d  on  the  other  by  giTing  a  bill  which  became  due  at  a  sub- 

nt  time.  It  is  clearly  therefore  a  case  of  mutual  credit^and 

ist  that  one  demand  should  be  set  off  against  the  other. 

wBEncE,  J.    This  is  directly  within  the  authority  of  the 

?x  parte  Prescott. 

r  Curiamf  Postea  to  the  defendants. 


I 


IIST  was  an  action  of  covenant  on  a  charter  party  of  af-  ion  actioo 
reightment, dated  2d  of  ^ic^i«M796,by  which  the  plain-  fo^VbaT* 
\  the  ship  The  Resolution  to  the  defendant  to  freight  from  ^^^'^^''^ 
pool  to  Wyburgh  and  back  to  Liverpool^  and  agreed  that  ment.ia 
aster  should  take  on  board  a  cargo  of  salt  to  Wyburgh,  ^^}^a'J^^ 
her  delivering  the  same  there,  should  take  on  board  coireoanted 
a  cargo  of  deals,  in  consideration  of  which  the  defend-  mnd^f^ 
?reed  to  pay  to  the  plaintiff  in  full  for  the  freight  and  fj^JJ'^ 


far 


j,^^    _, , _   , —   .^. ^ ••goniiide- 

of  the  ship  for  the  said  voyage  at  and  after  the  rate  of  7/.  «*  iireic4  m 

.A J J    1 ■ J    /•  _     J„l_    _#-»• f    _-    T' ^f     fi,^        **  A/* 


rarj- 


standard  hundred  for  deals  delivered  at  Liverpool^  &c..  f^^igbt 
freight  to  be  paid  one  fourth  in  cash  on  her  arrival  and  the  "©t^^  r«^"- 
ainder  by  an  acceptance  on  London  at  4  months  date."  rauiiin^Hi 
leclaration  after  setting  forth  the  charter-party  stated  that  JJJ^^J^ 
carrying  the  cargo  of  salt  to  Wyburghf  twjk  on  board  B.  before 
a  cai^o  of  deals,  &c.  and  proceeded  on  her  voyage  for  at^^Vi^^' 
>waTd8  Liverpool,  &c.  and  whilst  the  ship  was  so  pro-  JjJJ  ^•J^^^'J' 
Qg,  &c  and  after  she  had  performed  a  great  part  of  her  biscofi^'*  m 
^e,  but  before  her  arrival  at  Liverpool,  on,  &c.  the  ship  ^^ia. 
jrthe  force  and  violenceof  the  winds  and  waves,&c  wreck-  >  Eji;i  *«vi* 
least  upon  the  shore  and  thereby  became  incapable  of  pro-  aehm  jml 

^.      »  1  i  /  i_  r^u     L.-    S  Ell**  *^1" 

ng  any  farther  on  the  voyage,  by  reason  whereof  the  car-  gonmiviiik, 
deals  was  obliged  to  put  on  shore  for  the  preservation  ^^f^^^*%ni 
)f;  /*  which  said  cargo  so  unladen,  the  defendant  on,  $  m,*  », 
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I797.     lbe»ace€pledaiidreceivediBtolikhandb%iidpQflaeaskMMiHl 

*■  ftiid  there  sold  and  disposed  of  die  sane  tohiaowa  uae^wlH 

^^iHi    ^^  became  liable  to  pay  to  the  plaintiffa  proportionable  p 

Jm»mi«b.  the  said  freight  and  hire  of  the  abip  for  the  carriage  of  tki 

r  Xcl  ^^    cargo  of  deals>  for  imeh  part  of  the  royage  from  Wyhvi 

4r^r^^ .  *Um  i^{xf^f^p^i  as  the  (Aip  perfornied^'*  &p.;  with  an  avermeni 

^•^'^'         a  proportionable  part  amounted  to  the  suHi  of  800/.    Ai 

Ufjg » /<2lc>l^«^.breaeh  assigned  was  in  the  non-paymeut  of  that  stun. 

''    i^}Ji6f]     '^^  defendant  pieaded  that  no  part  of  die  cargo  of 

7  was  delivered  at  Liverpool  according  to  the  form  and  efi 

the  said  diarter-party.    • 

To  this  plea  thare  was  a  special  demurrer,  assigning 
cansest  that  the  defendant  had  not  by  his  plea  confesse< 
avoided  or  denied  the  matter  alle<red  in  the  declaration,  oi 
ciently  answered  the  same,  but  attempted  to  put  in  issv 
lateral  matters  immaterial  to  the  defence  of  the  action 
that  no  material  issue  could  be  taken  upon  the  plea. 

Woodivk  support  of  the  demurrer.  Thematter  disclosed 
pleais  no  answer  to  the  declaration*  It  does  not  follow.  In 
the  plaintiff  is  not  entitled  to  the  whole  sum  stipulated  to  b 
on  the  delivery  of  the  goods  at  Liverpool^  that  therefon 
not  entitled  to  recover  any  thing*  But  according  to  the  i 
Luie  V.  Lyne  (a)  he  is  entitled  to  a  proportionable  part 
freight.  And  though  there  the  plaintiff  declared  on  an  i 
tatus  assumpsit  (6),  yet  the  principal  on  which  that  ca 
decided  is  equally  applicable  to  the  present.  And  wbetl 
contract  be  or  be  not  under  seal  is  immaterial  in  this  re 
for. the  law  equally  operates  on  the  subject  matter  i 
cases,  and  says  that  the  party  is  entitled  to  freight  pro  r 
neris.  The  voyage  here  was  put  an  end  to  by  the  act  c 
without  any  default  in  the  master ;  the  freighter  has  re 
%  benefit  from  that  part  of  the  voyage  which  was  perfo 
in  conscience  therefore  he  is  bound  to  pay  pro  rata ;  and 
assented  to  the  delivery  at  theplace  where  the  ship  was  wi 
by  his  acceptance  of  the  goods  there. 

GarrmOf  contrd*  The  delivery  of  the  cargoat  Liverpac 

coudition  precedenttothe  plaintiff's  right  to  recover  any 

^  the  freight,  the  defendant  having  expressly  engaged  to  pi 

n  one  event  that  has  not  happened,  the  safe  delivery  of  the 

(a)  8  Burr.  882 ;  and  1  BL  Rep,  190. 

ik)  Tib  4oa  sotappesl  in  the  report,  M  it  was  to  adnitted  ooir. 
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ffpool ;  theweids  of  ihe  sgfecmept  ftM «« for  tlM  fipeifht  at    1797. 
teof7/.  per  standard  hiindred/orifea&deibtffeclal/iotfr^  ' 
The  plaintiff ahould  have  arerred  in  bisdedatation a  de«     ^^" 


of  die  goodsat  Liverpool  In  order  to  ihew  the  defendant'*  ^•ntiiuui. 
tytopay  the  freight.  Itig  however  suppoeed  that  the  arer« 
n  this  declarationt  that  in  conseqoenceof  the  ship  having 
rrecked  **  the  defendant  accepted  and  received  ibe  cargo 
Id  and  diapoaed  of  the  Mnne  to  his  own  nae/' operates  as  an 
d  waver  of  that  partof  the  contract  Bat,  in  theflrstplace» 
ract  under  seal  cannot  be  waved  by  a  parol  agreement,  lii^ 
Hollands  ante^  3  vol.  690 ;  and  in  the  next  place  the 
lifbad  intended  torely  onawaverofthiscontractyheshoald 
expressly  averred  that  it  was  waved.    On  these  gronnda 
bre,  Ist,  That  the  delivery  of  the  goods  at  Lioerpool  was  a 
ion  precedent  to  the  plaintiff's  right  to  recover  any  freight 
i  Sdly,  That  a  contract  nnder  seal  cannot  be  destroyed  or 
I  by  a  parol  contract ;  and  Sdly,  That  if  it  can,  an  expreaa 
'  onght  to  have  been  here  alleged;  the  plaintiff  is  not  en« 
to  recover  even  a  proportionable  part  of  the  freight. 
^d  in  reply.    It  may  be  admitted,  where  a  party  sues  for 
It  on  a  cbiffteTwparty  of  affreightment,  that  he  mnstallege 
raperfortnanceof  the  voyage  or  a  snffieieiit  atid  anbstantial 
I  for  its  non-performance;  bnt  hbn  a sufflcieiit  reason, 
ly  the  act  of  God,  is  shewn  why  the  whole  voyage  conld 
d  performed.  If  the  defendant  had  not  aooeptod  the  gooda 
ipB  he  would  not  have  been  liable  to  pay  any  part  of  Ate 
bt:  bnt  by  hia acceptance  of  them  be  haa  agreed  to  pay  a 
irtionablepart,  &  thisttOtontbegnHindofapaiKrfwnverofa 
act  nnder  seal,  (and  therefore  the  case  of  Liakr  r.  Boh- 
does  not  apply,)  but  by  the  operation  of  law  on  a  contmet 
uned.    If  the  objection,  that  becanse  the  voyag«  was  not    ^ 
tmed  the  defendant  was  not  liable  to  pay  any  part  of  the 
hty  can  prevail,  it  ought  equally  to  have  prevailed  in  ImUb 
^;  for  the  form  of  die  instmlnent  on  which  theqneo*      * 
flirises  cannot  vary  the  defendant's  liabilityi 
ird  Kentoh,  Ch.  J.    We  are  called  upon  to  decide  in  this 
n  according  to  the  rules  pf  law  on  a  contract  between  these 
^  which  was  made  in  the  most  solemn  matter,  by  a  deed . 
^rseal;  though  indeed  I  do  nothnow  that  it  would  have 
eany  difference  if  the  question  had  arisen  on  a  precise  formal 
met  not  nnder  aeal.    By  the  terms  of  this  agreement  dm 

defendatfl> 
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1797.    defendant  engagped  to  pay  so  much  on  delivery  of  the  go 
■  Liverpool^  **  one-fourth  in  cash  on  her  arriyal,  and  the  n 

^^  der  by  an  acceptance  at  four  months :"  but  the  goods  ne 
'^BSRiif  ot.  rived :  then  at  what  time  were  those  bills  to  be  dated?  We 
sit  here  to  make,  but  to  enforce,  contracts ;  and  the  qi 
put  to  us  is,  whether  the  freight  is  to  be  paid  under  thi 
tract,  theugh  the  ship  never  arrived,  but  was  lost  befo 
arrival  at  Liverpool  f  upon  which  I  cannot  bring  my  n 
doubt«  The  case  of  Luke  v.  Lyde  is  very  distinguishabi 
the  present,  that  being  the  case  of  a  general  assumpsit  i 
freight  of  goods,  in  which  Lord  Mannjield  states  the  i 
law  OB  this  subject.  But  what  has  the  case  of  an  implie 
tract  to  do  with  an  express  contract  ?  Lord  Coke  says  e 
sum  facit  cessare  taciturn.  Here  the  parties  are  bound  b] 
cise  agreement.  Then  it  is  suggested  that  we  ought  not  i 
effect  to  this  contract  because  it  is  unreasonable :  but ' 
to  decide  according  to  the  contract  of  the  parties;  and  t 
says,  that  if  A.  covenant  to  enfeoff  £.,  A.  is  not  releasee 
bis  covenant  though  JS.  will  not  accept  livery  of  seisin, 
that  act  be  frustrated  by  the  act  of  the  covenantee.  It  is  i 
cessary  now  to  determine  whether  or  not  the  plaintiff 
not  have  brought  an  action  of  assumpsit ;  it  will  betimee 
to  decide  that  case  whenever  the  question  arises.  But  hi 
question  is  whether  or  not  he  can  enforce  payment  of  the  i 
under  this  contract,  not  having  carried  the  goods  to  Iiv< 
and  the  defendant  having  only  undertaken  to  pay  on  th( 
livery  at  Liverpool;  in  answer  to  this  action  the  defends 
ft  right  to  say  non  hsec  in  foedera  veni. 

AsHHURST,  J.  Though  the  objection  made  by  the  def< 
is  a  technical  oue  and  does  not  meet  the  justice  of  the  case/ 
bound  to  pronounce  judg^enton  thecontract  that  thepartie 
made.  And  I  think  that  the  defendant  is  not  bound  to  p 
freight  under  this  agreement,the  event  on  the  happening  oi 
the  money  was  to  become  due,  never  having  taken  plao 
Grose,  J.  This  being  s^n  action  of  covenant  it  is  necessi 
the  plainriffto  shew  that  he  is  entitled  by  the  defendant's  roi 
to  that  which  he  seeks.  Now  it  is  to  be  observed  that  the  d< 
ant  only  covenanted  topaysomuch  per  hundred  *^  for  deal: 
vered  at  Liverpool ;  and  unless  the  goods  were  delivered 
the  defendant  did  not  undertake  to  pay  any  thing.  But  it 
mitted  on  the  record  that  the  deals  never  were  delivered  at  i 
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and  therefore  the  case  does  not  come  within  the  covenant.     1797* 
J  seen  the  case  of  Luke  v.Lyde  before  I  came  into  coart. 


;ould  not  ascertain  fW)m  the  report  of  it  what  was  the  form  ^J^^ 
e  action :  it  is  now  admitted  that  that  was  assumpsit  gene-  J  oi^dnci. 
;  and  though  there  is  no  difference  in  the  construction  of 
itract  whether  it  be  or  be  not  by  deed,  provided  the  terms 
Tecisely  and  exactly  defined,  yet  that  case  is  not  in  point,, 
use  it  was  on  an  implied  assumpsit,  where  much  is  fre^ 
itly  implied  in  order  to  arrive  at  the  justice  of  the  case^  But 
)  is  a  case  in  point  in  1  Brcwid.  21.,  Bright  v.  Ccwper.  It 
^  an  action  of  covenant  on  a  covenant  made  by  the  mer- 
it with  the  roaster  of  a  ship,  that  if  he  would  bring  his 
ht  to  such  a  port,  then  he  would  pay  him  such  a  sum,  and 
rs  that  part  of  the  goods  was  taken  away  by  pirates,  and 
the  residue  of  the  goods  was  brought  to  the  place  ap- 
ted  and  there  unladen,  and  that  the  merchant  had  not  paid, 
60  the  covenant  broken ;  and  the  question  was,  whether  the 
;faant  should  pay  the  money  agreed  for,  since  all  the  mer^ 
idizes  were  not  brought  to  the  place  appointed  (a)f  and 
ZouTi  was  of  opinion  that  he  ought  not  to  pay  the  money 
lOse  the  agreement  was  not  by  him  performed."  Now  that 
direct  authority  against  the  plaintiff  in  this  case. 
/kWRENCE,  J.  I  agree  with  the  plaintiff^s  counsel,  Ibat 
ther  the  contract  be  by  parol  or  under  seal  the  operation  of 
law  on  it  is  equally  the  same.  When  a  ship  is  driven  on 
e,  it  is  the  duty  of  the  master  either  to  repair  his  ship  or  to 
:ure  another,  and  having  performed  the  vojrage  he  is  then 
(led  to  his  freight:  but  he  is  not  entitled  to  the  whole 
rht  unless  he  perform  the  whole  voyage,  except  in  cases 
re  the  owner  of  the  goods  presents  him ;  nor  is  he  entitled 
ratft  unless  under  a  new  agreement.  Perhaps  the  subse* 
Dt  receipt  of  these  goods  by  the  defendant  might  have  been 
lence  of  a  new  contract  between  the  parties :  but  here  the 
ntiff  has  resorted  to  the  original  agreen^nt,  under  which, 
defendant  only  engaged  to  pay  in  the  event  of  the  ship's 
val  at  Liverpool.  That  event  has  not  happened,  and  there- 
\  the  plaintiff  cannot  recover  in  this  form  of  action. 

Judgment  for  the  defendant. 

ia)  See  alao  Cftir*«  y,  QtmU^  I  iuUtr,  167. 
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■  Doe  <m  the  several  Demises  of  John  Barnktt  t 

jSTmSI      Mary  his  Wife  and  Thomas  Marriot  agoi 

Sarah  Ke(:n,  an  [nfajit,  by  Philip  Acoce, 

Guardian. 

^twoin.  M^  nd  hmd  in  the  pmk  i£  Wmdsmortkf  id  the  cmbI 
ten bylSfr.*  Smriy  f  Mltit^  tiritd  of  whiclu  atth«  lastaaBisEes  Cmt  diat  coi 
te!!^^bdd  ^^^  MuUm-.J.  a  v^ardict  wm  iaken  finr  lb*  pkmlii;  sni 
thatanen-  lip  A^  ^ipinioii  of  tlus  CouTt  n^n  the  fcdlowiDg  GWe.  fHi 
noiyl^the  "^Kjmii,  hf  ing  MJB«d  iQ  fee  ef  the  whole  of  die  premiseet  die< 

cstdi^J^  CM  i^ttlpAeci,  m«.  ElisatUih^  and  jSeroA  £pm  4ie  defm 
g^bTin  ^  ^  ^^^  ^  ^  intestate,  the  defendants  moAer,  as 
•ocage  coo-  guerdUip  WMOi^tentemd  mfotiAfi  preoMcs and  receivei 
«ffic?eor  imfiAs^yMiI^Tlhaftoitfr,  17166,  whea  she  died,  ifltsc 
!^*^eid^  £emdieaoai(jheJiMilfiircJl<^,11W,iiDn^^ 
infant        t«te,  md  Jtf^fy  the  wife  of  John  Barmrtt  and  Tkomms  Ma 

d^eot  of       C^flfpore  JEmt  die  ie«ronef  Aeplamtitf;  after  stiUui^  Ae  < 

on  her        ^on  to  be.  whether  there  was  iiseisia  ia  fhe  daughter  BHza 

M^  ^^[T  ^^^^  whpi9  t^e  leta€ia»  ef  the  fdakidff  claim,  eo  as  lo  wa 

£ait668.]  Iheir  mtAey  into  hsr  aioiaty  as  hejrn  at  law  to  her  f  coatei 

in  the  jaffiivmtim.^  1st,  The  ealry  of  the  ipether  as  gnai 

in  epof^  jof  idle  defendant,  aad  her  receipt  of  the  fn 

jamenat  .tp^eafficient  aeisin  for  her  daagfater ;  and  Sdly, ' 

jeiain  of  f^neiCoparceBer  is  aeeisia  for  the  other,     let.  The 

point  iseafteieatljr  established  by  the  case  of  Go^dikte  d.  J 

/  aiaa  v.  J^emman  {¥).  Secondly,  From  the  relation  of  copi 

jiersthe<0iitry  of  one  is  in  law  the  entry  of  the  other.  £it.«. 

Where  t^o  okam  i>y  itheeanietitIe,aBtwoaons  fi^m  tlMir  ft 

iumI  th^  ywrig^taea  alters,  the  iaw  wiN  ppesuae  that  his  < 

was  not  Ao^ain  e.possessioaidMiQetfromhJseldestbrodieT 

merely  to  |presen/«  Ae  esfBtus  from  a  strainer;  and  then 

•jt|ioiigh,lbe;yaaageatsoai  diesseised  aadjbis  issne  entershydcf 

yet  the  entry  of  tbe.eldeat  brother  or  bis  heir  is  nottheijEfore 

^  away :  fad  -Ae  jreaaon  given  in  Gilb.  Ten.  28.  is  that 

(a)  It  was  admitted  irt4he  bar  4o.qMitk>Bi|Mt^  the  Court,  tlHHigli  not  i 
hi  the  case,  that  EUzabuh  died  under  age ;  and  that  the  mother  of  the  defe 
oecupird  the  premises  henelf. 
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the  most  charitaUe  oowtrMtiM  wlii(&  cm  be  f«t  «{MNI  1707. 
ranger  brotber*8  act,  and  bj  winch  wAome  k  om  be  JMt 
igbt,  die  law  shall  so  ioteiid  k.  Now  if  the  I«w  piU  so  fit- 
ible  an  interpretation  in  dutt  case  where  the  younger  son 
»t  hare  any  daim  fer  himsei^  a  fortiori  snch  a  jpresmnfH 
ihall  be  made  in  the  case  of  ospwcenevR,  who  together 
bnt  one  heir  and  have  equal  daissB.  And  so  it  k  stated 
,lAi.248.b.  **  Aat  where  one copnncener enters  i^enerailj 
Eikes  the  profits,  this  shan  he  accoonted  in  law  the  entry  of 
and  no;iKvesCiag  of tbe  nioiely  oflier  sister.*' Se  is  <7if&.  fell. 

hereth^etitiy  sfthe  modier  as  guardian  «f  ller  danghler 
enera],aiid  there  is  nothing  to  shew  that  it  was  madeeKcIu- 
rfer  her  and  to  oust  her  indf  sister  ;tn«ucii  aeasellierefero 
m  presnmes  that  the  eatry  was  for  the  rightfnl  heips*  JSToft. 
In  1  lb>/.  wfk*.  74D.  tit.  jSn<i7  (F),  this  ^Me  IS  pwt :  «<  If« 
lesoe&dio  an  aonat  and  nssec  as  coparoenets,  andthe  am< 
the  niece  in  ward  asf^oardian  in  socage,  andTOoeiiie  Ike 
k>  her  :owtt  nse,aBd  ne^«r  chmn  to  the  use  of  the  mece, 
m  seisin  of  the  asnit  shall  'he  an  actual  seisin  for  the  niece, 
ikw  dM>geBeral8eisinofoneisforhalih;  and  here  is  not 
ixpress  act  that  her  ontry^was  to  herowv  use/'  So  Co.  Lii. 
.coasiderB  anentiy  by  m  gwardian  as  creating  a  sufficient 
Its  maintain  a  passeosiafiratris.  it  follows  from  all  these 
writios  that  Ae  entry  ef  Ae  latiier  being  genewi  must  bo 
idsred  m  mode  for  those  lawfaHyonlitled,  and  not 'exdu- 
y  for  ber  daughter ;  that  an  entry  by  the  guardian  in  so* 
of  a  coparcener  rests  die  same  right  in  her  as  sf  ttte  bad 
ithe  entry  heiselCond  is  attended-witfa  Ae  same  legal 
equences  as  to  othen ;  and  that  tbeentpy  of  one  ooparce« 
lianendly  is  fhe  same  in  law  as  the  entry  of  both.  The  cen* 
enee  is  diat  the  eldest  daughter  ESgdbeA  died  seised  of  a 
%,  which  has  descended  to  the  lessors  of  the  pAaintiffap 
ii^  at  law  of  ^  whole  Uood. 

^fortbedefendant  Tbeprincipleonwiudi^heiMirblood 
excluded  beiiig,asMr Jnst.F/iidhif  oiie(ii^expressesit,purel  J 
inoiple  of  evidence  topreserre  as  fiar  asit  pvdbafbly  may  dm 
reatof  the  estateindM  blood  of  the(fimtsuppesed  fendatoryr 
aker,  the  Court  will  take  care  not  to  extend  it  beyond  the 
N>n  of  that  principle  in  cases  upon  which  any  doubt  can  be 
ed  whediflr  tb^  case  comes  within  the  rule  of  desoent.  The 

exteusioo 
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1797*     extension  of  the  rule'tothis  particular  cage  where  the  fatheri 
m  the  first  porchaser  will  eridently  work  a  contrary  efiect ;  fi 

^^^  ^ill  take  the  estate  from  his  own  blood  to  g^ve  it  to  remote 
Ksxir.  lations*  It  must  howerer  be  admitted  that  if  the  eldest  si 
were  actually  seised  of  a  moiety  at  her  death,  the  strict  ml 
law  must  prevail,  according  to  what  is  stated  in  the  last  n 
tioned  author  (a)  and  as  appears  by  a  case  in  the  year  book 
3Ech.  10  Ed*  3.  (A),  referred  to  him;  although  it  appear 
the  law  was  considered  otherwise  in  M.  19,  EiL  2,  (c). 
at  any  rate  it  must  be  shewn  that  there  was  a  seisin  injiu 
the  eldest  daughter ;  a  mere  seisin  in  law  is  not  sufficient.  1 
was  admitted  in  the  case  of  Goodtiile  t.  Jfewman  (d) :  and 
difference  between  the  two  sorts  of  seisin  was  taken  in  Dal 
King  (e),  IkLr.  Justice  Blackstane  {f)  mentions  what  sbal 
considered  as  an  actual  seisin  'either  by  the  partjr's  own  en 
or  by  the  possession  of  his  own  or  his  ancestor's  lessee 
years,  or  by  receiving  rent  from  a  lessee  of  the  freelndd  ( 
and  he  gives  the  reason  for  this,  because  the  law  requires 
same  notoriety  of  possession  now  as  evidence  that  the  ance 
had  the  property  in  himself,  which  formerly  took  place  w 
the  ceremony  of  actual  investiture  in  the  Ipvd's  court  was  ] 
formed.  Then  comparing  that  with  the  £sict8  found  in  this  c 
there  does  not  appear  to  have  been  a  sufficient  seisin  in  fiid 
any  of  the  means  there  pointed  out  To  try  this  case  by 
mode  of  proof  which  commonly  prevails  in  deriving  a  desc< 
it  is  only  necessary  in  general  to  prove  the  claimant  heir  to 
person  last  seised.  But  it  is  clear  that  the  lessors  proving  fki 
selves  heirs  to  Elizabeth  in  this  case  would  not  have  been  sx 
cient  without  shewing  furtber'the  connexion  between  hers 
the  defendant's  mother  who  was  actually  in  possession.  1 
amounts  therefore  at  most  only  to  a  seisin  in  law,  which  is 
sufficient  to  bar  the  half-*blood.  And  thisanswer  may  begive 
the  general  current  of  authorities  cited  on  the  other  side:  tl 
only  prove  that  the  seisin  of  one  coparcener  is  in  law  the  seisii 
the  other ;  and  this  may  as  agaihst  strangers  have  the  opemt 
of  a  seisin  in  fact,  either  to  prevent  a  vacant  possession  or  the  oj 
,  ration  of  the  statute  of  Limitations.  Bnt  it  does  not  follow  tl 
ir  would  be  thesameas between  themselves.  Mr.  Justice jB/^ 

(a)  2  B!aek,  Com.  991 .  (b)  10  Jss.  ST. 

(c)  JIf aj^.  Ed.  2.  62&  and  FUih.  Jbr.  tXU  Quan  ImptdU^  177. 

(d)  S  WilM,  616.  (a)  I  ff.  Bloc  l. 

^  (f)2Blac.Com.2W»  {g)  Vid.fi>t$,W>, 
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)9»y»  tbat  the  entfy  ofone  shall  in  some  cases  entire  as 
fr  of  aU ;  whidi  implies  that  it  is  not  in  all  cases.  Lord 
says  that  <*  parceners  have  one  entire  freehold  in  the 
\<mg  as  it  remains  andivided  in  respect  of  strangers  • 
een  tbemsdves  to  many  purposes  they  have  inj  adgment 
(vend  freeholds ;"  and  they  are  not  seized  (c)  per  my  et 
like  joint^tenants.  A  teme  is  put  in  Co.  Lit.  364.  b» 
where  two  coparceners  are  disseised,  and  a  descent  ia 
I  they  have  issue  and  die ;  if  fhe  issue  ofone  recover 
ty,^ie  other  shall  not  enter  with  her,  because  their  re« 
ue  sereral,  the  one  having  a  right  of  entry,  the  other 
ght  of  action ;  though  when  both  recover  they  are  c^ 
s  again.  This  shews  Ihat  the  entry  of  one  is  not  ne-» 
tbe^ntiy  of  both.  In  the  Earl  ofSussexv.  Temph{d) 
\h  says  that  ^e  possession  of  one  joint-tenant  being 
Msion  of  the  other,  doesuot  hold  place  against  the  sta- 
Limitations ;  which  can  only  mean  that  the  entry  of 
t  not  be  considered  as  the  actual  entry  of  the  other,  but 
«  giving  a  right  of  entry  to  the  other  if  exercised  with- 
And  AHon  J.  in  jRM^  v.  ProBser  (e)  said  that  he  con- 
that  the  only  case  where  the  possession  of  one  tenant 
ion  shall  be  coqsidered  the  possession  of  both  is,  where 
Is  posseasion  0$  ^ueh^  and  receives  the  profits  for  both. 
f  case  which  bears  against  the  defendant  is  that  in  Hob. 
It  that  law  is  doubted  in  Dy.  1S8.,  and  does  not  seem 
eable  with  the  passages  cited  from  Co.  Lit.  or  with 
stones  opinion.  Besides  which,  it  is  distinguishable  in 
>ect,  that  there  all  the  parties  were  of  full  age,  and 
&  they  might  be  considered  as  assenting  to  each  other's 
lereashere  the  daughters  were  infants,  and  the  defend- 
ent  cannot  be  implied  against  her  own  interest.  Upon 
ie  there  was  no  seisin  in  fact  by  the  eldest  sister,  but  at 
ly  a  seisin  in  law;  and  the  Court  will  not  incline  to  ex- 
i  operation  of  the  rule  excluding  the  succession  of  the 
od  beyond  the  strict  letter  of  it.  ^ 

Kbmyoh,  Ch.  J.  The  industry  of  the  counsel  has  fur- 
is  with  all  the  learning  on  this  subject.  I  refer  in  gene- 
e  authorities  cited  by  the  plaintiflTs  counsel,  the  fair  re- 
n  all  of  them  being  that  which  is  drawn  by  him.    But 

«)  2  Com.  1 88.  (b)  Co.  LU.  1 64.  a. 

c)  1  Bat.  AbT.  445.  (d)  1  Xtf.  R^ym.  SIS. 

Vll.  Cc  there 


1797. 

Dois 

KsjCKf* 
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1797.    there  is  a  shorter  point  on  which  this  case  may  be  ded 

— —  favonr  of  the  plaintiff.    Nothing  can  be  clearer  than  t 

gig^iui  infant  may  consider  whoever  enters  on  his  estate  as  entei 
Kebh.  bis  use.  And  if  so,  that  puts  an  end  to  the  case  at  one 
these  daughters  being  infiints  when  their  father  died.  T 
tinction  was  taken  by  Lord  Coke  (a),  and  has  since  1m 
quently  adopted,  that  if  the  father  die,  his  estate  being 
a  freehold  lease,  that  is  not  such  a  possession  as  to  ind 
possessto  fratrisy  unless  the  elder  son  live  to  receive  re 
the  expiration  of  such  lease :  but  it  has  been  always  the 
role  that,  if  the  father  die  leaving  his  estate  out  on  a  i 
years  only,  the  possession  of  the  tenant  is  so  far  the  po 
of  the  elder  son,  as  to  constitute  the  possessio  firatris. 
here  the  instant  the  father  died,  the  mother  entered,  tli 
of  the  different  parties  vested  without  any  incumbrano 
vent  the  immediate  seisin  of  the  two  parceners;  the  i 
due  to  both  infants,  and  it  might  have  been  considered  w 
ed  to  the  use  of  both  even  if  the  entry  had  been  made  b] 
stranger.  On  this  short  ground  therefore,  though  I  think 
plaintifTs  counsel  also  established  his  position  that  the  po 
of  one  parcener  is  the  possession  of  the  other,  so  as  to 
seisin  in  the  other,  and  carry  her  share  by  descent  to  he 
am  of  opinion  that  the  plaintiff  is  entitled  to  our  judgn 
Per  Curiam^  Postea  to  the 

(a)  Yid.  Co,  UtA  6.  a.t  and  Jenk.  24S. 

Nov.  iGth.  Glasse  against  Mount. 

ifth"^°*  npHE  defendant  granted  an  annuity  of  450/.  totl 
grantee  of  *M.  fiff  in  Consideration  of  3400/.  which  though  advi 
actually  ^  ^h®  plaintiff,  was  in  fact  paid  hy  Bunce  as  his  agent,  i 
paythecon-  ^^g  stated  iu  the  memorial.     And  a  rule  havincr  been  < 

sideratioo  ■         i   .     ./v         t  ■ 

money  to  callmg  on  the  plamtin  to  shew  cause  why  a  warrant 
thaffect^'*  ney  to  confess  judgment  should  not  be  delivered  up  U 
mast  be  celled,  because  a  deed  of  the  same  date  with  the  ws 
deeds  attorney,{and  given  with  it^t({secure  this  annuity,  stated 
th^°^!^^  consideration  money  was  paid  by  iheplq,intiff  {instead  c 
Duity.         to  the  defendant; 

sil.         *      JErakine^  in  sbewingcause  against  the  rule,  attempt 
«  N.  R.  tinguishthiscasefromtboseoftbeDukeof^oftojiv.Tft/i 

(a)  2  Fet.  Job.  13^.  |  and  4  Bro\  CJU  Cat.  297. 
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timer  v;  Bamardia),  by  observing  that  in  d),ose  cages  it     1797. 
i  stated  truly  in  the  memoriah  by  whose  hands  the  consi-  — *--^ 
n  money  was  paid :  whereas  in  this  case  it  does  appear     oiallt 
fnemorialy  that  the  consideration  was  paid  by  Bunce  for    Moimr. 
intiff ;  that  the  omission  of  such  a  circamstance  in  the 
as  of  less  importance  than  it  would  be  in  the  memorial, 
s  the  object  of  the  Legislature  in  passing  the  annuity  act 
disclose  the  whole  transaction  ^^  ftnd  that  the  public  had 
)rtunity  of  consulting  the  memorial  and  thereby  know« 
real  transaction,  but  that  they  had  no  means  of  know« 
contents  of  a  private  deed. 

Kenyon,  Ch.  J.  (stopping  Gibbs  and  Bayley^  in  sup- 
the  rule).  The  words  of  the  third  section  of  the  annuity 
iire  in  positive  terms,  that  it  shall  be  stated  in  the  deed 
lom  and  on  whose  behalf  the  consideration  money  was 
Therefore  this  objection  must  prevail.  Nor  can  this 
distinguished  on  principle  from  the  two  cases  that  have 
^ferred  to;  the  former  of  which  was  decided  by  Lord 
IT,  who  at  first  doubted  of  the  expediency  of  the  act  ai- 
ry and  afterwards  on  an  appeal  by  Lord  Loughborough^ 
le  exertions  the  public  are  indebted  for  this  act,  and 
ry  properly  observed  thata  contrary  decision  would  ren- 
act  nugatory.  And  we  have  no  reluctance  in  deter- 
this  case,  because  as  was  observed  by  my  brother 
1  Dalmarv.  Barnard  if  the  plaintiffbe  dissatisfied  with 
^ent,  he  may  still  bring  his  action  on  the  deed,  by 
neans  he  will  have  an  opportunity  of  putting  this  ques- 
record. 
Per  Curiam^  Rule  absolute  (ft). 

e  the  caae  Ex  parte  JruB^  Bot.  and  PuU.  Bep.  C.  0.  63.  m  «.  where 
J.  said,  **  The  deed  mvat  ezprcM  by  whom  the  consideration  was  paid, 
le  memorioL*' 


Webb  against  Fox  and  Another.  Nov.  nth, 

trover  for  goods,  namely,  900  yards  of  quilting,  the  de-  AnaacerU-  ' 
ndants  pleaded,fir8t,  not  guilty,on  which  issue  was  joined;  ^uiulpt 
x>ndly  Uie  bankruptcy  of  the  plaintiff  before  the  time  of  has  a  rij^bt 

bj  him  since  his  banliniptcy  against  all  the  world  but  his  assignees,  and  may  tnain 
(r  for  them  against  a  itnoger.    [15  East  022.] 

C  c  2  the 
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1797.    the  conveififtion  stated  in  tlie  deckration,  tetting  forth  parti- 
cnlariy  the  trading,  petitioning  ereditor^s  debt,  banltv|^cy. 


ttgaSut    txmimission,  and  the  assignment  of  all  the  plaintiff's  efieds  to 
f'ox.     ^e  assignees,  8cc* 

The  plaintiff  replied  that  after  Ae  assignment,  he  "  bectnae 
and  waa  lawfully  possessed  of  the  said  gobds,  tec.  and  was  and 
continued  so  possessed  thereof  witfaont  any  ehdm,  intenti(itimi, 
tnolestation  or  denial  of  the  said  71 R.  flee''  (the  assignees)  an- 
tH  the  defendants  took  the  ftaid  goods,  &e. 
.  The  ^defendants  rejoined  that  the  pluintiff  had  not  cfctaiiied 
his  certificate. — 

To  Afls  rejoinder  there  was  a  general  demunrer. 

This  case  was  twice  argued,  in  TfitAty  term  last  by  Betifot 
die  plaintiff,  and  Dampier  for  the  defendants,  and  now  by 
Btslane  ibrthe  former,  und  •&«M^forthe  latter. 

Arffumentsfar  thephmiijffi'^A  person  hsfmg  a  special  pro- 
peily  in  goods  may  tnainttttn  trorer  for  them ;  an  nneerCifioided 
t>anknipt  is  capable  cfhtfvfng special  property;  and  it  appetrsixi 
^18  record  that  the  plaintMThii^  such  a  property  in  Ae  goods  Id 
-question.  That  a  person  having  asp^al  property  in  diattelsisay 
maintain  trover  for  them  is  a  point  too  dearto  be  disputed.  Spe- 
cial property  is  the  merejiossession  of  property  by  tine*  with  the 
assent  of  the  true  ornier:  the  possfessor  isliable'overtotheper' 
son  who  has  the  tAsohtte  'pi'operty  for  atiy  iiamage  tfiat  may  be 
done  to  it,  and  inrespect  of  fhat  liability  he  may  maintain  trtym 
for  it.  An  uncertificated  bankrupt  may  be  possessedof  property 
as  agaittstaf  1  the  w<^hl  but  Msssssignees^and  m^  maintain  either 
trespass  or  trover  for  it  against  wrong  doers.  If  it-be  objected  that 
the  defendant  ought  not  to  be  sued  by  the  plaintiff,  because  be 
may  also  be  sued  by  the  assignees,  the  answer  is  that  a  recoreiy 
in  this  action  may  be  ple&ded  in  bar  to  any  action  brought  by  the 
a»G(ignees,in  the  same  wayas  such  a  recovery  by  the  person  hariDg 
special  property,may  to  an  action  brought  by  the  person  haviag 
the  general  property  against  a  wrong  doer.  In  AAky  r.KelL{a) 
it  washolden  thata  bankrupt  might  sell  goods  to  a  bon&  fidepor- 
chaser;  but  he  cannot  convey  a  title  to  another  unless  be  himself 
has  atide.  Tkatcasewas  recognized  inChipp€ndalew.Ta»iim(» 
(b)  by  BuUer^  J.  who  explains  what  Lord  Hatdwicke  meant  in 
the  case  Exparte PrawSfeotf  ]  At.^lS.BfytkeesmeofC^>pel^ 

(a)  2  Str.  laOT.  (»}  C«.  BmA.  L,  518. 

dale 
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7(mfi]i«oiiitappear8tbatan  uncertificated  bankrupt  may    1797^ 

for  hia  own  benefit  and  recover  the  fruits  of  that  labour ; !^ 

le  may,  it  is  difficult  to  draw  the  line  and  allow  him  to  re-  Wii» 
hose  fruits  up  to  a  certain  amounted  ne  farther :  whereas  fo ^ 
Jtrine,  on  which  the  defendants  rely,  would  exclude  him 
le  benefit  of  his  own  industry  altogether.  The  plaintiff's 
I  also  cited  the  cases  of  Evans  v.  Brawn  (a)  Silk  v.  0«. 
6),  Laroche  v.  Wakeman  (c),  and  Fowler  v.  Down  (rf),  to 
liat  an  uncertificated  bankrupt  may  maintain  trover ;  and 
^served  that,  though  the  three  former  of  those  cases  were 
^cisions  at  Nisi  Prius,  they  were  recognized  and  adopted 
atler  after  great  consideration  by  the  Court  of  Common 
irhere  this  precise  point  was  determined, 
naen/jyor  (Aed^rfoiir^.— Theactionoftrover  isfounded 
«rty  either  general  or  special ;  the  right  of  property  may 
as  carrieswithit  the  right  of  possession.  Thereisnopre- 
>  say  in  this  case  that  the  general  property  is  in  the  plain- 
is  vested  in  his  assignees.  Therefore  if  the  plaintiff  can 
'atall,it  must  be  on  asupposed  analogy  between  this  case 
( cases  of  special  property,  but  no  person  can  haveaspe- 
perty  in  any  thing  but  with  the  consent  of  the  true  owner, 
laintiff  had  had  the  actual  possession  of  these  goods,  no 
:  the  assignees  could  have  claimed  it:  but  he  had  parted 
e  possession,  and  the  defendants,  in  whose  possession  the 
ie,are  answerable  to  the  assignees.  That  an  uncertificated 
pt  cannot  have  any  property  of  his  own  is  proved  by  the 
atutes,  1  Jac.  1*  c.  15  8. 14. ;  21  Jac.  1.  c.  19.  s.  14.  • 
Geo.  2.  c.  32  8*  1.,  th^  protect  payments  made  by  and 
rupts  after  an  act  of  bankruptcy  in  certain  instances,and 
^»^,^xparteProit^ooi{e)Martinv.(yHara(f),Billon 
^  (g)JIitchen  v.  Camphell(h)t  and  Evans  v.  Mann(i);  in 
t  of  which  it  was  ^aid  by  Lord  Hardwicke  that  the  future 
d  estate  of  the  bankrupt  is  vested  in  the  assignees,  and  in 
ers  it  was  holden  that  payments  and  a  sale  by  a  bankrupt 
e  bankruptcy  could  not  be  supported,because  those  cases 
come  within  either  of  these  three  statutes.  And  in  Webb 
d  (i),  where  an  uncertificated  bankrupt  was  required  to 

£v*i.  Cu.  3  vol,  17a  (6)  Ih.  140. 

PfMtCat.atl9.P.liO.  (d)BouandPutL  Sep.  C. S.  U. 

I^lfc.t5«.  (nOiNBp.  884. 

(''•••ass.  {k)9BLJUp.8in. 

give 
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1797.    give  security  for  the  costs  in  w  action  of  trover  brought  bj  him, 
'  Lord  fenyon  recognised  the  general  principle  that**  anuncerti- 

agabut     fic**^  bankrupt  cannot  have  any  property  of  his  own."  The 
Fox.      policy  of  the  bankrupt  laws  is  that  a  bankrupt  shall  not  carry  on 
any  trade  before  he  obtains  his  certificate:  he  is  put  in  the  power 
of  his  creditors,  and  it  depends  on  them  whether  they  will  con* 
sent  to  his  carrying  on  trade  again.    But  whatever  may  be  the 
case  of  a  bankrupt  in  some  situations,it  does  notappear  on  these 
pleading's  that  this  plaintiff  can  support  his  action.    It  is  trorer 
for  goods,  in  which  he  alleged,  as  he  was  bound  to  do,  that  he 
,       was  not  only  possessed  of  the  goods  in  question,but  possessed  of 
them  as  of  his  men  goods*    The  plea  gives  an  answer  to  that  ge- 
neral title,  by  shewing  that  the  plaintiff  is  incapable  of  having 
any  property  inasmuch  as  all  his  effects  were  conveyed  underthe 
bankrupt  laws  to  h  is  nssiguess.    To  this  the  plaint  iff  replies  (not 
that  he  held  this  property  in  trust  for  any  other  person,  for  then 
it  would  not  have  passed  under  the  assignment,  not  that  it  was 
procured  by  the  produce  of  bis  own  labour,  for  then  it  would 
have  fallen  within  the  case  of  Chippendale  v.  Tomlinsim^  nor  that 
he  held  it  with  the  permission  and  consent  of  the  assignees,  for 
then  he  would  have  had  a  special  property  in  the  goods,  boQ 
that  he  was  lawfully  possessed  of  the  goods  without  the  daim  or 
interruption  of  the  assignees,  not  even  saytngthat  they  knew  it. 
But  this  leaves  the  question  of  property  untouched  :be  was  bound 
to  shew  possession  and  property;  the  property  was  denied  in  the 
plea,  not  the  possession,  and  therefore  he  should  have  shewn  the 
property  in  himself  in  the  replication :  but  be  has  not  asserted  his 
property  which  was  denied  in  the  plea,  but  merely  re-asserted  his 
possession  which  the  plea  admitted.  The  general  allegation  in  the 
replication  that  the  plaintiff  was^air/teZ/jf  possessed  of  these  goods 
is  insufficient;  he  should  have  shewn  that  he  was  in  a  situation 
to  have  a  legal  title  to  them.  The  right  of  a  bankrupt  to  recein 
the  fruits  of  bis  own  labour  to  any  extent,  is  not  disputed  by  die 
defendants  in  this  case ;  but  as  that  is  an  excepted  case,  if  it  be 
the  foundation  of  the  plaintiff *s  title,  he  should  have  replied  that 
the  goods  in  question  were  procured  by  bis  own  labour.  In  trover 
the  plaintiff  can  only  recover  on  the  strength  of  his  own  title ;  a 
declaration  merely  stating  possession  in  the  plaintiff  would  have 
been  insufficient;  and  this  replication,  which  only  rests  on  pos- 
session, is  equally  bad,  the  title  having  been  denied  by  the  plea. 
Kor  is  tbiiB  a  singular  case  in  which  the  plaintiff  must  recover  on 

tbo 
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the  strength  of  his  own  title,  without  regard  to  the  defendant's     1.797« 
rigbt:  it  is  a  sufficient  answer  to  be  giwen  by  the  defendant  in  an  ' 

ejectment,  who  has  no  title  himself,  to  shew  a  title  in  a  third  agAu!a 
person  or  even  a  term  outstanding  in  a  trustee.  [Lord  Kenyon,  ^^^* 
Ch.  J.  But  that  must  be  an  unsatisfied  term,  otherwise  the 
jury  will  presume  it  to  have  been  surrendered.]  With  regard 
to  the  cases  on  which  the  plaintiff  relies,  three  of  them  are  only 
decisions  at  Nisi  Ptiuk ;  in  one  of  them  the  property  had  been 
purchased  with  the  earnings  of  the  bankrupt,  and  therefore  it 
came  within  the  case  of  Chippendale  v.  Tomlinson;  and  in  ano- 
ther both  parties  claimed  under  the  bankrupt  by  different  con- 
▼ejunces.  The  case  of  Chippendale  v.  Tomlinson  is  rather  an 
authority  for  the  defendants;  because  that  was  decided  not  on 
the  general  ground  that  an  uncertificated  bankrupt  could  have 
property  of  his  own,  but  on  the  ground  of  that  being  an  excep- 
tion from  the  general  rule.  And  the  case  of  Ashley  v.  Kell 
eaiiDot  be  supported  as  law:  it  was  there  holden  that  though 
under  the  stat  5  Geo.  2.  c.  90.  the  future  effects  of  a  bankrupt 
against  whom  two  commissions  have  issued,  were  liable  to  be 
seized  for  the  benefit  of  his  creditors,  yet  the  bankrupt  had  in 
the  mean  time  such  a  property  in  them  as  enabled  him  to  sell 
to  a  bona  fide  purchaser ;  by  which  it  must  be  understood  that 
a  purchaser  without  notice  of  the  bankruptcy,  would  gain  by 
such  sale,  a  titK  against  the  creditors.  But  there  is  no  reason 
why  a  bon&  fide  purchaser  after  two  commissions  issued^  should 
be  in  a  better  situation  than  a  bon&  fide  purchaser  after  a 
secret  act  of  bankruptcy,  and  before  a  commission  issu- 
ed; in  which  qase  Lord  Bardwicke  said  in  Billon  v.  Pyde  (a) 
that  <*  asale  of  the  goods  of  the  bankrupt  after  an  act  of  bank- 
ruptcy committed,  is  a  sale  of  the  property  of  the  assignees,  for 
which  they  maintain  trover."  The  same  doctrine  is  established 
in  Kitchen  v.  Campbell,  2  Bl.  Rep.  829.  The  Legislature  has 
relaxed  the  hardship  of  this  rule  in  the  caseofpaymentof  money 
tothe  bankrupt  by  stat  1  Jac.  1.  c.  15*  «•  1 4;  in  the  case  of  a  pur- 
chaser by  21  Jiac.  1.  e.  19  s.  14;  and  in  the  caseof  pajrments  by 
the  bankrupt  in  two  particular  instances  by  the  stat.  19  Geo.2.  c. 
32.  $.  1.  Then  itseems  strange  to  say  that  a  sale  by  a  bankrupt 
after  a  commission  issued,  is  good,  when  a  sale  by  him  before  a 
commission,  required  an  act  of  parliament  to  protect  it. 

(a)  1  r«.  388. 

In 
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17d7<        In  replgy  it  was  said  dial  it  vrm  ii6t  neceissiyibr  th€(ikHH 
* — '• — *■  tiffin  bis  repficatioD  to  sbefr  that  dm  was  one  of  the  excepted 
^^*     cases ;  but  that  if  the  principle,  fot  which  the  defi^aali  cob- 
Fox,      tended,  were  well  founded,  the  plea  itself  shonid  bate  nega- 
tived those  exceptions;  and  that  the  plea  coaid  iMtbeBop- 
ported  on  account  of  that  omnksion* 

Lord  Kenyon,  Cfa.  J.  I  cannot  command  the  mode  on  vrhidi 
this  question  is  brot^ht  before  the  Court,  since  the  whole  me- 
rits of  the  case  might  have  been  gone  into  on  the  general  is- 
sue ;  whereas  here  the  defendants  hare,  in  addition  to  the  pItt 
of  notguilty^pleaded  a  special  plea,  which  would  have  been  hd 
on  a  special  demurrer,  and  which  will  be  attended  wilii  addh 
tional  expence  to  the  parties. 

I  will  deliver  this  case  in  the  outset  from  one  of  the  argu- 
ments urged  on  the  part  of  thte  defendants.  I  admit  in  general 
the  propriety  of  arguing  by  analogy  td  cases  of  red  property: 
but  this  case  can  never  be  compared  to  cases  respecting  real 
property,  unless  it  can  be  shewn  that  a  special  property  inaj 
be  recovered  in  ejectment,  while  the  absolute  legal  property  ^^ 
mains  in  some  other  person.  The  immediate  right  to  real  pro- 
perty  must  be  vested  in  one  person  only  9  whereas  a  special  pro- 
perty in  the  case  of  personalty,  may  be  in  oue,  as  tn^theiostuce 
of  carriers,  while  the  absolute  right  to  it  may  exist  in  nnolher. 
When  a  coita petition  arises  between  tbose  two  persons  tliei^l>t 
of  the  latter  must  prevail :  but  as  against  all  other  persons  aspe- 
cial  property  is  sufficient.  Now  here  it  seems  to  beadmittea 
tihat  an  uneertafieated  bankrupt  may  go  to  matket  with  g^A 
in  his  possession,  and  transfer  the  property  to  any  ofter  p^* 
son ;  then  be  must  have  in  some  degree  a  special  property  >b 
them  against  every  one  but  his  assignees.  Left  us  see  boiru^ 
case  appears  on  the  pleadings;  the  plaintiff  claims  tlie  goods 
in  question,  alledging  that  be  was  possessed  of  them  as  of  1^ 
proper  goods;  the  defendants  in  answer,  say  that  they  ca^aot 
'  be  the  goods  of  the  plaintiff,  beeaus^  he  (the  plamtiff)  was  > 
bankrupt,  and  that  all  his  effects  had  been  assigned  to  the  as- 
signees under  the  commission ;  and  as  far  as  respected  the  pro- 
perty at  the  time  of  the  bankruptcy,  there  is  no  doobt  bnt  tb^ 
it  all  passed  under  llie  assignment :  butthe  plaintiff  repiiesta^^ 
since  his  bankruptcy  he  has  acquired  th^se  goods,  and  tb< 
he 'is  now  law/uUy  possessed  of  them.  And  why  m^'^y''* 
not  be  lawfully  possessed  of  them,  though  acquired  ^^ 
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kniptey  ?  It  is  admitted  that  if  tbey  were  tlie  prodvce  of    1707. 
lings  and  labour  he  may  be.  The  plaintiff  is  poeeeaned  of 
)ods,  and  prima  facie  the  possessor  <^peraoiial  property  ia 


I  t"  i. 


Wass 


erof  them;  that  which  the  defendants  stated  in  theirplea»     *^^* 
er  to  the  plaintiff's  claim,  did  not  concl  ude  the  question,  & 
ication  explains  the  whole,Therefore  on  principle,&with« 
erting  to  die  authorities  alluded  to,  I  am  of  opinion  that 
has  a  r%ht  tatake.this  property  from  the  bankrupt,  but 
ho  regularly  claim  under  the  commission.  With  regard 
uthorities;  I  certainly  should  not  rely  on  the  cases  decid* 
re  me  at  Nisi  'Prius,  but  those  cases  have  been  since  re« 
d  in.the  late  case  in  the  Court  of  Common  Pleas ;  aad 
ribe  to  the  opmion  given  by  that  Court,  that  the  bank- 
8  a  right  to  these  goods  against  the  defendants  who  are 
doers.  Convenience  &sound  policy  also  require  asimilar 
lu  If  the  plaintiff  had  brought  an  action  of  trespass  instead 
r,bis  possessionwould  haveentitled  him  to  recover  against 
(Hloer;  and  the  form  of  the  action  cannot  alter  the  law* 
^cording  to  the  defendant's  argument,  if  the  bankrupt 
ssession  ofgoodssubsequent  to  his  bankruptcy,  it  is  an 
Dn  to  all  the  world  to  scramblefpr  the  possession  of  them, 
the  assignees  do  not  choose  to  dispute  the  question  with 
ikrupt    Therefore  on  principle,  on  the  authority  of  de- 
ases,  and  on  the  grounds  of  policy  and  conveniencOf  I 
opinion  that  this  action  may  be  maintained. 
masT,  J.    It  appears  to  me  that  the  special  plea  is  nn* 
iry,  and  that  the  rejoinder  is  ftivolous.    There  was  no 
n  (or  this  plea,  since  the  whole  case  would  have  been 
>  the  defendants  on  the  general  issue.  To  this  plea  how* 
e  plaintiff  replied  that  he  was  lawfully  possessed  of  these 
I  against  a  wrong-doer  it  is  not  necessary  to  set  out « ti« 
iwfiil  possession  is  suflBcient   In  answer  to  this,  the  de« 
ts  say  that  the  plaintiff  was  an  uncertificated  bankrupt: 
lat  then  f  If  the  plaintiff  were  lawfully  possessed  of  these 
and  the  a%iignees  do  not  contest  the  matter  with  him,  a 
doer  cannot  retain  the  possession  of  them  from  hinu    I 
le  general  rule  to  be  that  a  bankmpt  has  a  right  against 
BOns  but  the  assignees;  here  a  lawful  possession  in  him 
itted,  and  that  is  sufficient  i^inst  wrong-doen. 
^B,  J.    I  have  no  objection  to  epnsider  the  question  as 
by  these  pleadings  that  the  defendants  wished  to  agitate, 

namely. 
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1797.     namely,  whether  the  plaintiff  has  snch  a  property  in  thetegoodtf 
-*  as  win  entitle  him  to  maintain  an  action  of  trorer  for  tbemf  That 


^,gl^  leads  us  to  consider  the  situation  of  an  uncertificated  bankrapt 
fox.  and  that  of  his  creditors,  as  to  the  goods  of  which  the  bankrapt 
h  possessed  subsequent  to  his  bankruptcy.  The  crediton  who 
have  not  received  205;  in  the  pound,  are  entitled  to  receive  a  sa- 
tisfaction to  that  amount ;  but  it  must  be  through  the  mediomof 
his  assignees.  But  the  creditors,  who  are  not  assignees,  haveno 
property  [n  goods  acquired  bvthe  bankrupt  after  his  bankniptcy ; 
if  they  take  them,  they  are  trespassers.  If  such  goods  be  stolen 
from  the  bankrupt,  it  may  be  alleged  in  an  indictment  for  the 
felony  that  they  were  his  property.  If  he  sell  them,  he  may  re- 
ceive the  money  for  them ;  and  if  they  be  pawned  by  hhn,  he 
may  redeem  them  on  tendering  the  money  for  which  they  were 
pledged.  In  the  case  o(  Fowler  v.  Down^  Mr.  J.  Heaih  very  ac- 
curately stated  that  an  uncertificated  bankrupt  **  has  a  defeasible 
property,  which  none  but  the  assignees  ean  defeat.**  And  be 
compared  his  situation  to  that  of  an  alien  who  may  purchase  lands 
and  maintain  an  action  for  them  if  the  Crown  do  not  interpose. 
So  here,  he  may  maintain  trover ;  and  if  he  eould  not,  all  the 
inconveniences  suggested  by  Lord  Kenyon^  would  probably 
ensue.  Therefore  as  well  on  the  authority  of  the  case  lately 
decided  in  the  Court  of  Common  Pleas  as  of  the  other  cases 
cited,  I  think  that  this  action  is  maintainable. 

Lawrence,  J.  In  order  to  maintain  an  action  of  trover,  it  is 
necessary  that  the  plaintiff  should  have  either  the  absolute  or  a 
special  property  in  the  goods  that  are  the  subject  of  the  action; 
he  need  not  have  both ;  either  the  one  or  the  other  is  sufficient 
Absolute  property  is  where  one,  having  the  possession  of  diattek, 
has  also  the  exclusive  right  to  enjoythem,and  which  can  only  be 
defeated  by  some  act  of  his  own.  Special  property  is  where  be 
who  has  the  possession,  holds  them  subject  to  thedaims  ofodier 
persons.  There  may  be  special  property  in  various  instanees. 
There  may  be  special  property  witbout  possession ;  or  there  may 
be  special  property,,arising  simply  out  of  a  lawful  possessiott,  and 
which  ceases  when  the  true  owner  appears.  Such  was  the  caseof 
^rfNorjfv.De/amtne^jSSer.504.,whereachimney-sweeper*sboy, 
having  found  a  jewel,  carried  it  to  a  goldsmith  to  know  what  it 
was,  who  refused  to  return  it;  and  it  was  holden  that  though  the 
plaintiff  did  not  by  such  finding  acquire  an  absolute  property  jet 
he  had  such  a  property  as  would  enable  him  to  keep  it  against  ail 

bot 
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B  rightful  owner,  and  consequently  that  he  might  maintain  1797« 
for  it  against  the  goldsmith,  who  was  a  wrong  doer.  Now  — — «- 
ppealrs  to  me  to  go  the  whole  length  of  deciding  this  case.  agoM 
he  plaintiff  says  that  he  was  possessed  of  these  goods,  to  ^o'* 
the  defendants  plead  that  the  plaintiff  is  a  bankrupt  and 
I  his  effects  are  vested  in  his  assignees:  and  I  cannotagree 
le  plaintiff's  counsel  that  the  plea  should  have  gone  far- 
md  shewn  that  this  was  not  one  of  the  cases  in  which  a 
apt  may  have  property ;  the  plea  states  generally  that  the 
ty  was  out  of  the  plaintiff.  But  for  the  same  reason  I  think 
sufficient  for  the  plaintiff  in  his  replication,  to  shew  a 
to  the  goods,  which  he  has  done  by  alleging  that  he  ** be- 
lawfully  possessed  of  them  since  the  bankruptcy,  and  that 
i  kept  them  without  any  claim,  interruption,  molestation, 
lial  of  the  assignees."  I  agree  with  the  defendant's 
^1  that  it  is  not  sufficient  to  state  in  a  declaration  in  trover 
le  plaintiff  is  possessed,  without  adding  that  the  property 
goods  is  in  him:  but  it  was  not  necessary  to  repeat  in 
plication  that  the  property  was  in  the  plaintiff,  since  the 
ition  shews  those  circumstances,  in  answer  to  the  plea^ 
rhich  the  law  will  infer  a  special  property  in  him,  such 
«rty  as  enables  him  to  maintain  trover. 

Judgment  for  the  plaintiff. 

^TiTLE  on  the  Demise  of  Holford  and  Others  f'^^* 

agatnst  Otway. 

(In  Error  from  the  Court  of  Common  Pleas.)  J76.] 

fECTMENT  for  the  manors  of  Stanford,  Wesierhill,md  ji.tOmdin 

itormesworthfSnd  for  certain  messuages&lands  lyingwith-  ^^{JL^ 

parish  of  Stanford  in  the  county  of  Leicester,  which  were  article, 

lly  laid  upon  die  demise  odLHolfordand  Thoma$Clarke  ^aeh\§ 

je  in  the  first  count,  and  upon  the  demise  of  Sir  C.  Cave,  JJfJj!^*""' 

n  the  second  count,  and  also  for  the  manors  of  Swinford  hh  intend- 
ed wife's 
,  and  tlie  portions  of  younger  diildren,  and  sal^ect  thereto  npon  his  eldest  son  in  tail 
ben  he  devised  those  estates  in  fee,  in  cms  kt  had  no  ittaie,  and  solgect  to  any  jointare 
I  make  |  and  afterwards  conveyed  them  by  lease  and  release  to  trustees  and  their  heiit 
Mice  of  the  articles,  in  trust  for  himself  in  fee  till  the  marriage,  and  afterwards  for  tiie 
mrpofcs  of  the  macriaKe  articles,  and  for  default  of  issae  of  the  marriage,  and  sul^ect 
B  lor  securing  the  jointure,  to  the  use  of  himself  in  fee  |  he  afterwards  married  and 
hout  issue  :— held  that  the  deed  of  settlement,  whereby  he  departed  with  the  whole 
svised,  operated  as  a  re?ocation  of  the  will,  though  he  took  back  a  fee  by  the  same  la* 
:,  and  though  it  was  consistent  with  the  provisions  of  the  will ;  and  that  it  made  no 
« that  with  respect  to  one  of  the  estates  the  conveyance  in  fee  to  the  trustees  wa* 
or  the  purpose  of  creating  a  term  to  secure  hli  wife'sjolnture,  and  the  settler  took  back 
gain,  snlject  to  that  term* 

and 
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1797.    aiidiSbirfAirtlMyorlA,aBdforeeitainiiie»uq^aQd  lanikwitiuD 
thefmkhes  of  Swinf€rdmdS<nUhSilw<^ 

^^     QpoD  the  same  seTeral  denuses,  in  two  other  counts.    At  the 
trial  a  special  verdict  wn  found  in  aubstance  as  follows : 

Sir  r,Cai9e,Bart.being  seised  infee  of  themaaon  of  Sfon/bni, 
WesterhilhndSiannew^crtkaxkd  of  the  premisea  mentioDed  in  the 
two  first  counts,  and  also  of  the  manors  of  Swinford  and  Souik 
Kiho.orth^  and  of  the  other  premises  mentioDed  in  the  two  last 
•ounts,  heand  the  Earl  oiHarbwrwgh  on  the  13th  Dec I790,io 
contemplation  of  an  intended  marriage  between  Sir  T.Cavemi 
Lady,  Luey  Sherrmrdf  daughter  of  the  said  Earl,  entered  into 
articles  of  agreement,  whereby  th«  Earl  agreed  ^  that  be  woalJ 
nake  such  addition  to  Lady  £iccjr'«  fortune  an  would  makelier 
marriage  portion  amount  to  90,000/«  and  that  the  same  should 
be  paid  and  secured  as  under^mentioned,  {viz.)  that  he  woold  paj 
down  upon  themarriage2(M)00/L,andsecuretheremaiader  upoo 
his  real  estate  to  be  paid  upon  his  decease.  Sir  T.  Cofeagreedoa 
his  part  toapply  asufficient  part  of  the  fortune  which  he  receired 
upon  the  marriage  in  discharging  ajaiorlgageofl4j500il  upon  1» 
estateatS^iwrJUiLiZworlAandSMii/'ercUBd  to  settle  thew^ 
aoas  to  secure  to  Lady  Lucjf  a joiirture thereout  ofl4OOLf0S^ 
nnm  clear  for  her  life,  to  commence  f  rasa  Sir  T.  Cwe^i  iecsm, 
also  to  secure  to  Lady  £mcy  ontpf  his  Stanford  estate,  an  addi- 
tional jointure  of  CddL  per  annmn  dear,  to  commence  from  the 
death  of  the  survivor  of  Sir  T.  Cam  and  Lady  Cave  bis  mothen 
also  to  make  a  provision  oulof  the  said  estate  at  Stwuforiyi^^ 
curing  to  the  younger  children  of  the  marriage  the  under-iaen' 
tioned  portions  (yiz.)  If  only  one,  the  sum  of  16,0to/^  if  tro  •r 
more  the  sum  of  20,000/.  iu  equal  shares.  And  in  case  Lord  Bv- 
hmwgh  paid  down  more  than  I9,000t  Sir  T.  Cave  agreed  to 
applythe  overplus  towards  d  ischarging  an  incumbrance  upoo  nis 
Stanford  estate  of  11,000/.  and  that  the  remainder  of  the  ok) 
90,000/.  when  paid  should  be  applied  to  the  like  purpose.  SirT. 
Cavealsodgreed  to  settle  his  Sf  an/br  destate  subject  to  tbefveseni 
LadyCove'«  jointure,  and  the  reversionary  jointure  toLadyi«fl|» 
and  the  portions  to  the  younger  children,  as  above-mentione* 
uponhis  eldest  son  and  his  heirs  male  in  strictsettlemeDt^  Sir/* 
Cai?eafterwird8,on  13th  March,  1791,duly  made  and  published 
his  wiU,whereby,in'c€Me  he  should  happen  to  dxewiihwikext»S 
any  issue  of  his  body  limny  at  his  deoeoM'thedevisedaU  hisiii»B<^ 
of  Stanford,  Westerhill^ndStormesworth^nd  all  Iiismessuagcs 

and  lands,  &c.  at  Stanford, Downton,  WestethilU^^^^^^ 

vom 
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beings  the  maBora  and  premises  mentioiied  m  the  two 
ntSy)  and  also  all  those  his  manors  of  Swimford  andall 
niag^es,  lands,  &c.  in  Swmfcrd  and  Sauik  KikoorHk 
he  manors  and  {nemises  mentioned  in  the  two  last    ^a<»t 
and  all  other  his  real  estate  whatsoever  and  wheress- 
^ectneverikele$gtomckJ<nniuT€^Jainim'e$€uhenn^ 
nUikeMp&nthewawumkemig^iafpemU}  siorriji,)iinlo 
bri2and*r.  CImrke  Jer9oue  their  executors,  &G.  for  the 
100  yearsiopeB  the  trmtts  thereinafter  declared  ;aiid  wpon 
rminatioQcrf^thesaidtermof  SOOyears  and  subject  thereto 
and  deyised  dl  his  said  manors,  messmige6»8».  and  real 
ImtsoOFertohisnncleiheBeyerendCftarfesCiireforlife, 
lerto  tnwteeslo  preservecontingvntrGniaiDderB»remain« 
e  6rst  and  o&ersonsoflhe  said  GbariesCbraraocessiTely 
lale,  with  divere  remainders  over;  renainderio  his  own 
irsioreTer.  Heihen declared  thetmstofdietermfoifiOO 
be  to  raise  by  mortgage,^e,  or  otherwise  of  the  estates 
led  in  thesatdtermafter  hisdecease28/K)0/.to  be  divided 
t  certain  relaitiotts.  Afterwards  by  indentures  of  lease  asid 
of  the  3Mh  and  26th  of  JITay,  1791,  reciting  that  Sir  T. 
as  seised  infeeni  possession  of  the  Stotforif  estate  snh- 
in  annuity  of  1 400/.  payable  to  his  motther  Lady  "Sarah 
rr  her  IHe,  and  also  lo  two  terms  of  5200  and  1000.  years 
ited  in  R.GosImg  for  securing  twoseveral  sums  of-OOOOZi 
K)/.  with  interest,  and  reciting  the  intended  marriage  be-* 
in  T.  Cave  and  Lady  Lucy^  and  dmt  Lady  Lncg  was  pos- 
of  4500/.  and  reciting  the  articles  of  agreement  before 
[led  between  Sir  T.  Cave  and  Lord  Harbaraugh^  it  was 
said  indenture  of  release  witnessed  that  in  consideration 
intended  marriage  and  of  4600/.  paid  to  Sir  T.  Cave  by 
^Mcy^  and  a}«io  of  14,500/.  paid  to  Sir  T.  Cave  by  the  Earl 
'borough f  and  also  of  the  two  sums  of  6000/«  and  SOOOk 
lafter  covenanted  to  be  paid  by  the  Earl  of  Harbaraagh 
JosUngy  in  discbarge  of  the  mortgage  incumbrances  af- 
;  the  lands  to  be  released,  and  for  making  a  jointure  and 
ion  for  Lady  Lucy  and  the  issue  of  the  marriage,  and  for 
g  the  S/cm/ori/ estate  (in  the  two  first  counts  mentioned) 
several  uses  and  trusts  thereinafter  declared.  Sir  T.  Cava, 
jred  to  trustees  the  Stafford  estate  (in  the  two  first  counts 
)Qed)  to  hold  to  them  and  their  heirs,  to  the  use  ond 
that  Lady  Sarah  Cave  might  receive  her  annuity  of 
>for  her  life,  and  subject  thereto  and  to  the  two  terms 
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1797.  of  200  and  1000  yean  vested  in  R*  Go$Hng  to  the  use  of  Sir 
T.  Caoe  and  hk  heira  till  the  marriage,  and  after  tbe  marriage 
to  the  use  of  the  tnutees  for  90  yearn  upon  the  trusts  after  men- 
tioned; and  subject  thereto  to  the  use  of  Sir  T.  Cove  for  life,  re- 
mainderto  trustees  topresenre  contiDgentremaindersremainder 
astopartoftheestatetotheuseofLadyJLiceyincaseshesorvirerf 
Sir  Tkamas  Cave  and  his  mother,  to  receive  an  annuity  thereout 
of  600iL  for  her  life,  in  bar  of  dower ;  and  as  to  the  said  lands, 
&c*  and  premises  charged  with  the  said  annuity  of  600/.  to  Lady 
Xacjf  afterthe  decease  ofSir  T.  Cove  to  the  use  of  the  trustees  for 
a  term  of  500  years  upon  the  trusts  after-mentioned,  and  astoaO 
tbe  odier  premises  thereby  released,  not  comprised  in  the  term  of 
SOOyears,  to  the  use  of  the  trustees  for  the  termof  1000  years  <m 
the  trusts  after  mentioned,and8ubjecttothose  terms,  asto  all  tbe 
premises,to  the  use  of  the  first  and  other  sons  of  the  marriage  soc- 
cessively  in  tail  male,andfor  default  ofsuch  issue  to  the  use  ofSir 
r.Coveinfee.  The  trust  ofthe  term  ofOO  years  was  declared  to  be 
for  payment  of  the  interest  on  the  two  mortgages  to  A.  Godhg^ 
durbagLordHarbartmgVslife.  The  trust  ofthetermof  SOOyean 
was  declared  to  be  for  securing  the  annuity  of  60021  to  Lady  Isqf 
when  it  should  become  due.And  the  trust  of  the  term  for  lOOyeais 
was  declared  to  be  for  the  payment  of  the  stipulated  portions  of 
younger  children  of  the  marriage;  with  a  proviso  that  in  case 
.  Sir  T.  Cave  should  outlive  Lady  Lucy,  he  might  charge  the  pre- 
mises comprised  in  the  tenu  of  500  years,  with  an  annaityof 
600L  to  any  subsequent  wife.  Then  followed  covenants  by  Lord 
Harbaraugh  in  pursuance  of  the  articles  before  mentioned  of 
secur'mg  and  raising  the  residue  of  the  30XW0/.  the  portion  ot' 
Lady  Lucy.  The  special  verdict  then  stated  other  indentores 
of  lease  and  release  of  the  same  26th  and  26th  May,  of  the  pre- 
mises mentioned  in  the  two  last  counts  comprising  the  estates  of 
Swinfard  and  South  Kilworih ;  whereby,  after  reciting  as  was 
before  recited,  Sir  T.  Cave,  for  the  considerations  before  ex- 
pressed, conveyed  to  the  same  trustees  and  their  heirs  those  es- 
tates to  the  use  of  himself  in  fee  until  the  marriage,  and  after 
that,  to  the  use  and  intent  that  Lady  Lucy,  in  case  shesorFired 
him,  should  receive  the  annuity  of  1400/.  for  her  life ;  and  afttf 
the  decease  of  Sir  T.  Cave  to  the  use  of  the  said  trustees  for  a 
term  of  500  years,  upon  the  trusts  after  mentioned,  and  after 
the  determination  thereof,  to  the  use  of  Sir  T.  Core  in  fee; 
which  trust  of  the  term  for  500  years  was  declared  to  be  for  se- 
curing Lady  Lucy*s  annuity  of  1400/.   The  special  verdict  then 
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statedthattbeintendedmaiTiagetookeflreGtonthe2d/me    1797.  I 

and  that  Sir  T.  Cooedied  on  die  16th  Januury,\792f  with-  ■*      ■    ■ 
iring  any  issue,  and  that  Sarah  Oiway^  wife  of  the  defend-     ,„^J 
;  the  sister  and  heir  at  law  of  Sir  7.  Cove.  It  then  stated    ^f^  f 

itry  of  the  lessors  of  the  plaintiff,  the  demise,  and  ouster. 
[>n  t his  verdict  j  udgment  was  given  for  the  defendant  by  the 
of  CommonPleas;  that  CiMirt  beingunanim<Misly  ofopinion 
le  win  had  nooperation  with  respectto  the  Stan^crd  estate, 
iree  Judges  being  of  the  same  opinion  with  respect  to  the 
^ard  estate,  against  the  opinion  of  the  Lord  Chief  Justice. 
8  case  was  arg^ued  first  in  Easier  term  last  by  Williams^ 
:>r  the  lessors  of  the  plaintiff,and  Peroevo/for  the  defendant, 
»w  in  this  term  by  Balguy  for  the  lessors  of  the  plaintiff,and 
fforthedefendant;  thequestion  beingwhetherSir  Tkama$ 
$  will  was  revoked,  or  whether,  more  properly,  it  waa  ren- 
of  no  effect,  by  the  subsequent  deeds  of  setUement. 

*  the  lessors  of  the  plaintiff  it  was  argued  that  there  was  no 
ition  of  the  will.  This  case,  they  said,  was  distinguishable 
^very  otherwhere  an  implied  revocation  had  been  holdem 
ot  a  devise  of  areversion  subject  to  a  particular  estate,  but 
I  nature  of  a  contingent  devise,  to  take  effect  only  on  the 
tion  of  the  devisor's  dying  without  issue,  and  subject  to  a 

*  of  jointuring.  This  appears  on  adverting  to  the  several 
ftitionsof  the  property  made  by  the  respective  instruments. 
e  articles  of  agreement,  Sir  T.  Cave  was  to  settle  his  South 
rrth  and  Stmn/brtf  estate  so  as  to  secure  to  Lady  Xtccy  a  join- 
ri400/.  perannumafterhisdecease,  and  a  further  jointure 
)L  per  annum  after  the  death  of  h  im  and  his  mother  ont  of  the 
'^ard  estate ;  which  latter  was  also  to  be  settled  upon  the 
tiBon  of  the  marriageand  his  heirs  male  in  strict  settlement 
;ed  with  the  portions  of  younger  children.    If  therefore  he 

son,  it  would  be  out  of  his  power  consistently  with  the 
es,  to  devise  the  Stanford  estate,  or  if  daughters,  they  and 
lunger  children  were  to  have  their  portions  carved  out  of  the 
estate.  And  therefore  it  was  that  in  his  will  he  devised 
state  income  he  thould happen  to  diewithoutleavinganjfisnte; 
e  devised  this  and  all  hi  s  other  estates  subject  to  thepower  of 
mng.  Then  the  deeds  of  settlementwliich  pursue  and  con- 
the  articles  are  not  inconsistent  with  that  disposition ;  for 
provide  for  a  different  event,  namely  that  of  his  having  is* 
n  default  of  which  only  his  will  was  to  take  effect,  and  they 

secure 
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1797.  fleoamfbe  jaiolitfea  to  Lady  jLnoy,  wUch  were  apucMiy  es- 
eepted  out  of  4be4eme.  A;  appears  llierdbre  tM  at  the  tinie 
of  makfi^  hk  miU,  the  ^evMor  liad  it  ni  eoDfeemplatioa  tbaft  tlie 
dii|>08ilMMi  QontakiedL  jo  k  lAiouU  «oC  mterfere  with  the  articles, 
and  that  tfaoae  aitioles  were  4o  he  earned  inlo  elTect  by  Ae  sah- 
aof  ttont  aottloioeat :  ihea  the  sororal  tnatniiiieiilB  are  canaetfed 
and  Buiy  well  aiaad  4epothoi;  and  the  rearift  is  «hia,  that  if  lif 
had  so  j«aiie»  his  will  was  to  flpeak*  if  he  auAried  and  had  isise^ 
4hea  theaettlesKdiUwas  to  qpoak.  Md  though  dbe  Caort  caa- 
QOtiocA^  to  aayfmrd  evidoMoe  of  Ithe  4eiriaor'a  salesit  to  gob- 
athftehis  wiU,  yetso&rasChat  iataitisteha  ooHactcd  from 
the  will  itself  aad  fron  the  instrumetits  to  which  it  wekts^Aej 
are  hound  to  giwe  it  eiect.  But  it  is  ooateaded  hecaiiae^bjr  tk 
deeds  of  aettkiaotit  made  i^r  Ae  will  the  wholeeataitt  Amby 
ifevised  was  eoiiTeyod  out  of  the  deviaor,  tliat^here  ta  a  sniot 
rule  nf  law  operating  in  this  case  to  defeat  die  wiU,  which  caa^ 
aot  be  controlledlby  any  intent  to  die  eonHrary^  fiaft4ho«gh  in 
fMiint  of  form  the  estate  was  conveyed  to  .trustees,  yet4iey  hsd 
jMseisin  in  Inot;  for  the  oonT^Fanoe  to  the  nseof  himsatf  hefcre 
the  mtcriage,  was  exactly  the  same  estate  which  he  Iwd  before; 
lie  was  still  in  pf  the  old  .use;  and  the  only  apemtive  part  of 
the  settlement  is  that  whidi  eonreys  the  eatateio  the  aaes  mes* 
tioned  in  the  articles  in  an  event  in  which  the  will  was  to  hate 
j|otipenttion.  JBro.  Abr.  til.  Dimeet  JBemamder^  ft.  1&.  dnm 
what  idea  prevailed  soon.after  the  introduction  of  uses.  ^  If  • 
man  seised  in  fee  give  to  J«  B.  in  tail,  remainder  'to  ^  rigkt 
heirs  of  the  donor,  the  reversion  remains  in  him ;  and  this  is  oat 
a  remainder,  but  the  fee  and  reversion  remain  in  the  donor  ss 
before  the  gift.  And  so  it  is  where  a  man  makes  a  feoffinenttv 
the  use  of  T.  and  the  heirs  of  bis  body,  remainder  to  the  use  of 
the  right  heirs  of  the  feoflfer;  tberetbefee-«implein.tbeuseaeFer 
was  out  of  the  feoffer,  and  this  is  a  reversion  in  the  use,  and 
not  a  remainder;  quod  nota."  With  this  agrees  BinghamU  case 
2  Co.  91.  h.  and  Fenwickv.  Mytfardymd  the  Earl  iifBedfcrd'^ 
case,  there  cited.  And  it  makes  no  difference  whothw  the  use 
is  reserved,  or  whetlier  it  results  by  implication  of  law.  AIM 
V.  BurtQUf  Saik.  590.  an^  Martin  v.  Strachan^  fmfe,  5  roi. 
107.  ft.  Vefy  little  is  to  be  found  in  the  books  upon  the  sub- 
ject of  revocation  of  wills  before  the  statute  of  UscSm  Vide 
44  Jlmz.  296.  pi.  36.  M.  44.  Ed.  3,  33.  a.  ated  in  Djr- 
143.  a.      At  that    time   the  mode  o{  conveyapee  bein^r 
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hj  feoflfaieiit  and  re-feofliiieiit  it  necwMrily  dperated  as  a  reror    17d?, 
cation  of  a  prior  will ;  because  the  feoifment  was  a  direct  alien-  -^ 

adon  of  the  land  devised*  and  tbe  party  taking  back  the  land  titls 
again  by  re-feoffment^must  takeanew  estate  by  purchase,  which  ^^^ 
consequently  could.not  pass  under  the  former  will.  Then  came 
the  statute  of  UseB(a) ;  aiker  which  and  before  conveyances  by 
lease  andrelease  were  invented,the  common  modeof  conveyance 
was  by  feoflment  to  uses.  The  first  case  was  that  of  Montague  v» 
J^erie«»^.a8&8&J?&r.(i),  where  it  was  holden  that  «<  if  n 
man  devise  Biaekaere  to  •/•  S.  in  fee»  and  afterwards  upon  a 
marriage  between  him  and  A»  covenant  to  make  a  feoffment  of 
it  to  the  use  of  himself  in  fee,  remainder  to  his  wife  for  life,  re^ 
mamder  in  fee  to  his  own  right  heirs,  and  afterwards  he  makes 
afeofiine&t  accordingly ;  though  this  is  a  revocation  of  the  will 
for  the  estate  for  life  of  the  wife,  yet  it  is  no  revocation  as  to  the 
fee;  altiioikgfa  he  had  made  a  feofiinent  in  fee  the  feoffees,  and  lU 
mited  the  remainder  tobisown  right  heirs;  for  this  isonlydlsol4 
revemon  without  any  alteration.''  So  far  the  decision  of  the 
C<mrt  Is  against  therevocation,  where  the  party  notwithstapding 
the  subsequent  conveyance  is  in  of  theold  use.  It  is  true  indeed 
that  Rotte  himself  denies  that  case  to  be  law,  and  thinks  it  would 
be  a  revocation,  because  it  appeared  to  be  the  intent  of  the  party 
to  have  the  estate  by  the  new  limitation.  And  so  he  lays  down 
therule  in  another  passage  (c);  yet  he  adds,  that  the  contrary 
was  decided  by  Popham  in  the  case  before  referred  to.  If  thi« 
were  now  tobeaiguedasanewpoint^it  #ould  be  enough  to  say 
that  though  such  was  the  opinion  of  a  great  lawyer,  yet  the 
Coort  adjudged  otherwise  { and  the  reason  given  by  him  finr  that 
opinion  is  merely  artificial  and  contrary  to  the  known  fact  in  most 
cases.  But  adiinilting  the  law  to  be  as  stated  by  RoUef  it  will 
fiotapply  to  this  case:  because  here  the  will  and  this  deeds  are 
consistent  upon  the  face  of  them ;  the  one  was  to  operate  in  one 
event,  tho  others  in  another.  The  whole  doctrine  goes  upon 
an  intent  to  revoke  either  expressed  ornecessarily  to  be  implied 
by  hw  from  the  inconsistency  of  the  two  dispositicms.  Whereas 
here  not  only  the  instruments  are  not  inconsistent,but  the  will  re* 
feratoand  confirms  thearticles;and  the  settlementismadein  pur* 
ananee  of  those  articles ;  and  therefore  there  is  an  express  in- 
tent in  the  devisor  that  the  one  should  not  be  a  revocation  of  the 

(fl)  S7.  II.  8.  e.  10.  (b)\  lUl  Jtr.  6ie.  U.jif.  4. 

(c)  A,  616.  Q.  fl.  1.  sad  6ie.  pL  a^ 

Vou  VIL  D  d  iither, 


Otwat* 
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1797.    odier,  against  which  the  law  will  not  raise  a  pwamptifla  oft 
■  different  mtent    Upon  die  game  principfe  inoon^lete  coaToy* 

rvM  ^^^  ^^  P^^  ^  inatancea  of  iiaiplied  revocations;  and  with 
JS^  propriety  if  anch  an  intention  is  to  be  preanmed  in  the  panics 
lar  caaea.  So  in  Differ  t  Disier  (aX  where  tenant  in  tail  by 
baiffain  and  aale,  conveyed  away  hk  land  to  make  a  teniDt 
to  the  praecipe  and  afterwards  suffered  a  recovery  to  the  ne  of 
himself  in  fee,  it  waa  holden  a  revocation  of  a  prior  will,  hecamfc 
he  thereby  acquired  a  different  estate  from  what  he  had  in  him 
before,  and  that  properly  so  on  one  or  other  of  two  groandi ; 
for  first,  supposing  he  hi^  not  the  reversion  in  fee  in  him  at  tte 
time  of  making  his  will,  he  had  not  even  a  deviseaUe  esiaiPi 
and  it  is  dear  upon  the  authority  of  Swifi  v.  BobefU(b)  tkat 
he  could  not  by  the  subsequent  acquisition  of  the  abaolute  fi^« 
make  good  a  prior  devise  of  it ;  but  secondly,  supposing  he  iiail 
^he  immediate  reversion  in  fee  at  the  time,  then  l^  A^  reeofS^ 
ry  he  destroyed  that  veryfee  which  he  had  before  deviMd.  Tb 
case  €(fMarwood  v.  TVcm^  (c)  went  on  that  gtonnd.  To  ec 
sider  the  cases  principally  relied  on  by  the  defendant ;  the  M 
is  Lord  lAneohCs  case  (df) ;  he  beingseised  in  fee,  nsd  ha? i>^ 
made  hia  will,  afterwards  in  contemplation  of  a  nuuriage^  whi 
never  took  effect,by  lease  and  release  c<mvey«d  hisastaae«>  tno* 
i»^  and  their  heirs  to  the  use  of  hhnself  infeetillthe  SMrriagf, 
then  as  to  part  in  trust  fbr  his  ifatended  wife  In  fe^  ttnd  m  to 
ihe  residue  in  trust  to  sell  and  with  the  produce  to  disincm* 
ber  the  other  part,  and  the  surplus  to  go  to  his  executors.  Bf 
that  conveyance  he  gained  a  base  fee,  and  so  took  badk  t  tS- 
ierent  estate  from  what  he  had  before,  and  therefore  itwasholdeii 
a  revocation.  But  that  was  not  the  only  alteration ;  for  if  Ae 
marriage  had  taken  place,  the  lady  was  to  have  hada  pait  of 
the  devised  estate  in  fee :  with  a  power  tif  afjpointmentof  the 
aurplus  reserved  tohimby  his  Awf  letVA  which  had evidentrefer* 
enoe  to  a  future  disposition,  and  -plainly  shewed  an  intest  td 
revoke  the  will  he  had  made.  The  deeds  and  the  w3l  there- 
fore were  not  consistent  as  they  are  in  this  case ;  Lord  iMteh 
at  the  time  of  making  hn  will,  had  not  his  marriage  in  coareo* 
plation,  or  the  subsequent  disposition  of  his  estate  in  coase* 
quence  thereof:  but  the  will  and  the  deeds  are  direcdy  repugn 
nant  to  each  other ;  whereas  here  they  were  meant  to  stand  io* 

(fl)  S  I.M.  lOS.  8.  C.  pat  io  11  Mod.  157,S. 

ih)  S  Burr.  1488.  (c)  S  P,  Wna.  ISS. 

{<0  MmP.C.154.    14.G».^»r.41UaBdS#WfSkaOS. 
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g«lkr«    The  mljr  potel  of  siiQflihide'betweeD  the  two  eaeee  k    1797. 
that  w  both,  th^partiei  look  back  My  estate  to  diem  and  their  - 

beira  tfti  the  itetfriage,  bat  ui  Lord  Zineelm's  case,  as  th^  marri^    tit^b 
•p  did  not  take  eflfe^he  died  srised  of  that  base  fee,  which  q'/^^, 
was  a  different  eStale  fWMH  dial  wluchhe  hKd  derwed;  whereas 
kre  the  base  fee  was  pat  an  ead  to  by  the  maiiiagc,  which 
lesBfled  Snr  7.  CWo^  to  his  dd  Mate,  snpporingr  it  to  have  erer 
bees  oat  ef  bfatt  fbi^  ah  iastaal.    And  this  is  like  the  ease  p^t 
hjhar4  Mali  tai  Bwekingham  V.  Ceoik(a)^  that  if  a  saani  is  dis*. 
leiiedsBd  alkerwiupd»dense%  asd  then  enters  aikd  dte%  Ae  ei* 
Ivy  rteilB  ball  to  his  former  estate.    Thef  aoKt  is  the  case  of 
Arthur  iiBohmikam (h),  thta^pi  thaftdid not tam oirthe  qdes^ 
tiaa  of  ftfikata&a^  wherehi  hofd  Ck.  J.  Tfevar  is  suplposed  it 
iMveasid,^  ^  ikalrihe  hnr  i'cfqpiirea  a  contimiaae*  of  tiwsame  ii»» 
teffil  ftat  Ih6  deriaor  had  at  the  ttm«  of  niakiBg  the  wilK  to  itai* 
muaaaakerad  erealo  theliiBeof  bis  deaflr;  fo^  that««y,  eocK 
iiekaUiOiermiUmfieikk  inlevestisaii  ftfetad  reroeatkm  of  <ho 
wfli.''  BiiliheiiMi^kseiiNBf  by  bimdoM^HqppohrtsogetterSla 
posilisn:  Ibey  ai^  tkoscf  of  teaast  in  tail  obtsinini^  the  feeniim^ 
pk  by  lue  a^  reedrdky^  and  tenant  in  fhe  enfeoffing  aikoiher 
Isthtrm^^lrims^lfiafe^.  «  Andso,<a^he,>i(wasaidfndg. 
^edinjLsrd  iiimtolM'scase,tbMfhio«siatfn»atteraltonwas 
''is the  estate."    Bat  nodiing of  that  kSntf  i^^eaN  in  the  de^ 
eaisoefl^yrd  Zane^/n^#ease,  where  ihealtcvationHiadewasrery 
MfiilMMe^nnd  shewed  an  intention  to  i^dvdce;  a»  in  Potfen 
?« Brimmd  (oX  whidi  was  properly  faolden  a  reroeation,  be« 
caiie  by  the  deed  of  release,  the  der ispr  did  not  take  back  the 
Mae  fee^  but  merely  a  power  of  appointment  by  deed  or  will, 
rridantly  referring  to  a  fiitnre  will  to  be  made.  The  next  case 
priseipally  relied  on  is  dial  of  ParsoM  ▼.  Freeman  (jfy    There 
'Vcesian,  being  entitled  by  marrii^  articles  to  an  eqnitabia 
cstete  in  fee,  in  consequence  of  his  promising  to  do  certain  acts 
for  his  wife's  benefit,  demised  the  same;  but  afterwards  failing 
to  perform  bin  part,  came  to  a  new  agreement  with  bis  wife,  in 
csaaeqoence  of  which  they  snffereda  recovery  of  her  estate  and 
settled  it  to  different  ns^  he  taking  the  estate  snbject  to  their 
joist  appointment,  instead  of  an  absolate  fee.    There  is  no  re^ 
senUance  therefore  between  that  case  and  the  present  as  to  the 
prineipal  point  decided;  But  JLord  JJorAotcAediere  relied  upon 

M  B9W$  J7.S52.  (h)  11  Mod.  157,8.    FUtg. Ul.    BoWsAISO. . 

(0  1  £f •  Ck.  ^bfk  41«.       (d)  S  Mk.  741.  and  1  Fr<(t.d08. 

D  d  2  the 
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1797.   the  case  put  in  1  RoL  Ahr.  6l&  that  where  a  man  niikcs  a  /e< 
offment  to  the  nse  of  himaelf  in  fee,  still  that  la  a 


^^  which  he  says  is  a  prodigious  strong  case,  and  gires  the  tcib/sa 
Otwi  r.  for  it,  that  the  construction  must  arise  from  a  presnnied  intea 
tion  to  revoke.  The  gp-onnd  of  application  therefore  &ils  ii 
the  present  case,  where  there  is  an  apparent  intention  to  & 
contaiy.  And  it  is  remarkable  that  Lord  Hardwicke  did  bo 
put  that  case  on  the  ground  now  contended  for  of  a  momeattr 
aeisin  in  the  trustees.  Again  heismade  tosay  in  the  repcite 
the  case,  that  if  the  conreyance  or  recovery  be  for  a  particoh 
(a)  purpose,  there  it  is  no  revocation ;  still  less  then  ought  tb 
to  be  so  considered,  when  the  devisor  meant  that  all  theiostn 
ments  should  stand  together,  and  that  there  should  be  no  re 
•vocation  even  in  part  The  case  ot Sparrow  v.  HardeatiUfl 
also  relied  on,  is  as  little  in  point  It  was  there  decided  tbt  \ 
conveyance  of  an  advowson  in  fee  to  trustees,  was  a  revoofia 
€f  a  prior  devise  of  such  advowson ;  but  there  the  trustees  tfaem 
selves  took  a  beneficial  interest  under  the  deed ,  and  the  aabjee 
tnatter  itself  was  conveyed  away.  What  is  there  and  also  ii 
Amhler  {e}  supposed  to  be  said  by  Lord  Hardwicke,  that  u] 
alteration  or  new  modelling  will  make  it  a  different  estate  i» 
operate  as  a  revocation,  is  evidently  taken  from  the  words  a 
the  reports  in  1 1  Modem  and  FUzgibbimm  That  position  in  it 
foil  latitude  certainly  cannot  be  sopportedt  and  it  is  not  wtr< 
ranted  by  the  Lord  Chancellor^*  note  of  Lord  Bardwieke'spif 
ment;  Uiongh  it  may  be  true  that  any  new-modelling  whidi 
makes  it  a  different  estate  will  amount  to  a  revocation :  but  ben 
was  no  new  modelling  of  the  estate  to  that  purpose;  Sir  71 
Cove  after  the  marriage  was  seised  of  his  old  estate ;  the  acta 
which  took  place  subsequent  to  his  making  bis  will  were  in  bis 
contemplation  at  the  time,  and  the  disposition  which  he  made  was 
Gonsistentwith  the  subsequent  deeds.  Dar/(eyv.2>ar/ey(d)isals« 
relied  on ;  where  tenant  for  life,  with  remainder  to  trustees,  &^ 
remainder  to  himself  in  fee  devised,  and  afterwards  by  lease  a&d 
release  conveyed  the  same  prembes  to  trustees  in  fee  to  the  use 
.of  thereleasees  in  fee,iind  byindenture  executed  five  weefcsafter- 
wardshe  dedared  the  intent  of  the  release  tobe  tomake  a  temot 
to  the  pnncipe  to  suffer  a  recovery ;  which  was  holden  to  be  a  re- 
vocation* But  there  it  was  immaterial  wh^t  the  uses  were  dedare<i 

(a)  It  ought  to  hare  beeo  a  particular  partUl  purpoae,  vuL  what  b  ttii  bj  Uf^ 
Chancellorio  Arju/^T.  The  Dachessof  Ckandot^  %  Vet  Jua.  431, t. 
{b)  3  Jilc.  198.  (c)  Am*Ur,  884. 8.C  (d)  3  ^ifa.  0. 
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to  be ;  for  during  all  Che  intenreniDg  period,  die  whole  estate  1797« 
which  he  had  devised  was  conveyed  away.  Lastly  came  the  case  — — — 
ofBrydgeM  r.  theDuchessof  C%iMdos(a);in  thatitappearedthat  ^j^ 
there  were  marriage  articleaby  which  the  Duke  covenanted  to  J^fl^"^ 
settle  hisestates  in  a  particular  manner;  he  afterwards  made  his 
will,  confirming  the  articles ;  and  then  in  pursuance  of  his  co- 
venant by  lease  and  release  conveyed  the  same  estate  to  trustees 
and  their  heirs  for  the  purposes  of  the  setdement ;  but  the  settle- 
ment so  far  differed  ftom  the  articles,  that  it  was  agreed  that  it 
could  not  have  relation  to  them ;  for  by  the  articles  the  Duchess, 
who  was  the  devisee,  was  to  have  her  dower,  and  by  the  settle- 
ment she  was  to  have  a  certain  rent  charge ;  the  issue  also  took  a 
different  interest  under  the  articles  and  under  the  settlement;  it 
appeared  therefore  that  the  will  and  the  settlement  wereincon« 
filstent  with  each  other,  and  consequently  die  latter  must  nece»- 
sarfly  operate  as  are  vocationof  the  former.  Lord  ChancelI<Nr  in 
pronoancing  his  decree,  relied  upon  diis  distinction ;  for,  said 
he  (()  <<inall  the  cases  where  the  subsequent  deed  is  held  no  re- 
vocation, it  mast  be  upon  this  condition  at  least  that  the  deed 
and  the  will  are  not  totally  inconsistent  with  each  other:  accord- 
ing to  Cro.  Jac.  49.  where  the  determination  turns  upon  this^ 
that  the  deed  shaH  not  revoke  the  will  so  far  as  it  stands  with  it.'* 
Upon  a  review  of  all  the  cases  of  revocation  of  wills  by  subse- 
quent instruments  it  appears  that  they  were  founded  either  on  a 
legal  presumption  of  an  intention  in  the  devisor  to  revoke,  not 
rebattedby  an  expressintentappearipg  tothecontrary ;  orwhere 
^  took  back  by  the  conveyance  a  different  estate  from  what  he 
bad  at  the  time  of  making  his  will ;  or  that  the  very  estate  de- 
vised was  cmiYeyed  away ;  or  as  in  the  last  case  where  preceding 
articles  were  referred  to  and  confirmed  by  the  will,  yet  the  sub- 
sequent settlement  was  inconsistent  therewith,  so  dmt  the  two 
could  not  stand  together ;  none  of  which  grounds  apply  to  the 
presentcase.  Then  as  to  the  authorities  in  favour  of  the  devisee, 
^bey  referred  to,  1st,  WilHams  v.  Owewf  (c),  where  by  marriage 
articles  die  husband  covenanted  to  convey  to  the  use  of  himself 
for  life,  remainder  in  trust  to  secure  an  annuity  to  his  wife,  re- 
iiu^nder  to  trustees  to  raise  portions,  remainder  to  his  sons  and 
^ughters  successively  in  tail,remainder  to  his  own  right  heirs; 
^erwardshedeviseduponcondition  thfit  heshould  leave  no  issue; 
^d  afterwards  conveyed  to  trustees  in  fee  in  pursuance  of  the 
^des.  This  was  holden  to  be  no  revocation,  because  the  de* 
(•)  t  ru.  Joa.  417.  (ft)  S  re%.  Jan.  4S4.  (e)  8  FiU  Jon.  595. 

visor 
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1797«  Tisor  had  in  eqaky  the  moie  equitable  eitate  at  Ae  timtthat  fce 
made  the  will  as  afteriranlft,  Apagh  heafterwaida  putad  wkh 
thelegal  estate.  2d, The  easeef  a deedef putitaraiiotbettga 

mi«f^  revocation  of  the  will  of  a  tenant  in  eonmony  is  strongly  ia  6- 
'  vour  of  the  present.  8d,  Rishy  f.  B^tingkus  (a)  and  iOh  ^ 
ther  V.  mdby  (ft),  which  is  recognized  ia  Swift  r.  R^teritie}. 
Bot  in  Tiekner  y.  TiekHer(d)  it  was  holden  that,  where  the  dctd 
of  partition  so  far  altered  the  estate  as  to  let  in  a  power  of  ap- 
pointment, it  operated  as  a  revocation.  Those  cases  shew  dnt 
where  the  fee  comes  back  differently  modified  to  the  p8ity,iiie 
deed  operates  as  a  revocation  of  a  prior  will,  otherwise  not;  and 
yet  in  the  case  of  Luther  v.  Kidby,  the  same  sort  of  convejince 
was  made  use  of  which  it  is  objected  in  this  case  amounts  to  a 
revocation :  the  whole  estate  was  equally  out  of  the  party ;  and 
yet  because  the  Court  saw  that  it  was  for  a  particular  purpose, 
they  held  it  no  revocation.  On  the  other  hand  it  was  Mien  a 
revocation  in  Tiekner  v.  Tiekner  because  there  was  anintentioi 
manifested  to  revoke  the  testamentary  disposition.  It  is  in  m 
io  attempt  to  explain  away  the  case  of  the  partition  on  the 
ground  of  the  form  of  the  old  writ  of  partition  (e)  at  codbm 
law,  by  which  no  estate  was  conveyed  out  of  the  party;  foral 
this  day  the  form  of  conveyance  is  the  same  as  (it  is  now  cos- 
telided)  works  a  revocation.  Besides  the  general  argunKOts 
which  apply  to  the  whole  case,  the  Lord  Cb.  Jnstioeof  ik 
Common  I^eas  cook  a  distinction  as  to  the  Swinf^rd  sstattfi 
grounded  on  Hodgkinsonv.  IFoo<f  (yjitfaat  wh^reamoB  dcivM 
in  fe^,  and  afterwards  creates  only  ^  tenn,  that  shall  not  ope- 
rate as  a  revdcation.  That  beitog  the  general  principle  of  la^i 
the  question  is  whether  the  mere  instrumental  mode  of  ctfiy* 
ing  that  intent  into  etkctf  will  make  a  difibrenee  in  the  leg^ 
consequences.  If  the  intent  in  this  case  had  been  earned  iota 
execution  by  a  common  law  conveyance,  it  ia  dear  Aat  it 
would  only  have  been  a  revocation  pro  tanto ;  then  cso  At 
form  of  conveyance  by  lease  and  release  alt^  dto  law:  (;)• 
But  it  cannot  be  said  here  even  to  be  a  revocation  pro  taoto, 
because  the  estate  is  devised  9ubjeci  to  ikejaUUure  ;  and  then- 
fore  as  to  so  much  of  the  estate  it  never  was  devised  at  alif 
which  makes  this  case  so  much  the  stronger.  And  erev  u 
the  Court  would  imply  a  revocation  from  a  mere  naked  feo^' 

(«}  r.  Rmy.  «40. 8  VU.  Jhr.  144^1.  S.  <*)  9  P.  Wnu.  170. 11.8  fTh.  148./** 

(e)  9  Burr.  1401.  (d)  CUfd  is  3  Jik.  74^               ^,. 

(e)  Vid.  FU*h.  N.  B.  MS.  (/)  Cr9.  Bar.2X  Yid.  1  JM^^I'*^''' 
(g)  Yid.3  Atk.140. 
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ler  a  deTue,  though  the  faoflfer  took  hack  again  the    1797. 

itate,  where  no  other  reason  appeared  for  euch  an  act» 

f  have  never  gone  that  length  where  there  did  appear 

idar  reason  for  the  act,  and  where  the  intention  not  to 

was  apparent  upon  the  face  of  the  iastraments« 

he  defendant  it  was  argued,  that  if  this  were  a  new  qnea* 

i  the  Court  were  only  to  look  to  the  intention  of  the  de« 

might  be  a  case  of  difficulty,  but  that  after  the  rarious 

ties  which  are  to  be  found  in  die  books  upon  the  8ub« 

Hre  could  be  no  doubt  that  the  deeds  operated  as  a  revo* 

\l  the  antecedent  wflL  The  rule  is  lai^  down  generally, 

ere  a  person  seised  of  an  estate,  devises  it,  and  after* 

sonveys  away  his  whole  interest,  though  but  for  an  in- 

nd  though  he  takes  back  the  estate  to  the  same  use  as 

Of  though  the  old  use  results  to  him  again,  so  as  to  de- 

Q  the  same  line  as  before,  still  it  operates  as  a  revocatioii 

rill;  because  the  conveyance  destroys  the  subject  mat- 

hat  upon  which  the  will  was  to  have  operated.  For  in  or* 

pve  effect  to  a  will  of  lands  it  is  not  enough  that  the  de- 

ies  seised  of  the  same  lands  whidi  he  had  devised,  but 

It  die  seised  of  the  same  estate  in  the  same  landiu    Any 

in  therefore  of  intent,  or  any  consideration  whether  the 

sentaare  oonsistentornot,  is  quite  beside  the  purpose ;  ior 

r  does  not  pennita  man  to  dispose,by  will,ofanafter-f  ur* 

ireal  estate,  be  his  intention  to  thatpurpose  expressed  ever 

idy.  The  general  rule  abovementioned  is  laid  down  in  all 

>k8  upoiithesubject,beginniDgwith  the  authority  of  iRoMf 

has  been  referred  to.  Before  the  statute  ofUsea  if  we  seised 

leviaedy  and  afterwards  made  a  feoflrment,and  took  back  a 

at  mualnecesaarily  operate  asarevocation ;  for  though  he 

aekthesamelandby  asimilartitle,yethe  did  not  take  back 

meealate.  Thatianet  disputed.  TbestatuteofUsescertaia« 

led  a  quealien  iqpen  this  subject^  which  first  occurred  in 

a9acvJsfHe«(a),andwasafterwards  determined  in  favour 

^▼o€ation(impifoperly  so  called  in  IK^erv.Dtiler(&).  Itis 

i  *m twodiffiBrentpassagesinjReffe.  In  the  first  place  it  was 

a  to  operate  as  a  revocation  where  the  feoflfer  takes  back 

Id  estate  which  he  had  before  ;  and  in  the  other  where 

kl^es  it  back  subject  to  an  estate  for  life  in  the  wife, 

^  may  be  said  to  be  only  for  a  special  purpose ;  in  both 

ft)  1  tM.  Ahr.  Wt.fU  1 .  sad  eia.f2i «.  (»>  S  £<v*  10i> 

it 


OrwAfi 


4ia  CASES  IK  BlICHAELBfAS  TESM 

1797«    it  if  takl  that  he  takes  badt  the  estate  at  o«ei0|mr«Ui&  Iti^ 
' "  objected  indeed  to  this  that  it  was  only  the  optnioti  of  RsQ^ 

titIs*    ^e^^^  ^®  judgment  of  the  Court :  but  diat  opinion  has  beei^ 
agamd    adopted  as  law  ever  since,  by  Lord  Ch»  J.  Pemierton^  and  thd 
'^       *    rest  of  the  Court  in  Differ  ▼.  Differ  (a) ;  by  Lord  Ch.  J.  Trexw 
lu  Arthur  v.  Bokenham  (6);  by  Lord  JSforchoic&e  in  Pmrwfu  r. 
Freeman  (e),  and  in  Sparrow  v.  HardeaHle  (if)  ;  by  Lord  .irflM- 
Jield  in  two  other  cases  (e);  and  lately  by  Lord  Chancellor 
lrO«9i6oroiC9iinJ3ry<fye«T.TheI)uchessofC&aiiilM(^   And 
the  authority  of  Lord  Mansfield  is  the  stronger,  because  be 
thought  the  principle,  by  which  he  held  himself  bound,  was 
very  objectionable.  The  case  of  Dwier  v.  Dwier  (a)  was  wherea 
Recovery  suffered  by  tenant  in  tail  was  holden  a  revocation  of  a 
prior  wUI.  This  was  eadeavoured  to  be  answered  by  saying  that 
the  estate  was  thereby  completely  altered,and  hetookiMicfcadif- 
ferent  estate  from  what  he  had  before :  but  that  in  strictnea 
is  not  so,  for  the  recovery  does  not  in  legal  contem|riatioii  de* 
stroy  the  estate-tail,  but  the  issue  in  tail  and  those  claiming  tfter 
are  thereby  barred  on  account  of  the  supposed  recorapence  ia 
value  recovered  from  the  vouchee.  A  fine  indeed  destioyidie 
estate-tail  and  letsin  thereversion.Thegeneral  principlewasslso 
established  in  LordI«iico/ii*«case(jf):butdiereitissaidAatthe 
settlement  and  the  will  were  inconsistent,  and  that  the  fonur 
shewed  an  intention  torevokethewilLThat  however  is  notthe  les- 
son given  in  the  booksjbutitisthisgeneralgroundthatdiepsrtj 
seised  had  by  a  conveyance  subsequent  to  his  will  parted  with  tbe 
estat^devisedithoughhetookbacktheestatebythesameoonrej- 
nnc6.  In  Artkur  v,  Bokenham  (ft)  Lord  Ch*  J.  Trevor  not  ooly 
states  the  case  of  a  tenant  in  tail  suffering  a  recovery  by  irfiidi& 
prior  will  of thesameland  is  defeated,  but  also  the  case  dfat^iaiU 
in  fee  making  a  feofiment  to  the  use  of  himself  in  fee,wbiek 
has  the  same  operation,  although  he  takes  back  the  same  estate 
which  he  had  before.    That  cannot  be  founded  upon  any  sop 
posed  intent  of  the  party,  but  altogether  upon  a  rule  of  lav, 
namely,  that  he  has  parted  with  the  estate  devised :  his  Lord- 
ship there  says,  that  thesame  interest  devised  must  remain  intbe 
devisor  to  the  time  of  his  death,  and  that  any  the  least  altentioB 

(a)  S  Uv,  108.  (»)  Fitzg.  841.    11  JVM.  157,8. 

U)  S^lft.T41.  (i)  ift.79e. 

(e)  Roe  T.  Gri^Af,  4  Bun.  1960.  ud  Dm  ▼.  PMT,  DmtgU  782. 

f/;8Fef.  Juo.4n. 

Of)  Shorn.  P.  Cs  154.  1  £y.  Cm.  JkrA\\.%,Frum.  808. 

of 
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•late  k  a  revoeatkm^of  ib^  will.  To  this  it  k  objected  1797* 
i  doctrine  le  not  supported  by  Lord  HhcoUm  caae  to 
le  refers :  but  Lord  TVwor  was  referring  to  the  principle 
;  to  the  particnlar  case ;  and  his  opinion  is  entitled  to 
eight  in  this  particnlar,  as  he  was  considered  by  Lord 
\cke  to  be  a  very  liberal  Jndge.  But  the  same  doctrine 
den  by  Lord  Camden  in  Darlejf  y.  Dor  leg  (a),though  he 
Quch  dissatisfied  with  the  role  as  Lord  ilfaii{/ie/(fexpres* 
self  to  be  in  the  cases  before  aUnded  to.  Bot  if  Lord 
'«  case  bad  tnmed,  merely  on  ike  ground  of  an  intention 
ke.  Lord  MwUfieU  could  not  have  objected  to  it  on  the 
(rf*  its  being  a  shocking  absurdity,  repugnant  to  feeling, 
nded  on  nice  legal  subtlety.  He  evidendy  considered 
decision  was  founded  upon  the  strict  technical  rule  of 
opposition  to  the  intent  of  the  party*  Lord  Hardmeke 
I  the  same  rule  in  Par$€nir.Freewum(b)9nd  mSparrom 
kastle  (c).  In  the  latter  he  said,  ^  that  the  estates  must 
n  in  the  same  plight  and  unaltered  to  the  time  of  the  tea- , 
\  death;  for  any  alteration  or  new-modelling  will  make 
ifferent  estate,  and  o<;casion  a  different  construction  at 
inless  in  some  excepted  cases."  These  exceptions  be 
rds  states  to  be  confined  to  mortgages  and  other  securi- 
r  money,  and  to  conreyances  for  raising  money  to 
bts,  and  to  the  case  of  a  partition.  It  has  even  been  hol« 
ita  recovery  sufferedto  confirm  a  will  isa  recovation  (il); 
a  decisive  to  shew  that  the  intention  of  the  devisor  can 
^operalioaagainstth'erttleoflaw.  Thesame  principle  was 
ihed  in  the  case  of  Brydgee  v.  The  Duchess  of  CAaailat 
appears  in  the  note  of  Lord  Hardnriek^s  opinion  read  by- 
IhanceUor,  where  he  said,  that  if  a  particular  intention 
bavesaved  the  revocation  it  would  have  prevailed  inLord 
n't  case.  In  the  caaeatBrydgeM  v.  The  Duchess  of  CKir». 
was  not  disputed  but  that  thesubsequent  conveyance  in 
^ntttees  operated  as  a  revocation  of  die  prior  will  at  law : 
^as  contended  that  inasmuch  as  if  one  having  an  equita« 
^e,  devises,  and  afterwards  takes  the  legal  estate,  that 
^t  operate  as  a  revocation;  so  if  one  having  a  legal  estate 
t  to  equitable  articles,  by  virtue  of  which  he  would  in 
beoonsidered  only  as  having  an  equitable  estate,  devises, 

^'<LSFnb.6.aodl3iiiiMrgiii.  (h)3Jtk.UU 

^^'  798.  (d)  3  Atk.  90S,  (<)  S  Fm.  Jvb«  417. 

and 
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1707.    •ii^«fterw«rdteMTeythi8l«gdetCateni4 

•rtidti^  nekhw  AM  duit  (ipemte  as  a  revocatioiu    It 


9ITM  ^^  ^  ^**  m«  of  the  argmMto  felied  <m  in  aiMwar  thaldM 
^K*wj^  satdamaat  waa  not  in  porenanoA  of  die  prior  artidea»  but  il  wm 
Ml  tb«  only  or  tho  principal  ground  of  die  dedaioo,  which  w» 
that  by  die  subaoquent  oonreyaMO  had  parted  with  the  etfatc 
which  h^  had  before  devioed;  and  il  was  inunaterial  what  e»- 
late  he  looh  baek  a^in.  The  caae  of  Laiher  v.  KUEby  (a)  if- 
Kad  on,  waa  the  ease  of  a  partition,  whieh  is  admitted  fa  he  « 
oxoapted  ease.  That  was  probabry  founded  upon  the  consider- 
adon  that  the  party  by  process  of  law,  might  hare  been  coa- 

J piled  to  do  tha  same  thing  whieh  is  new  done  by  deed  oTpv- 
don,  and  that  as  his  estate  would  not  have  been  altered  ia 
the  one  way,  it  shall  not  be  taken  to  be  so  in  die  other  wbidi 
waa  substitutedfor  it  The eneepdon  hewererpfoves  the  nile; 
whieh  has]  been  construed  so  strictly,  that  where  in  TMam  r. 
lUbier(ft)  the  estate  waa  taken  back  with  a  werj  triiing  altar- 
•den,  it  waa  hplden  to  operate  as  a  reVocadon;  that  heing,  ai 
it  is  aaid,  a  new-modelling  of  the  eatate  by  his  own  act,  asd 
Bol  ariaing  out  of  the  nature  of  it.  If  therefore  die  qnasti0D  of 
ffOTOoation  in  these  eases  turns  upon  the  strict  rule  of  law  am* 
ing  out  of  the  altevadon  of  the  eatate  in  the  deviaor,  and  doei 
sot  depend  upon  his  intendoUf  then  whether  th«  devise  be  eos- 
dngent  or  not,  or  whether  or  not  the  intendon  expresssd  in  dK 
40ed  be  consistent  with  that  in  dw  will,  it  cannot  make  any  Ht' 
Ihvenee  in  the  legal  conaequence }  for  it  is  atiU  an  attaai|itt» 
pass  an  after^archaaed  estate  by  a  will  made  before,  wUcktke 
kw  does  not  aIloW|  howerer  plainly  the  party  may  hare  iates'- 
ad  it  In  JIfoer  780,  die  feoiKnenI  was  to  the  use  of  lbs  will} 
and  therefore  certainly  consistent  with  it :  and  yet  it  was  bd- 
den  to  work  a  rerocadon  of  the  wilK 

Lord  Kbhtoii,  Oh.  J.  We  are  now  called  upon  to  reriev 
tt  judgment  given  by  a  most  respectable  authority,  the  Cent 
of  Common  Heas;  and  it  has  been  represented  to  oa  dnt 
there  was  a  difference  of  opinion  in  that  Court;  I  conld  haie 
wished  to  see  an  account  of  what  passed  there.  . 

I  willnotrepeat  the  whole  of  this  case,  butmerelyobserveoB« 
foct,  that  the  marriage  setdement  executing  the  articlei^  aad 
en  which  the  principal  question  depends,  limits  the  rereniM  ii 
fee  to  the  use  of  Sir.r.  CVn^e,  his  beira  and  assigns  for  erer ; 

(a)  S|P.  Wm».  ITO. ».    %  n^  AW.  IIS.  ^1. 80.         (»)  Citetf  3  JO.  ?«* 

therefort 
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tberefore  the  whole  qse  is  disfMNied  of  ip  mhM  my  or  ptfior.  It    1797. 
lias  been  said  ib  the  course  of  the  ^{fumeQt  that  the  doefriBe  of  < 


itBFocatioiis  ofmlU  wder  circinoatanpeeBmiUairto  the  present  is    ,^^ 
not  bottomed  in  reason,  and  that  it  would  be  absurd  te  permit  Jv«m  . 
it  to  prevail  in  this  case;  but  if  such  an  obtervatiop  were  an     '^^  ' 
answer  to  a  rule  of  law»  it  might  be  applied  with  equal  sucoese 
in  a  rariety  of  other  instances.    On  what  foundation  of  reason 
does  the  whole  doctrine  of  a  cimunon  recovery  stand,  which 
takes  away  an  estate,  that  the  {Statute  do  donis  meapt  to  be  una- 
lienable, from  the  issue  in  tail  on  the  ground  of  thenr  receiving 
a  recompence  in  value  from  the  common  vouchee  f  But  it  is 
now  too  late  to  aigue  that  common  recoveries  are.  not  to  be 
supported.    Lord  JiTortkingiinh  givipg  a  history  of  common 
recoveries,  said  that  when  the  tyranny  of  the  great  barons  had    . 
passed  the  s.tatute  de  donis  in  order  to  make  their  possessions 
unalienable,  the  reluctant  spirit  of  the  timet  foond' means  to 
elude  il9  opei^ation  in  p  commercial  country,  otherwise  it  would 
l^kve  confined  all  the  landed  property  in  the  kingdom  in  a  few 
l)and%  pndwppld  thus  have  taken  away  the  rewards  of  industry. 
There  are  a)so  sev^  other  rules  which,  however  hard  they 
ipay  press  upon  certain  individuals,are  notwithstanding  the  ae» 
knowledgedlawof  the  land:  If  a  colhtesalwananty  descended 
on  a  person  without  assets,  he  was  liable  to  be  stripped  of  all  his 
property  by  that  rigid  rule  of  law,  until  the  beginning  of  this 
centoiy  (a).    And  the  rule  in  descents  of  esdnding  persons  of 
the  haIf>blooi)  still  prevails,  flowevpr  it  is  sufficient,  ip  answer 
to  objections  to  established  ndes  of  law  of  this  kind,  to  say  ita 
\^X  acriptn  est.    Thope  wbp  p|*e  confident  in  thpnr  superior  abi» 
lides,  may  perhaps  fancy  that  they  could  erect  a  new  systeip  of 
hw^  less  olgectimpble  than  thatunder  which  they  live :  I  have 
not  that  confi|lepce  ip  piipe,  end  pm  spti^^d  by  the  4eieifHonsb 
nxiA  series  of  decisions,  of  grsatand  learned  men  on  the  rule^  of 
law  under  whicfi  the  )pnded  property  of  this  country  is  now 
held ;  and  it  is  my  duty  as  well  as  my  ipclination,  to  follow  and 
give  effect  to  those  rules.    If  I  bad  not  been  fettered  with  au* 
thorities,  and  could  have  indulge^  my  wishes  ip  this  case,  I 
eonld  have  wished  to  give  effect  to  Ae  intention  of  die  late  Sir 
T  CaWf  that  the  estates  in  question  belonging  to  the  ancient 
family  of  Cm^,  should  accompany  the  title :  but  if  the  rules  of 
kw  will  not  permit  that  intention  to  be  carried  into  execution^ 
ire  must  be  governed  by  those  rules. 

(a)  rid,  Stat.  A  find  5  Jmt,  c.  10. 

I  will 
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1797.        I  win  not  go  through  all  the  case*  that  have  been  cited  ii  Ae 

argmnenCy  becauae  they  were  roTiewed  by  Lord  Bardwkktm 

Par$an$r.Freewum^dI^arr0mv.Bardea^le.  lamoldenoagl 

to  remember  that  great  Judge, though butforaaborttimeybeforf 

be  left  the  Court  of  Chancery;  and  the  knowledge  of  those  wM 

lived  before  me  only  fortified  me  in  the  opinion  I  formed  of  hiot 

that  hie  knowledge  of  the  law  was  most  extraordinary ;  be  bd 

been  trained  up  very  early  in  the  pursuit,  he  had  great  industry 

and  abilities,  and  was  in  short  a  consummate  master  of  the  pro* 

fession.  The  first  of  those  cases,  according  to  the  late  Mr.  Aok] 

mngrVnote,  was  decided  on  the  6th  of  ilfay,^.25  Geo.  2.,aBl  I 

the  other  in  E.  27  Geo,  2.  The  former  t>f  these  was  not  an  opi- 1 

■ion  given  by  Lord  Hardwiekeon  a  sodden,  (fortbat  indeed  was 

not  his  practice,)  but  after  mature  consideration,  and  after  the 

casehadbeenai^edbySirl>.lljfcfer,Mr.ilftirrajf,andotheigTe8t 

aD»n,who,hadtlieybeen  dissatisfied  with  hisopinion,wouldiiiost 

probably  have  appealed  against  his  decree*  He  was  afterwtrds 

called  iq>ofnini!^Nirroier.l7arcfeM 

before  given  inthecaseofPorsoiitv./Veefliim;  and  I  cannot  do 

betterondiisoccasionthanreferto  those partsof  his  opinion  that 

lie  the  most  applicable.  |llis  Lordship  here  read  and  commented 

upon  several  passages  from  the  note  (a)  of  that  case,  which  wis 

taken  by  the  hie  Lord  iltUnrfon,  applyingthem  tothe  difiereot 

aignnents 

(fl)  «  SPAaaow  ▼•  H^aDoi  tTLB,  M  Mtqf,  E.  97  0fi.  a. 
^  Lord  OhmtitlUr  Hasow ICKB.    The  seneml  qsetlioo  in  this  casv  h,  wbdkr 
the  devlfe  of  the  advowtoo  of  Jddbf  ei  part  of  the  tettator*!  real  citate,  hai  beea 
irvoked  or  not}  and  that  depcndi oo  oaeihort  fiict. 

•«  Qgrtl  Jrthingimi  by  hb  wiU  dated  SSth  Jarff,  17 16.  deviwd  aU  bit  olate,  real 
sad  pertoaal,  withoat  neotiooins  tbit  advowwo  particvlariyt  to  tmieeiy  ftc ;  ^ 
which  he  nuide  hit  Depbew,  C^l  HtrieaM  teoanl  for  life  with  raMlBdenaver. 
After  tbIt.  by  a  codicil,  be  revoked  that  diqMMitloo,  and  gave  to  hb  oephewi,  CU* 
soda  ir.  jolnay,ftc«  After  tbit,  by  a  lecondcodicn,  dated  SI  ^M.17SS,heiv- 
veked  the  former  codicil  ai  to  0.  AriMhigiau  and  left  the  forner  dcvite  to  opcfi» 
St  to  Clf •  ftc«  Ob  the  tame  day  he  ezecmted  a  grant  of  thb  advowtoo  of  j#4tt 
togjr  ¥r.  Hmtkuwgrtk  andotheft,  aadtbeirheini  aad  it  ttandt  on  the  uHmot 
that  tbb  grant  wat  ezecnted  after  the  codicIL  After  tfab  a  deed  of  tnnl  mm  eie- 
cttted  by  Sir  IT.  HenfeanporM,  &c.  whereby  the  conveyance  of  the  advowiMwa> 
declared  to  be  in  tmit,  that  the  trottees  iboold  pretent  inch  ton  of  A.  •/odbat,  tf 
thould  be  qualified  to  accept  it  oo  the  first  or  any  fiitare  avoidance,  aad  U  tote 
thonld  be  then  «|ualified.  to  prewnt  another  pcnonintheaoantlaw.  takn|a 
bond  from  him  to  retign*  And  then  foUowi  tbb  provito.  that  ia  cate  whca  tte 
cbnrch  tball  firtt  become  void,  or  on  any  fhtnre  vacancy,  JodcMSihall  htfcae 
!  of  hb  toot  thonld  be  pretented  and  refnte  to  accept  the  tame,  tte 
e  to  stand  leited  for  the  mntor  or  hb  hcirt,  and  to  recoBvey  OB  reqtoti 
sod  in  the  mean  time  to  present  racb  perKm  at  the  grantor  or  hit  belif  shoib  di- 


trottees  were  to  stand  seised  for  the  grantor  or  hb  hcirt,  and  to  recoavey  oa  reqtoti 
sod  in  the  mean  time  to  present  tnch  perKm  at  the  grantor  or  hit  belffshoiM  di- 
rect, and  for  want  ofsncn  direction,  whomsoever  they  shonid  think  meeL  Ami 
9iJackton  has  been  presented,  so  that  the  tmtC  b  performed  }  and  now  thhbifl 
b  brought  by  the  heirs  of  the  grantor  to  have  a  conveyance.  Whether  or  no  ttey 
are  entitled  to  it  must  depend  on  the  fuettion,  whether  the  will  as  to  the  tdvow- 
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ents  urged  in  this  case  on  behalf  of  the  plaintiff,  and,ob-    1797. 
;  upon  the  excepted  cases,  he  said  that  that  of  Luiher  y. 
law,  and  had  frequently  been  acted  npon»3    From 


LM  gnermi  pnnapio,  ana  loe  cam  mpporf  inf  uwn  are  Hnng* 
a  will  derising  laiid,  and  after  eieenle  a  feoABeat  to  Ui  own  aw, 
on  of  the  will,  notwitbftanding  It  it  la  point  of  l*w  the  old  aK«  and 
I  oarte  paterna  or  matema  asliefore.  So  llkewlie  a  feoffhneot  wUIh 


Mstion  WM  revoked  by  tba  coareyancc^  or  whether  any  thing  therein 
•  the  devipee. 

sfliectnace  a  deriie  the  general  princlplet  are,  that  at  the  time  of  making  It 
itor  matt  have  a  dltpoting  capacity  of  mind,  and  an  ettate  in  the  premltei 
e  takct  upon  him  to  ditpote  off  and  UuU  fiteft  wmti  rmuOm  m  (At  nnm 
K  tiii  kis  ieaihp  for  m^  MlieratUm,  any  mm-^nodeUingt  •/  tk$  mUU  mfUr 

wgUiie  m  rtoMsHtn  if  If,  mlMt  ta  otrlala  eattf  wkkk  mMmU  h§  wmiiim 
zh  are  the  general  prineiplet,  and  the  catet  inpporting  them  are  ttroog. 

I  oaake  a  will  der '     -     -       •    -^  -      -      '• 

cir<»eationofthei 
cead  ex  parte  paterna  c 
ry,  a  Iwrgain  and  tale  not  enrolled,  or  any  other  imperfect  conreyanca 
a  revocation,  becaate  it  Importt  an  Intention  of  alteriiig  the  coadltlon  of 
tie.  So  wAtrt  after  making  m  wUl^  the  taUtor  t JPttuftt  mu  hgeJl  etiiMf- 
itamweoffoa,  becante  the  ettata  It  gone,  and  the  wfll  hailottthetaiyect 
peratiott.  Thnt  In  the  caie  of  Lord  Xineofc  v.  Atlb,  Afa.  Gn.  ittr,  409« 
'  Bart  of  LhicoH  made  a  marriage  tettlement  on  a  perMw  whom  he  aerer 
i  or  aikcd  totnarry  him :  tboogh  tbit  wat  a  conveyanee  made  for  a  tpcclal 
\  and  he  wat  in  of  the  old  nte,  it  wat  determined  by  the  Honse  of  I.ordt  to 
covatlon  of  hit  will.    Kay  It  bat  been  carried  to  far  that  where  a  man  after 

hit  will,  thinkfaig  he  had  only  an  etUte  tall,  taftred  a  recovery  to  conirsi 
1,  It  wat  holden  to  be  a  revocation  of  it« 

■t  fitf  have  the  catet  gone,  and  the  princlplet  ettablitbed  by  them  hav« 
illed  on  here,  and  are  anivemany  aUoWed  to  be  law,  withoat  rafbrring  to  tha 
lar  caaci  ai  they  ttand  In  the  bookt.  Bat  the  dittlnction  Ukan  here  It  that 
rtkbigtimj  by  ezecntlim  thete  initnimentt  together.  Intended  them  at  paitt 
act,  whereby  the  whc3e  fee  wat  to  be  ditpoted  off  thai  the  grmU  wa$  i§m 
for  a  pmrthmttar  jwtrjww,  viz.  te  create  a  truetfor  ike  kemJU  ef  meeaef 
n,  andtuijeet  te  thai  trmti  the  mhele  eetaie  wat  to  pott  If  tit  witt.  And 
teen  contended  that  tboogh  the  tfott  wat  ftirther  declared  to  be  for  tha 
r  and  hit  heirt.  It  wat  the  aune  at  ifhehad  left  it  to  retnlt,  fbrin  either 

mach  of  the  trntt  at  remaim  In  him  will  paa  by  bit  will)  bat  I  ind  no  aa« 

for  thii,  and  I  am  of  a  different  opinioa*  If  a  maa  teiiei  ef  a  naleieaCt, 
f,  oad  aflm  eonvejf  the  hgal  eetaie^  theagh  there  be  eafy  a  partUU  deelara^ 
Urmii,  yet  OM  he  hoe  grkaied  the  whole  UgtU  uteU^  Uie  a  tevoeaiion  of  the 

the  cateof  Parsonf  v.  Freematt^  H.  85  O  9.  It  batbeeo  taid  that  1  declared 
i  my  opinion  that  if  a  man  leited  of  a  tnitt  ettate,  devite  the  tame,  and  after* 
take  a  conveyaoce  of  the  legal  ettate,  timt  doet  not  re?oko  the  will.  I  did 
obiter,  but  at  that  wat  not  the  point  in  qnettlon,  I  do  not  think  mytelf 
ded  by  it :  I  am  however  ttill  of  the  tame  opinion,  and  an  conSrmcdrin  U 
ate  in  I  Bat,  Abr.  616.  pL  S.,  in  which  my  Lord  Belk  refert  to  if.  38  aad 
t.B.R  The  cate  referred  to  it  plainly  that  of  Maniague  v.  J^eryi^  and 
aee  imoMdiatrly  prrcfding  tbIt,  oit.  pL  2.  citct  the  cate  of  Mantague  v. 
P  in  that  manner.  Thii  was  probably  allowed  for  law  in  that  cate,  for  it  it 
l>le  my  Lord  Relle  had  a  further  report  of  tbii  cate  thbo  any  that  hat  been 
lied*  There  were  two  ettatct,  the  legal  add  the  nte  i  to  that  a  aian  by  tak* 
conveyance  of  the  dry  legal  ettote,  had  done  no  act  ta  alter  the  beneflcial 
»t. 

be  principal  ground  on  which  they  pot  this  cate  it,  that  thb  grant  wnt  only 
rd  ft»r  a  particular  purpose,  and  when  that  purpote  wat  aotwered,  the  ettate 
»t  intended  to  be  altered  bu|  to  remain  at  before  t  and  tbli  wat  compared  to 
tga^e.  A  mortgage  for  yearv  (say  they)  It  at  law  only  a  revocatioo  pro  taato  i 
equity  a  mortgage  in  fee  it  thesanm  at  beiqc  an  act  intended  for  a  particular 
le,  and  any  other  act  intended  for  a  particniar  purpote  matt  (it  it  cootended^ 
*iidered  in  the  tame  light.  Mortgaget,  to  be  tore,  have  been  determined  to 
ly  revocationi  pro  tanto :  bnt  I  do  not  find  that  the  catet  warrant  putting 
hrterminaUoBt  on  tbatgroaod.     None  of  them  are  exprestcd  tobedeter- 


Goot>* 
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1797.   tlMbegimiDgtotlieMdofllMtoasediedoctnmliMlLoi^ 
imciiw  wilted  to  Mteblhk  was  tbiMfaat  any  alterationoftkee^ 
<Nr  cenyfyaacefiaMMttftcT  iBiJuiig  the  willfdioiigli  theddvie 


Goop< 

^f'*^  renaiiis,  (which  it  the  case  here,)  is  in  law  a  reroeation  of  the 
will.  Suppose  that  in  this  case  Sir  T.  Cave  had  merely  made  a 
conveyance  to  the  use  of  himself  and  his  heirs  for  erer ;  thtt 
would  umdeubtadlyhliVe  operated  ^  a  revocation  ofhis  wiD:  thts 
can  the  odMf  tMM^tdiHridli  heisoav^yed  tfacf  estateyiaid^i* tty slfir- 
ationf— It  has  fcean  aappased  in  the  connie  tff  the  arg— luni  At 
the  eaire  (ffifgdga  t.  The  Duchess  of  C^tmdim  proceeded  on 
equkaMe  fimm^mi  htti  knoir  that  thepfesmtLor^ChanceHer 
ineani  bythaidecisieB  to  eoniirro  the  doctrine  established  by  Lord 
HuvdWwk^m  1  wi  not  ettCdf  iMfdClie  i^eatfMl  tfpott  wvidi  nl  xbt 
esiM  iMvebom  detanM6d>«oa«se  the  best  ri^  laslaredeciM; 
bnt  my  opinttfii  h  foM^d  ttpoti  A^  att(hctrft)r  cf  idl  fft^etiMB  fixn 
the  time  of  Lord  Jb/fe.  8«ch  ##m  the  opinioM  iCLMd  Tnm^ 
iMlttwrim^^i^lMiMaj^fietd^  tattorof  wbon^theagfc 

«iMdMVtheaMsdstiMttf»ipsolal  pwp««p  ssorpt  Vmimy^Jmmt  vMefttfr. 
ygnwm >piHi  IS  Ftrw.  941.)  witb  »  «»*«  *  f or  m  (aihif  r  i^iMiJbg(l  r«ii 
SSSi)  it  wst  Ml  mkl  ttot  tlw  cMrte  wsi  gMiiM  for  a  fpeeial  pvpate,  tatitis 
dmibtfel  wl»tke#  Ike  cowi  wwiC  « llMpobit  of  m  total  Mvooflticv^r  mwlilicS" 
tioo*  ThoM  catev  hswefsr we  oertaialj  rislitly  MermiMdl^  iir  Hwy  mc  cam  d 
McwItietfiRP  asaey.  The  wsun  why  aoftsasf ■«  ^*  •**  tsfcaa  oat  ef'tfceypwl 
ride  if  tU»i  U doei  set 4c|iee4oB  the  feoeral  poeW  inibM  eo  ■!  the  bar  eT  W^i 
cee^eyeatft  for  a  perticelar  purpew,  bet  on  the  feet  of  belof  a  leceiitj  crijk 
Wbeihei  themifftgigehe  faryeawer  ie  feeybafleee  ie  thbCearmhgy  aierfihr 
coeiMeie4  si  chatid  fanreta  #  anertpiisr  ie  fee foei  to  the e«ec«loie(lbr wbn 
the  heir  U  eiiy  a trartee)^  «mporii  ae  4ewer»aiid  hai  ao  ene  property  sf  a  leri 
cMate.  ThatbeiagaO|it  toaotataUkiceaRftcnt  toiayanchaa  hHlraMBifaw 
lerocalioai  forthecaie  there baoiaorethaathiii  the tertator  niMd  ef  a  mi 


Cftateyderitei  thatfealcitate,aiid  afterwards  partf  with  oothiog  bat  whathnmBeii 

M  Bel  a>  ceiBpare  thie  with  the  prctent  caie.    The  giaot  here  paMe the  «ktk 

legal  eaatet  aad  tbedeelaratioaaf  the  Hart  iM:lade«thv  whale  r^  erpitaeala- 


M  Bel  ID  ceiBpare  thie  with  the  prcient  caie.  The  giaot  here  i 
sgal  eaatet  aad  tbedeelaratioaaf  the  Hart  laclnde«thv  whale  r\, 
tioB  (which  b  the  pieilt  of  aa  ailv^wieB;i ao  that  aet  ooly  the  wbele  1^ 
bat  the  wheletreiA  If  parted  with  »  far  If  the  heinof  thegraator  doaeilhhAfc 
Ie  DOMiaale,  the  heir  of  the  grantee  ea  every  avoidaace^  ii  to  aoaiaale  whtsta 
pleaiei.  This  I  lake  to  be  very  materiel ;  for  the  deriwe,  rf  he  take  k,  mmA  Irte 
It  Ml)jeet  to  that  geoeral  tnat  i  aot  that  1  think  thii  detenaieatioa  need  dipeiri 
OB  Mich  a  akeiy  •  I%9f$m9fikU*9Hd9  mi  dtfmd  m  mttk  m  gmmMi  gmt^m 
thai  •/Mmg  Mmdti  ftf  mgpldmipmrfmet  /w  (at  Mr*  Henhy  «yt»  veryjafly,) 
lAtHf  €9mld  mt  h§  a  Mere  qnckif  em$  iktm  ilmA  of  L&rd  Uaeela.  JUfd  IVtnw 
lakes ap Iheto eeaiiderationiandlhe  eeie  of  Lord Haeetiin a caM tfiat M •» 
tionedbyllr.  liraej;iBabookhecitedfraiV.?4l.>whkhIdoooteafelen]yti 
ai  it  is  of  no  anthority,  tboogb  thii  and  some  other  caiei  are  well  reported  ie  it  \ 
this  parliealatiyv  a>r  1  haeeaaaattMriptaotefiflt  i  aod  1  rhoeie  lo  rety  ee  Ike 
oplaiea  of  Lord  Tnom-^  who  had  a  freer  way  of  thlakies^haa  Beat  of  the  ee^aai 
lawjadgei* 

«•  I  am  therefore  of  opiaioa  that  the  plalatilb.  the  hein  at  law«  are  catilM  cs 
thieadvowaea,  aad  emit  decree  aeeoediailyt  nalesi  the  dethadaat  cheetwtetry 
Ihatiact  ofthaariority  oftheezecatloB  ef  the  codicil  to  the  gi«at»  CBrapeitkii 
it  depeadi*  aad  Ihit  fwsX  h  sapperted  by  the  evidence  of  oae  penea  oaly,  ipeakwg 
towfraai  his-aieaiory  after  90  years. 


Dr«  AHhimgiom  declined  tryii^  It,  ao  the  decree  wai  aftsrwsidi  | 

agreeably  to  this  opinion.*' 

findiojf 
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r  fadt  with  fcffmer  decbions,  thoughtbtoMtir  fettered  hf 
horitiet.    1  take  it  thei^re  tbat  tile  lew  of  the  land  ii  - 
early  and  iBdiapatably  fixed,  if  at  any  time  it  eau  be 
that  where  the  wbde  eetate  is  eoateyed  away  te  iiaes^ 
the  ahimate  retereion  comes  back  agafai  lo  the  graniof 
same  instnuneat,  it  operate*  aa  a  reVoeation  of  a  prior 
that  being  the  law,  I  am  baud  (bow  atfbrtoaale  aa*- 
Buqr  be  in  this  ^ase)  tapVe  my  opinioli  im  fiMroar  of  Ae 
tut;  and  ooiise4|MntIy  tbe  jqdglnelit  givM  by  die  Coart 
imon  Pleas,  must  be  affrmed« 
iUBST,X    The  qaesliea  here  is  Bot  whether  Sir  T&oBMie 
iteaded  to  iBVokehis  will  |biitirhether,iln  thd  sevendihctt 
ing  in  this  eftse^he  has  doae  aay  act^whieh  thekwaaye 
earevoeatioA  of  the  wSL  The  conniil  wfaeairgiie  mft* 
'  the  willt  caim^  bat  own  that  the  cwrteal  of  avAeritisa 
ist  them :  and  if  they  are  so,  and  those  aatheritka  aiw 
yesterday  only,  but  hafe  tbestfaapof  aatiqmtyyaadbnni 
lanetioaed  by  the  meet  respectable  aathorities  ahnoal 
to  the  present  tiaies,:Aat  seems  to  bm  a  dedsiTe  reason 
eyriKmId  not  now  be  shaken.    Om  weuMalways  wM 
elaw  w^receitain  npon  all  sid>jeets^  bat  it  is  imireem^ 
dly  isipertaat  tfiat  it  shoald  be  so  in  qnestiona  concem* 
1  property.  Tbe  deckions  of  the  law  are  the  gl-eat  lasrf^ 
for  the  safety  and  regulation  of  real  pUsperty.  And  per« 
is  of  less  importance  how  the  law  m  detenaiaed  than  that 
Id  be  determinedvand  oertain ;  and  such  detaminatieM 
I  be  adhered  to,  for  then  every  SMm  may  know  howthe 
and  if  indiTidaals  will  iadalge  thek  own  private  whims 
be  so  negligent  as  not  to  apply  to  these  wba  bare  tifs  je« 
»n  of  being  the  best  versed  in  thescience^  they  themselves 
)  most  to  blame.    Now  it  is  an  ancient,  clear,  and  well- 
I  maxim,  that  rn  order  to  dispose  of  an  estate  by  will,  it  is 
ary  that  the  party  shoald  have  die  ownership  of  the  land 
at  tbe  time  of  nmkingtbe  will,  and  that  there  ahonldbe 
tianance  of  tbe  same  interest  till  the  tnae  of  the  death  of 
riser,  when  die  will  is  to  take  effect    Thii  was  so  deter« 
acentmry  sgo  in  JKup.  2404ind  8  Xei?.  108L and  followed 
rd  Al^rfvic*e,3.tflJ^808,and  by  Ix>rd.Vafli;^ 
;  where  he  says  that  if  a  man  devises  his  estate  and  after* 
conveys  it  endrrty  away,  though  be  take  it  back  by  the 
imtmnient  or.  by  a  declaration  of  uses,  it  is  a  revocation; 
K,  84  it  is  said  in  die  books,  he  has  parted  with 

his 
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1797.    hk  whole  estate  Jjid  the  same  was  determined  in  LordXtiiccAiV 
— —  case,  Shaw.  ParL  Cat.  164.  Lord  Mamfield,  I  admit,  wai  not 

^^  pleased  with  tfae  prindple  on  which  Lord  IAhcoWm  case  wasde- 
termined;  bathe  said  tfiat  the  principle  was  so  far  established 
by  the  case,  that  it  ought  to  be^obsenred  in  future,  and  we  masl 
not  depart  from  it  now.  This  in  my  opinion  gires  the  greater 
weight  to  hia  Lordship's  sentiments;  f<Mr  it  shews  how  stroagly 
he  was  impressed  widi  the  idea  of  the  danger  of  remoriag  in- 
dent  landmarks  in  the  law*  If  the  authorities  stood  in  eqai- 
libre,  theti  his  Lordship's  disapprobation  of  the  principle  migfat 
hare  its  weight;  but  in  tmth  the  authorities  are  almost  ail  oo 
that  side*  I  shall  not  take  up  the  time  of  the  Court  in  gvnDg 
through  all  the  cases  that  have  been  so  fully  stated,  and  wfaid 
seenk  tome  so  firmly  to  hare  established  the  prindple,  that  tiiejr 
ought  not  to  be  shaken*  If  we  were  to  orertum  them  and  set 
the  question  at  sea  again,  and  make  it  a  mere  question  of  bh 
tention,  there  would  be  no  fixed  principle  to  rest  upon,  and 
every  different  man  might  form  a  different  conjecture.  Stare 
decisis  is  a  sale  and  prudent  maxim :  then  it  is  eYery  man's  own 
fault  if  he  does  not  take  such  advice  as  will  be  sure  to  lead  him 
right,  and  the  persons  advising  will  have  the  means  of  doing  it; 
but  if  every  thing  is  set  afloat  again,  the  ablest  oonveyanceis 
may  not  be  able  to  direct  him.  I  have  forborne  to  enlaige 
upon  the  particular  fiicts  of  this  case  which  have  been  already 
fully  stated ;  and  if  the  principle  is  allowed,  there  can  be  oo 
doubt  but  the  present  case  will  be  governed  by  it. 

GaosE,  J.  and  Lawrence,  J.  expressed  themselres  of  tbe 
same  opinion,  declining  to  enter  iiito  a  consideration  of  all  the 
cases  cited,'as  the  Lord  Chief  Justice  had  already  discussed  the 
subject  in  so  able  a  manner. 

c-       ^  r         y     ^  Judgment  affinned. 

.  i^w.  17M  Tanner  against  Hague. 

If  a  piaio-  nriHE  defendant,  having  been  charged  in  execution  at  the 
tothe'de^^  "^^  ^  ^^  plaintiff,  was  discharged  on  his  undertaking  to 

fendaot's     pay  the  debt  at  a  future  day ;  on  non-jiayment  of  which  at  the 
cha'iledoat  day,  the  plaintiff  sped  out  a  fieri  facias  against  him. 
UooVohis       £r«J»aenowshewedcause  againsta  rule  calling  on  theplaistiff 
uoderuk-    to  shew  cause  why  the  latter  writand  the  proceedings  on  itshoold 
alVfotura  ^^^  ^  ^^  aside,  aiguing  that  the  release  of  the  defendant  wss 

day,  be  cannot  aflcrwardi  we  out  mt$  execptloa  oo  that  Jadgmait,  in  ihe  evoit  af  the  deftsi- 
aors  not  fulfilUoe  his  aoderUking.    [«  3. 4  F.  4|0.  2  ^tJMS.]  , 

^Donditiofifll 
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lonal,  and  that  as  the  condition  had  not  been  performed,     1797.^ 

aintiflT  had  a  riflfht  to  sue  out  another  writ  of  execution*    ' 

mbret  in  support  of  the  rule,  reliexl  on  the  case  of  Vigen     ageiuu ' 

'rick  (a)  Jaque$  v.  Witby  (ft),and  Clark  v.  Clemeni{c),to    Hac^  c. 

that  a  release  of  the  defendant  in  execution,  under  cir- 

uices  similar  to  the  present  concluded  the  plaintifTs  right 

execution  against  either  the  person  or  goods  of  the  deb* 

the  same  judgment ;  adding  that  the  plaintiff  was  not 

it  remedy,  as  he  might  now  sue  the  defendant  on  the 

dent;  and  that  there  was  only  one  case  in  which  the  plain- 

[1  retake  a  defendant  who  has  been  once  in  execution* 

f^  the  case  of  an  escape. 

Court  said  that  the  cases  cited  proceeded  on  this  ground 

was  considered  that  the  plaintiff  received  a  satisfaction 

by  having  his  debtor  once  in  custody  in  execution;  and 

authority  of  those  cases  they  made  the 

Rule  absolute. 

tor. 8488.  (*)  Jnte,  1  foL  557.  (c)  Jnte,  6  voL  685.         [8.  T.  R. 

184.] 


Aguilar  and  Others  against  Rodgers.  ivJ^m 

IS  was  an  action  of  assumpsit  brought  to  recover  a  re-  ^^  .^^^^ 
urn  of  premium  on  a  policy  of  insurance.    The  facfs^  oo freight 
were  all  admitted,  were  shortly  these.    On  the  20th  of  ^S[^  llln 
r06,  the  defendant  underwrote  for  200/.  a  policy  on  the  ^{  ^^^  J '«- 
in  the  ship,  called  the  Jackson^  at  and  from  Jamaica  to'  the  ship 
I ;  warranted  to  sail  on  or  before  the  26th  of  July  1796,  "Ji^*;;|;j 
nvoy  for  the  voyaire,  at  the  rate  of  ten  iruineas  per  onived  r 

0  return  2/.  per  cenL  ^*  if  she  sailed  on  or  before  the  thras»ur  j 
fuly  17969  and  arrived.*'    Afterwards  by  a  memoran- ^Y^^^*  ^^^^' 
dorsed  on  the  policy,  15th  of  August  1796,  and  sig^ned  thatrr^tinn, 

defendant,  it  was  agreed  in  consideration  of  ten  gui-  havfri^^'jiiU 
r  cent,  additional  premium,  that  the  warranty  of  sail-  «<*  '»'»»'> 
h  convoy  should  be  annulled,  and  the  defendant  un-  arrived^ 

1  to  return  10/.  per  cent.  "  if  the  ship  sailed  with  con-  •JSJf^a* 
d  arrived."    The  ship  sailed  from  Jamaica  on  the  captured 

F  July  with   convoy,   but  separated  in  bad  weather,  TuredTjid'*' 
s  captured  on  the  26th  of  October  by  a  French  ship,  JJld'S^ir** 
ired  by  a  king's  ship  on  the  5th  of  .You-  and  carried  into  obiif^ed  t^i 
Inhere  she  we^  delivered  up  to  the  owners  on  paying  J^^J*'  *^ 
VII.  Ee  9L 
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I7(f7.     91.  1^  Id.  per.  c^t.  for  salv&g^e  ;  and  aftenlratds  riie  aimed 

■"  at  the  port  of  London  with  her  cai^  on  board.  Tbe  defendud 

"^^wwl*  paid  into  court  19/.  9*.  2rf.,  the  amount  of  the  salvage  0Qtb« 

ROOOBRS.     200/. 

A  rerdict  was  taken  for  the  plaintiffs;  to  set  aside  whid« 
rule  nisi  was  obtained  on  a  former  day.  This  cate  now  cane 
on  to  be  argued  by  Gibbs  and  Park  for  dieplaintiffi^  and  Eth 
kine  and  Giles  for  the  defendant. 

For  the  plaintiffs  it  was  contended  that  they  Were  enlidedto 
a  return  of  the  additional  premium,  inailmudli  as  the  abip  « 
sailed  with  convoy  and  had  arrhred  in  pdrt. 

The  defendant  insisted  that  the  erident  iheauing  <rfthe  par« 
ties,  in  making  the  memorandum,  was  that  this  additioDal  pre- 
mium should  not  be  retiimed  unlcsss  tUe  iAnp'dtrrivedjTeefr^ 
toss  occasioned  by  tke  enemy.  And  to  ^hew  that  a  baie  tfrifil 
would  not  alone  be 'sufficient  to  entitle  the'phtintifis  to  a  retan 
of  the  pfemiukn,  they  put  the  case  of  a  ship  being  insorcd  to  a 
neutral  port,  and  being  taken  by  an  enemy  on  her  voyage  vai 
carried  by  the  enemy  into  that  very  neutral  port,  in  which  cw 
the  ship  w6uld  arrive  at  her  pott  within  the  words,  but  (as  tbej 
insisted)  not  within  the  meaning,  of  such  a  memorandom. 

Both  parties  relied  6n  the  ^e  ofi$^oiMviJ?Oirtf^ll(a)(i^bereit 
was  holden  that  tlie  ship  arrived  within  the  meaning  of  adiato 
memorandum,tbough  she  had'sustaiiied  a  loss  occasionedbya&ea 
ri8k;)the  plaintiffs  on  the  determination  itself,  &  the  defendaotoo 
particular  expressions  used  by  Lord  Mansfield  in  giTiag  hv 
opinion. 

Lord  Kenyon,  Ch.  J.  Although  my  opinion  fluctuated  daring 
the  course  of  the  trial,  forthecase  of  Simondv.  Boydell^f^^^^ 
fully  stated  there,  at  last  I  formed  an  opinion  favourable  to  the 
plaintiff's  claim,whicfaafter  reconsidering  the  case  Isee  do  reason 
to  alter.  I  agree  with  the  defendant's  counsel  that  every  arrrw 
of  the  ship  at  her  port  of  destination,  would  not  be  an  arrival 
within  the  fair  construction  of  this  memorandum ;  snch,  (ox  ^ 
stance,  as  in  arrival  in  the  possession  of  an  enemy  at  a  neafial 
,  port,  supposed  by  the  defendant ;  or  on  arrival  at  her  port » 
England  as  the  property  of  other  persons  after  a  capture.  But 
in  order  to  satisfy  the  meaning  of  the  memorandum  it  should  m 
an"  arrival  at  the  destined  port  in  the  course  of  her  voyage;^  ^^ 
in  this  case  1  tliink  the  ship  did  arrive  at  the  port  of  Lo»do»^ 
the  course  of  her  voyage.  It  is  now  too  late  to  controvert  tlw 

(c)  Dougt.  268.  ^    .. 
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'•fly^4[9^^(!f#^7«^^cf<y(a)evep  ifwewere  fiisposedso     1797. 
tpdp».id|vi<tbi  Wi.poC,  wl^ere  it  waft  holden  that  tboiigh  tble  as- 


sure flajiy  ab^pdon  on  beariiy  of  a  capture,  yet  if  tliey  Ao  not  ^^^^^^ 
f^A^^f  ii^d  ^e  ship  \fi  afferiirax:^  recaptured,  it  must  be  Roooias, 
.coDsiderod^as  if  sbej^iad  nevj^r  Ijeen  out  of  the  possession  of  the 

.iri»4^4M*  .<bp^9fif"^  iPffBtbe  veil  known  in  the  commerci^ 
.^orld;  |in|i,jf,^,ppirt)gs  in  t)ii^  case  bad.intended  to  make  w 
^^m#i)t^iir<^qt  Cr^  which  the  wprdls  n^d  in  this  me- 
4Wim4lW.mp^rtir,d»9y  WOi^ldlu^^  9dded  after  amt?e4'<  ^fely 
4mi.t||e,ffieiny9''.aril9(l|e  wfrds  to  tliat  effect.  But  die  worc^ 
ibmjwa4i|i!^,p^  9^iY9cal:j^id  we  ou^t  not  (o  depart  from 
Amik\  it.Wip|||||^  JInb  ^milled  i^^  gr^at  ]^js9hief  aad  inconre- 

Mm^p^iCin  cwf UTWg  <:;9Nktv^c^.  pC^b j»  ^^^^  7^^  were  po'  to  de- 
<^MCjQcdiiig|o.4ie,W9^  ]^^  parties. 

^0WB9fk,^.flftMt¥f^  }V^  y i^P.  ^  .^  confractynder  seedy  and 
wsrtkm.of  4^Y?AiL9t>}^d  be^ n  brought,  assigning  as  a  breach 
ttheaoniMfijit^l  of  the  ship  at  the  port  of  London,  the  answer 
ithstin^fiiat  Ihe^flfjp  did  arrive  there  in  the  course  of  her  voyage 
JVotddtlmiebMn  .deftisiye.  4pd  i^  ^o»  ^^  memorandum  must 
MMiiTe.thejHmQ  ^nstni^ion  in  this  action.On  the  grammatical 
xonslruisli^il  oflj^e  ^pi^ds,  which  is  the  safest  rule  to  go  by^  I 
UB  oCopiAi|Hi:l)#t  t|ie.  verdict  ought  not  to  be  set  aside. 
GtgsB,Ji(4Xwid,IjAV9i;ifCB,  J.  expressed  themselves  of 

•the  same  Qpinion* 

Rule  discharged. 

(a)  8  Burr.  1198. 

(*;  Mr.  J.  Atkhtani  was  alMeot  on  tkia  day  sod  the  temaliider  ef  Clw  term. 


BoEHM  BXkd  Others  againht  Sterling  and  Others.    j^J^l 

'l  mC  pifiiiififs  declared  upon  a  bill  of  exchange  dated  17th  where  the 

-■•  Febnanf  1796,  drawn  by  the  defendants  upon  Messrs.  ^""^^T^^f 

D^mn^  ThofcnioHf  and  Co.,  payable  to  bearer  for  2444/.  14«.  cheek  u. 

vWdi  w^  refused  payment  by  the  drawees.  It  appeared  that  JJoSite"'"* 

tbebp||ie,of  Jlffct/sum  and  /fanieSf  having  agreed  to  lend  the  after  ubore 

d^fen^m^their  acceptaQce,had  accordingly  on  the  15th  Novem-  coiMidm-** 

.ierl7flQaQcei^abai  of  exchange  of  that  date  drawn  on  them  ^^^^^^^ 

ftlWM  between  tken  and  thepenon  whom  they  ddWered  it,  they  cannot  be  permitted  to 
Direct  this  circunrtance  in  ftn  'action  broocht  by  a  snb^eqnent  holder  for  a  vainable  considera- 
tioa,aBd  withont  notieei  thoofb  by  the  general  mle  any  penon  receiTing  a  negotiable  instru« 
B€Qt  after  it  it  dae,  it  deemed  to  have  taken  it  opon  the  credit  of  the  penon  from  whom  he  re* 
ceired  it,  and  inluect  to  the  lame  eqaltite  at  between  him  aad  the  party  nied  .00  such  in- 
^tmnctt.    CITkMint»4.]  ^    _ 

Ee2  by 
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17d7.    by  the  defendants  for  2444/.  14«.  at  three  months  date,  wbkh 

-^— — •  would  become  due  on  the  18thFefrrttaryl797,  which  bill  the  de- 

§^ahui    f^sndants  negotiated.  And  as  a  counter-security  for  the  parpoteof 

Steeling,  enabling  Muilman  and  Nantes  to  take  up  their  acceptance  whea 

/  / '     /:  due,  the  defendants  srive  them  the  followinir  check  upon  their 

bankers;  upon  which  the  present  action  was  founded: 

^    '  ^BartholomeW'Lane^  **  London  17th  February  1796(a). 

<*  Messrs.  Dawn,  Thamian^  Free,  and  Carwtellj  Pay  Mr. 
'<  Dobion  or  bearer  24442.  lis.  Sterling,  Hunters^  and  Co.'' 
Muilmandied,  andiVaii<e«his  survivingpartnerbeeameabank- 
nipt  before  the  day  when  their  acceptance  became  due^n  cons^ 
qucnceof  which  the  defendants  were  obliged  to  take  up  their  bill 
drain^n  upon  that  house.  In  the  mean  time  on  the  20th  of/asssi) 
1797  before  the  death  of  Mtdlman  or  bankruptcy  of  NatUes,  tbey 
had  passed  the  defendants'  drafton  DoiniandCo.tothe  pbiolifi 
foravaluableconsideration^namelyaprecedentdebtytheplaiotifi 
beingatthat  time  ignorantof  the  transaction  between  the defewl- 
nntamdMfiilMan^nd.Yantes.  The  draftwhen  tendered  at  D<Nrt 
andCo*s  was  refused  payment;  and  inasubsequentconTemtiott 
on  the  same  day  between  an  agent  forthe  plaintiffs  and  oneoftbe 
defendant^ythe  latter  said  that  it  oiigh t  not  to  have  been  presented 
for  payment,  as  they  had  paid  it  on  a  bill  of  MuHman  and  Aaa^ 
(meaning  the  acceptance  above-mention ed);bnt  theysbould  wisl 
to  pay  this  draft,  provided  that  they  could  prove  the  bill  ander 
the  commission  against  Nantes  ;  and  that  he-had  sent  the  nigb 
before  to  the  plaintiffs  to  desire  a  meeting  in  ordet  to  acooo- 
modate  this  business,  and  was  sorry  that  they  had  not  met,  at 
an  accommodation  might  have  taken  place ;  and  if  the  plaintiffs 
would  prove  under  the  estate  of  Mantes,  they  the  defendants 
would  endeavour  to  provide  for  the  payment  of  this  draft  The 
defendants  afterwards  refused  to  pay  the  draft. 

It  was  contended  at  the  trial  on  the  part  of]the  defendants,  that 
this  was  like  the  common  case  where  a  person  takes  a  bill  of  ei' 
change  froni  an  indorser  after  it  has  become  due,  in  whicfa 
case  the  indorsee  Inust  stand  in  the  same  situation  and  siibje<?tfo 
the  same  equities  as  the  person  from  whom  he  received  if,accord- 
ing  to  the  case  of  Browny.Davies(b)  and  Taylory.  Mather  tbeit 
cited.  And  that  as  in  this  case  Muilman  and  A^antes  could  not 
have  recovered  against  thedefendaats  on  this  draft,  because fbe 
consideration  as  between  them  had  failed  by  the  non-payment  of 

(a)  This  was  aunesled  by  the  defcndsnt*!  covoiol  to  knvt  b«6B  to  dated  bva^ 
tak«forl7»7. 

(b)  Jntcy  S  vol.  80, 

(lieir 
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acceptance,  so  neither  could  the  plaintiffs  recover  who 
aken  the  draft  from  Muilman  and  Nantes  nine  months 
t  was  due;  which  circumstance  alone  should  induce  them 
unon  prudence  to  have  ^lade  inquiry  concerning  the  oc- 
1  of  the  draft  being  so  long  outstanding.    LordKenyon 
^er  was  of  opinion  that  it  was  a  question  for  the  jury  to 
?  whether  the  plaintiffs  had  received  this  draft  bond  fide, 
ithout  knowledge  of  the  circumstances  under  which  Jf. 
1  held  it:  and  if  so,  he  thought,  though  not  without  some 
t  that   the  mere  circumstance  of  its  being  so  long  out- 
ng  at  the  time,  was  not  sufficient  to  exonerate  the  de- 
lta from  their  liability  under  the  circumstances  of  this  case 
upon  the  Jury  found  a  verdict  for  the  plaintiffs, 
ule  liaving  been  granted  on  a  former  day  in  this  term, 
I  on  the  plaintiffs  to  shew  cause  why  there  should  not  be 
trial  on  the  gfround  that  in  point  of  law  the  taker  of  such 
or  draft  after  it  is  due,  must  stand  or  fall  upon  the  title  of 
rson  from  whom  he  received  it ;  and  that  here,  as  Af.  and 
lid  not  have  recovered  on  the  draft  under  the  circum* 
Sy^the  plaintiff  could  not  have  been  in  a  better  situation : 
rroto,Crt6&«,^4cfam,andParX;,now8hewed  cause  against  the 
ind  first,  upon  the  general  question,  they  denied  that  there 
ly  general  rule  of  law  limiting  the  negotiability  of  a  draft 
»anker:  it  wasdueatall  times,as  against  the  drawer,  when 
Ider  thought  proper  to  demand  payment  It  was  an  appro- 
m  of  so  much  of  the  drawer's  money  in  the  hands  of  the 
T  to  answer  the  draft  whenever  it  should  be  presented;  and 
on  having  given  such  a  draft  could  not  without  abreach  of 
iaith,  withdraw  the  fund  so  appropriated.  They  admitted 
ie  holder  by  keeping  such  a  draft  in  his  hands  an  unreason- 
ime,  after  it  was  given,  took  upon  himself  the  risk  of  the 
^r's  responsibility :  but  as  to  what  was  a  reasonable  time,  it 
qaestjon  of  fact  for  a  jury :  but  no  such  question  could  arise 
^here  the  drawees  remained  solvent,  and  no  loss  had  accru* 
Ae  drawers  fi'om  the  lachesx>f  the  holder.  They  contended 
^rtbatabanker's  check  was  an  instrument  of  negotiability 
ioQs  in  the  commercial  world,  and  frequently  passed  from 
to  hand  long  after  it  bore  date.  That  strictly  speaking,  it 
'ot  due  before  it  was  demanded ;  and  in  that  respect  itdif- 
from  abill  of  exchange  or  promissory  note  which  was  made 
'>ie  on  a  particular  day.  That  the  case  of  Brown  v.  Davisia) 

wai» 
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1797.    was  of  t&M  latter  description ;  udf  lofd  |t^^  ffilfik*  t 

dissented  from  tbe  general  ^oc&in^B  faid  AaiHt  if  Ar«  ioMee 


«^«^    JBtt'fer,  that  tbe  mere  circam^ts^oee  of  McS  a  lAM  tAab^  M^- 
8TBS1.1HO.  due  was  sufficient  to  lei  iri  evidence  o/ 8iifis(kc(t£i  H  fiiHreOi 
the  maker  and  the  person  from  whom  the  pltiediiiiflr^6ef)nM  it, 
without  notice  of  any  fraud:  but  his  LoMsfaip  refied  upon  a  cir- 
cumstance of  suspicion  apparent  upon  the  faeeoFthe  note  itiielf» 
namely,  that  it  had  been  dishonoured.    So  faere^  tliey  ad&feM 
that  if  it  had  appeared  upon  the  fac^  St  Ak  dnrft  liseT^  to  ttatr^ 
been  a  mere  counter  security,  or  if  any  knowledge  of  the  trmt- 
action  as  between  M.  and  AX  and  ttie  d^fignridahts,  coidd  tmre 
been  brought  home  to  tfic  plaintiffs,  that  ihlght  hiii  h^n 
a  sufficient  answer  to  tiie  action.    Biti  that  thes^  were  sfl  cir- 
cumstances proper  for  (he  c6ns^d^rflti6h  of  tliejhry,  asi  #»  ad- 
mitted by  Buller  J.  in  fatftor  v.  Utaiter  {it);  sAd Ihe jtit^^a'^- 
}ng  decided  by  their  verdict  iliat  the  pUflilifft  %^e  Hftifl/fiile 
holders  for  a  r&Iuabie  consider^tlorii  withdiit  hbtiire,  HiB  l7tMiH 
would  not  distifrb  their  decision,  tliey  compared  tfafs  to  Hi^cM 
of  notes  of  the  Bank  of  Eti^ianel,  6t  Of  country  banks  pa  jttfne  ih 
like  manner  to  bearer,  which  are  ii'ekdtmidd  !b  cliifMiloft  Qipb- 
rience  long  after  they  bare  date,  without  any  objectibli  W  ^is 
kind  having  ever  ^een'suggested.  And'the^sftidttat  h^lAMU 
of  material  prejudice  to  papier  credit  if  bonli  fide  holSth  XiSdk 
instruments  were  at  all  events  liable  t^be  ttirai^'d  fbbbU  fi^lhtUkt 
defect  of  title  in  tkose  through  W^ose  Aahds  Aey  IM  ^jUM. 
iBut,  secondly^  they  contencled  tfi^t  the  {ilaihtiflh  #et^  lllfeAl 
entitled  to  retaiin  the  verdict,under  thepardcuIaVlcin^tfiKiJlM 
pf  the  case :  for  it  appeared  that  the  defendanbftei^lelVlilM 
issued  this  draft  nine  montbs  aher  it  bore  date,  'and  'ffllMilBt 
they  wsje  estopped  from  objecting  to  its  n&gbirhVili^  bb  tftt 
liccount.  An^  it  was  plain  from  the  Whole  transaction,  Att  Ur^ 
intended  at  the  time  that  M.  anS  JVlltfiglit  negdfllftelt  1t&^ 
pleased ;  for  they  negotiated  JU.  hud  V*<  acceptance  ftr  ♦Mft 
this  draft  was  given  in  exjchange.    tlie  ^taintilft  ^i^'tiiate. 
fore  estopped  from  contending  thkt  this  was  a  fraud  apdnttein, 
or  that  it  was  not  according  to  the  real  understaiidlt^ '6f  tte    I 
parties.  That  this  was  confirmed  by  ihe  siibsequeht  cdkioA 
of  one  of  the  defendants ;  W  which  it  a^ppeared  thiit  More  JK    j 
and  .y.'s  acceptance  became  due,  they  knew  that  tlbefr  drittM 
>een  negotiated  to  the  plaintiffs;  and  so  for  from  considerib^    | 
themselves  asnotliableto  pay  it,  tlieyactnatly  engaged^odo* 

if    I 
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e  pkintittt  womM  firoye  ike  amount  under  JVtmte^i  codoh     1797. 
iofl.    Thai  these  prcamatances  at  all  erenta  took  thi$  case 


of  the  general  role.  ^«  i"," 

'nkmt  and  Oiles  contrA,  made  three  queationa.  Ist*  Who-  »»'i*t'"»«^* 

Jtknlmam  and  NaMie$  could  baye  recovered  in  thia  action ; 

V  It  not.  Whether  the  plaintiffs  can  be  in  a  better  sitn^- 

than  those  from  whomth^y  received  the  draft;  3dly»  If  not, 

»ther  the  subsequent  promise  could  be  of  any  effect  First, 

Imam  and  Nanie$  could  not  have  recovered,  because  the 

{deration  fiiiled  on  which  they  bad  received  the  draft:  it 

^ivea  as  a  counter-security  for  their  acceptance,  and  merely 

be  purpose  of  taking  that  up  when  it  should  become  due.    It 

therefore  contrary  to  good  faith  in  them  to  pass  it  into  any 

r  hands  for  any  other  purpose.  Secondly,  the  plaintiffs  caq- 

>e  in  abettersituation  than  Muilman  and  Nantes.  It  is  now  "^ 

dished  as  a  general  rule  of  law,  that  whoever  takes  a  bill  of 

angs  or  promissory  note  after  it  is  due  takes  it  upon  the  title 

B  person  from  whom  he  received  it,  and  subject  to  all  equi- 

IS  between  such  person  and  the  party  who  is  liable  on  the 

of  the  instrument.    This  rale  grew  by  degrees  from  the 

isity  of  the  thing,  from  principles  of  public  policy  and  can- 

mce,and  to  prevent  frauds  which  it  wqs  scarcely  possible  tp 

1  in  each  particular  instance.  In  the  case  of  Taylor  y.  JUa- 

[a)  it  was  said  by  Mr.  Justice  BuUer^  that  if  there  were  any 

mstancea  of  fraud  in  the  transaction,  and  the  instrument 

!  into  the  plaintiff's  hands  after  it  was  due,  he  always  left 

the  jury  on  the  slightest  circumstance  to  presume  that  the 

nee  was  acquainted  with  tj(ie  fraud.  But  between  that  case 

lie  case  of  Brown  y.  DameSf  a  period  of  near  two  yeius,  it 

found  that  so  many  cases  had  occurred  at  I^isi  Prius  where 

ugi^  diere  was  much  ground  for  suspicion,  it  was  impossi- 

0  procure  legal  proof  of  the  fraud,  that  the  Court  consi- 

1  it  better  for  the  furtherance  of  justice,  to  adopt  that  as  a 
of  law,  which  before  was  considered  more  as  ^  rule  of  evi- 
e,  namely,  that  where  a  bill  or  Aiote  was  taken  after  it  ^as 
thje  pa^  should  stand  in  the  situation  of  the  person  from 
nhe  received  it,  and  be  taken  to  have  notice  of  all  that  t|ie 
r  knew  concerning  it.  This  rule  has  since  been  adopted  by 
I  Kenyan  in  a  late  case  at  Good  v.  Coe  at  Nisi  Prius,  wl^ere 
ilaintiff  had  taken  the  note  on  which  he  sued  for  a  valuable 
ideration,  three  months  after  it  was  due;  and  itappearing 

(ti)  Cited  10  Brotm  t.  IhpUtg  mUe^  9  vol.  S3. 

that 


4S8  CASES  IN  MICHAELMAS  TERM 

1797.    that  the  nofehad  been  lost  by  tfae  true  owners,  and  thattheper- 
eon  from  whom  the  plaintiff  received  it«  had  notice  of  dbii»his 


tigawS    Loi^ship  held  on  the  principle  above  mentioned  thattheplaintiff 
Stceliho.  was  not  entitled  to  recover.    Then  it  waa  attempted  to  distin- 
guish this  case  from  those,  by  saying  that  this  was  a  baDker** 
check,and  that  such  securities  are  due  at  all  times  whenever  pre- 
treated.  But  it  is  in  truth  and  in  legal  consideration  a  bill  of  ex* 
change  according  to  the  custom  of  nierchants;  it  is  declared 
upon  as  such,  and  could  not  have  been  declared  on  in  any  other 
manner.    And  in  the  next  place  the  time  of  its  becoming  due 
is  within  a  reasonable  time  nfter  it  bears  date,  and  not  at  any 
distance  of  time.    W  bat  that  reasonable  time  is  was  considered 
in  Melcalf\.  UaU{a)y  and  in  Tindal  v.  Broum  (&)•  In  strict- 
ness it  ousrht  to  be  presented  the  same  day,  if  there  be  timeand 
the  parties  live  in  the  same  place,or  if  not  within  the  bankinghouis 
of  the  next  day  at  farthest:  if  the  parties  live  at  a  distance,  the 
draft  should  be  sent  by  the  first  post.  But  though  circumstances 
may  happen  to  excuse  a  party  in  this  respfct  of  laches,  of  which 
the  Court  and  jury  must  judge,  still  however  it  shews  that  what 
shall  be  considered  as  a  reasonable  time,  is  not  altogether  at  the 
discretion  of  the  holder,  as  the  argument  on  the  other  side  as- 
sumes :  and  at  all  events  nine  months  must  be  admitted  to  be 
an  unreasonable  time.   Besides,  it  is  dear  that  the  bolder  of  a 
banker's  check,  not  presenting  it  in  reasonable  time,  runs  the 
risk  of  the  banker^  solvency ;  for  if  the  latter  became  insolvent, 
the  drawer  of  the  check  would  certainly  be  discharged  by  the 
,  laches  of  the  holder.    This  diflers  the  case  from  that  of  bank 
notes  and  other  cash  notes  ofprivate  bankers,  to  which  it  bai 
been  compared,  by  keeping  which  the  holder  does  not  risk  los- 
ing any  part  of  the  security  by  laches,  there  being  only  the 
drawers  responsible  for  the  payment ;  and  Lord  JUansfieUsaid 
in  He^flnn  v.^efam«on(c),that  while  a  promissory  note  continnet 
in  its  original  shape,  it  bears  no  similitude  to  a  bill  of  exchange, 
but  tfae  resemblance  begins  when  it  isindor8ed.There  is  another 
strong  distinction  between  the  cases ;  for  bank  notes  and  other 
like  notes  are  negotiable^  and  are  so  considered  by  the  parties: 
M  hcreas  a  banker's  check  tB  not  so  considered,  and  whoever  re* 
ceives  it  in  payment  takes  it  on  the  credit  of  the  person  givingit, 
and  not  on  the  intrinsic  credit  of  the  instrument  itself.  Astotbe 
argument  that  the  draft  ought  in  conscience  tobe  considered  as  so 
(a)  Tr.  89  Geo.  3.  B.  R.  (A)  Antt^  1  vol.  167.  (  c)    Bmn.  676b 

muck 
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Qoney  appropriated  by  thedrawer  totheuse  of  Ihe  bolder     1797* 

inker's  hands,  tbe  same  consideration  migbt  apply  to  — -^^ 

elacbesof  the  holderingeneral  cases  of  bills  of  exchange,    ^f^'^ 

at  tbe  defendants  contend  for  here  is,  not  that  they  were  SissLina* 

'ged  by  the  mere  circumstance  of  the  plaintiffs'  having 

he  draft  so  long  afterit  bore  date,  but  that  in  consequence 

'  the  plaintiffs  shall  be  deemed  by  the  rule  of  law  to  hare 

tice  of  the  transaction  between  the  defendants  and  Mutt' 

id  NoHies ;  and  that  the  defendants  may  set  up  the  same 

s  in  this  action  which  they  might  have  done  if  it  had  been 

it  hy  Muilman  and  Nantes^  upon  whose  credit  the  plaintiffs 

e  draft.  Thirdly^  If  bylaw  the  defendantoweredischarge4 

e  payment  of  this  draft  in  consequence  of  the  consideration 

failed.as  between  them  andilfict'/man  and  NanteSfin  whose 

m  the  plaintiffs  must  stand,  then  the  subsequent  promise 

by  die  defendants,  eyen  if  it  could  be  considered  as  an 

teone,  is  void,  and  cannot  give  a  gfround  of  action,  as 

Idea  in  Ble$ard  v.  Hint  (a),  and  Goodall  v,  Dolley  (ft). 

sides,  it  was  only  a  conditional  promise,  and  the  plaintiffs 

ot  performed  the  condition  required  of  them. 

1  Kenton,  Ch.  J.    The  case  of  Brown  y.  Dame$  came 

me  at  Nisi  Prius,  very  soon  after  I  took  my  seat  in  this 

;  and  the  grounds  on  which  I  then  proceeded  were  such 

)wn  reason  suggested  to  me  at  GuiUhaltj  not  being  then 

acquainted  widi  the  practice  at  Nisi  Prius,    I  then 

It  that  if  a  person  gave  a  check  on  his  bankers,  and 

to  act  honestly,  he  would  npt  afterwards  alter  the  state 

M»M>unts  so  as  not  to  leave  a  sufficient  sum  in  his  ban- 

lands  to  answer  that  demand,  but  that  so  much  money 

i  at  all  events  be  appropriated  to  the  payment  of  the 

;  and  if  that  were  done,  no  inconvenience  could  possi- 

ise  to  any  person  ;  and  I  observe  in  a  case  in  Lord  /Zay- 

(c)  that  such  was  Lord  Ho\t^$  opinion.    But  when  that 

"as  bronghrbefore  this  Court  on  a  motion  for  a  new  trial, 

'ared  that  there  was  a  rule  in  such  cases  that  the  party  taking 

)f  exchange  after  it  is  due  takes  it  subject  to  all  the  equity 

ich  the  party  from  whom  he  takes  it  is  liable.     And  I  do 

ean  to  call  that  rule  in  question  now ;  though  in  that  case 

mded  my  opinion  on  the  particular  circumstances  of  the 

it  appearing  on  tbe  face  of  the  bill  that  it  had  been  dis- 

WT» SfiTO.     (b)  AmU^  I  ToK  7  IS.     (c)  Mutfbrd  f .  fTakotf  I  Ld.  Raym.  575. 

honoured 
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mir.    hmmte4;  I  Aoaghtlbaft  Aatd•amg«Ubfdlit*o«l*•geM. 
-  ral  case,  attd  <bat  dNatinolKm  wat  mi  dMied  ky  tha  ■q«ri>y 


^SS   ^^  ^^^^'^"^    Howerer  1  da  Mt  wish  l»  Ml  Ikal 
ttsB&iira.  afloat  again. 

At  the  time  of  thia  trial  I  tbeo^ht  that  then  wnM  a  diAmce 
between  bankera'  cheeka  and  bille  of  exobange,  and  thai  At 
rule  adopted  with  regard  to  the  latter,  did  not  apply  lo  the  fir- 
"  mer:  bnt  on  further  consideration  i  do  not  think  that  that  dis- 
tinction 18  well  founded.  Bnt  the  defendanta'  posilion  thai  huh 
ken*  checks  are  not  considered  by  merebanta  as  ne^odahk  ii- 
atniments  appears  meat  extmordinary ;  for  thia  very  ipsimoieiK 
on  wbicb  the  acticMi  is  broiiglil,sheira  the  pontrary :  it  was  made 
payable  to  Doh$tm  or  bearer,  and  instead  of  being'  girea  Id  M- 
ami,  to  whom  it  was  payable  in  the  first  instance,  it  was  isini^ 
diately  delivered  to  those  under  whcwi  the  plaioMfla  elan. 

Let  us  consider  the  particular  cireumstanee  of  this  caye,  oi 
wbicb  alone  my  opinion  priaceeda.  The  propoaitiou  ou  which  tke 
defendantsrely  is,  not  that  the  pi  a  iotiffa  have  not  given  a  raiaabk 
»  consideration  for  the  check,  nor  that  the  bankers  mm  wheai  the 
check  isdrawnhadnotaasetsin  Aeirbandstopayityttorthattbe 
plaintiilh  wben  they  took  k  conceived  any  doubt  but  thaltbede- 
fendanta  would  pay  it,  but  that  they  (the  defendants)  en  the  I6lh 
of  JVbeemfter,  1796,  sent  this  check  into  the  wprld  with  its  ovo 
deatli«wound  tdboot  it,  and  that  it  wm  not  negotiaUe  at  all,  era 
when  it  was  issued  bfAem:  andaAerbavingpei^IexedtheworM 
with  theconfusion  of  dates  occaaioned  by  their  own  act,  they  nov 
have  the  audlicity  to  say  in  a  court  of  justice  Aat,  because  |»r- 
Bent  was  tiot  demanded  by  the  plaintift  nine  months  before  k 
was  even  issued  by  tbca»elves,payment  of  the  biH  cannot  be  et- 
ferced  ataM.    But  tbisistoo gross afraudto  be  practised esAe 
plaintiffs,  who  are  bonA  fide  boMers  of  the  biN.    Hie  role  eiea- 
UiAed  in  Brown  v.  Dame$  and  in  tbe  other  oase  there  referred 
to,  waaframed  to  exclude  fraud,  and  it  pfofesaed  to  be  feoB^M 
on  grounds  oQuatice.^fhereasheretlie  demand  is  fiHmded  ID  jsi' 
tice;  and  all  the  difficulty  isoccasioned  by  thedefendantathen- 
uehres  who  issued  Ibisbtll  with  the  objection,  of  which  thej  imv 
wifdi  to  take  advantage,  appearing  on  the  face  of  it :  but  I  «> 
dearly  <yf  opinion,  on  princi[]rtesof  law  as  well  as  justice,  ihd 
h  is  not  competent  to  them  to  take  thia  objection. 

iSnosK,  J.    When  this  motion  was  first  made,  I  thoagbtit  < 
^estion  of  great  importance  as  itappeared  tobreidL  in  upon  il^ 

mlt 
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i  faid  tfcrwn  in  fb^  cas^  refen^  for;  but  iioair  fontf  out  duit    1707. 
(Kirt}6itlar  ctrcmnsfanceg  of  thfit  case  ttik«  if  Mt  of  the  gMe^   ■ 
rnTe.    to  dfetermine  that  the  pltthifMRh  eaonot  fecorer  wooM    ^' ^ 
>ermTittiDg'  tbe  defendants  to  praetiae  A  gron  fraqd*  Bttmmf^ 

AiTRE^cE,  J.  I  agree  tbat  thk  case  depends  on  ils  own 
icular  cfr^timstances,  and  that  it  ought  not  to  be  gOTorned 
he  decisfoti  in  Brown  t.  DatfieB.  It  was  eridently  the  is* 
ion  of  tike  J>arties  that  this  eheek  shonld  be  a  negotiable  in<* 
meni ;  for  though  it  was  drawn  in  fiiToor  of  Dobicm  or 
rer,  it  ^aa  immediately  put  into  the  hands  of  iMkiiMM  and 

And  when  it  is  considered  that  it  was  not  issued  until  nine 
ith^  after  it  bore  date,  it  oould  not  have  been  intended  by 
iltfen^atlt^  thnt  the  date  of  the  bill  should  dirowanydiffi- 
y  on  the  holder.  It  was  manifestly  the  intention  of  the  par- 
that  if  Muihfian  and  Co.  paid  their  acceptance,  they  should 
^t  liberty  to  pass  this  check  to  whom  they  pleased ;  and  if 
ft  was  ni)t  hecessary  for  die  plaintiflb  to  inquire  how  ilfai/- 
k  antl  Co.  got  poiisession  of  the  theck.  Therelbre  as  be* 
fen  tbe^  p^ies  the  nde  Itiid  down  in  Brtncn  r.  Ihwki  doet 

apply^  tfiough  I  think  it  ongbt  to  obtain  in  all  ^ther  otae% 
i  ih^t  it  is  not  infringed  by  a  determination  in. ftfoar  of  tte 
JdtilRi  in  this  case. 

Kme  oiiuiffgeu* 


^Taunton  agatnst  Costar.  iw^itfj, 

[Ni^Wa  for  taking  the  pkintUTs  cattle  in  a  eertaio  close 
^^alled^sfim'tfi^^iedefendanUTOwedthetokingQndarm  houi^* 
nrileoffhe  bcokfai  quo  ftMs  the  Warden  and  CoU^ieofdl/^  ^^i7«. 
'Mb,  a{/iA-d;Who  wereseiwd  infee,  toone/sdbsMfor  twen^  tioa  JbT 
isiblfofaiAelstJmMV9^178B,aBdwhich/aeJbMdm  ^^ttZin 

edefeniatttforayearfrom21st  JDeeesii^,1788;andso<h^  SSrwtic 
!tr  tm  year  as  long  hsbodi]^arties  pleased,  by  wine  nf  which  whtcfa  were 
fedeiUldahteiitefedandwaspoasessedntlheliHiewhenliedis.  ^^°^,^^. 
UaedihephdntiflrVcattledamligeieMmt.  Tolhis  the  plaintiff  mi  by  waj 
lmiedinbar,A^beforethedemi8elo€l0ilari/#ei^  ^^lol 

in  andnppointed  certain  persons exeeulors,atidafterwardBon  |^^^!^fj 
^5i(MiJlfcrc%,1796»died,  whereby  theaaideicecolonbeeai^  ^       *^ 
tttided  to  theresidue  of  the  term,anddMit  tbeysold  andaseigned  ^*^^  *  ^  -^*- 
besameto4heplainttff,wbobemgpossessedofandeitftidedlotbe  ^<^\r/^^^  '■  * 

^e  beMe  the  tine  wben/&e.  and  six  calendar  months  before 

the 
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1797.     iht2UtDeeember,l7d6^re  the  defendantnoCice  toqmtjbjferw 
.of  which  the  demise  to  him  determined ;  after  which  diepbin- 


^i^^nfaiir  tiff  entered  intd  the  locus  in  quo  and  put  his  cattle  therein,  a» 
CosTAA.  he  lawfully  might  for  the  cause  aforesaid,  &c.  BepIicatioD  bj 
the  defendant  that  he  ought  not  to  be  barred,  &€.  became  he 
did  not  quit  or  give  up  the  possession  of  the  said  place  in  which, 
&c.  to  the  plaintiff,  or  in  any  manner  abandon  the  possessioB  o( 
the  same,  in  pursuance  of  the  notice  to  qoit ;  but  on  the  don- 
trary  continued  to  hold  the  possession  thereof  after  the  aai<121i^ 
December  until  and  at  the  said  time  when,  &c.,and  from  thence- 
forth continually  has  been  and  still  is  in  possession  of  the  same, 
&c»    To  this  there  was  a  general  demurrer,  and  joinder* 

Woodf  in  support  of  the  demurrer,  was  stopped  by  die  Court, 
who  asked  WilliamSf  Serjt,  for  the  defendant,  whether  it  was 
possible  to  support  the  replication. 

WilliamiS^rj U  said  he  could  dtstiaguish  th  is  case  irom  T^ghr 
T.  Co/6(a),  where  the  sheriff  to  an  action  of  trespass  for  breaking 
and  en  tering  the  plaintiff's  house  and  expelling  him,pleaded  as  10 
the  expulsion  that  heentered  by  virtue  of  awritof  execntionasd 
assigned  the  plaintiff's  interest  to  7\  ff.,  who  afterwards  eotered 
tucandpeaceably  and  qmetly  expeUed  theplainiiff]i^  whereas 
here  it  appears  that  the  plaintiffentered  upou  the  defendanfipM* 
sejtnoii,  and  that  the  latter  retained  the  possession  still ;  sothatif 
the  plaintiff  could  justify  his  act  in  this  case,  it  would  dispense  in 
futurewith  the  necessity  of  bringinganejectmentwhere  the  party 
is  entitled  to  enter  against  another  who  holds  the  possession. 
Lord  Kenyon,  Ch.  J.    The  case  is  too  plain  for  BtgwaffoL 
Here  is  a  tenant  fitmi  year  to  year,  whose  term  expired  upon 
a  proper  notice  to  quit,  and  because  he  holds  over  in  defiance 
of  law  and  justice,  he  now  attempts  to  convert  the  lawfol  entry 
of  his  landlord  into  a  trespass.  If  an  action  of  trespass  had  been 
Brought,  it  is  clear  that  the  landlord  could  have  justified  under 
n  plea  of  liberum  tenementum.    If  indeed  the  landlord  had  en- 
tered with  a  strong  hand  to  dispossess  the  tenant  by  force,  he 
might  have  been  indicted  for  a  forcible  entry :  but  there  can  be 
no  doubt  of  his  right  to  enter  upon  the  land  at  the  expiration 
of  the  term.    There  is  not  the  slightest  pretence  for  consider- 
ing him  as  a  trespasser  in  this  case ;  and  therefore  there  most 
be  judgment  for  the  plaintiff. 
Grose,  J.  and  Lawrence,  J.  concurring. 

Judgment  for  the  plaintiff  (i^ 

(b)  Vide  Birch  ▼.  fTrigM^ im<e,  1  toU  387,  8,  tbeaclion of  cjccCiiieirt  ioppot^ 
the  defeodant  to  bes  tits|Muier« 
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)E  on  the  ;6emise  of  Lee  Compere  against  Hicks     ^^^^ 
and  Another.  Tuada^^ 

N  ejectment  for  a  iiianor,me88uages,  andlandy  in  the  parish  of     ^* 
Winckcombe^u  the  county  of  G/oifee«ler,the  declaration  con-  Wjie^afier 

•^  '  a  deviser  to 

led  two  counts,  one  laying^  the  demise  on  the  25th  Marchf  one  for  life 
^4,  the  other  on  the  3d  June,  1797.    A  general  verdict  was  Jf^^ft^d  ^ 
en  for  the  lessor  of  the  plaintiff  at  the  trial ;  and  a  new  trial  nt^ie  to 
B  moved  for  and  aruleto  shew  cause  obtained  on  two  grounds ;  rA^,>  j^,  ,>, 
,  (which  went  to  both  counts)  that  the  lessor  of  the  plaintiff  ^°l^Xl^ 
o  claimed  and  was  entitled  to  the  premises  under  the  will  of  conting^ot 
omaM  Compere  could  not  recover,  not  having  the  legal  title  in  ^dYrl' p^<^-* 
a,  which  was  then  outstanding  in  trustees  under  the  will,  initihfte- 
ly,  (which  went  to  the  first  count  only)  that  while  the  pre-  iir^  to  tnke 
ses  were  in  the  possession  of  Anthony  Compere  (brother  of  Jjfi^jl^f *^ 
t  devisor)  as  tenant  for  life  under  the  same  will,  under  whom  uatDder 
i  defendants  claimed,  he  levied  a  fine,  and  the  lessor  of  the  ^/c^  ^ 
lintiff,  whose  right  of  entry  was  not  thereby  bound,  not  baying  ^^^J*^^^' 
ide  an  actual  entry  before  the  2d  June  last,  could  not  recover  ^are  other 
»on  the  first  demise,  which  was  antecedent  to  that  time.  livn  whl^ 

By  the  will  of  Thomas  Compere  in  1737,  on  which  the  first  Mv^^rni  re< 
lestion  turned,  after  several  devises,  he  devised  ^  his  lands  and  orer,  miJ 
lereditaments  in  the  parish  of  fFiiicAcom6e,&c.after  the  decease  ^[^'/fj^'^^'* 
)f  his  wife,  to  his  father  A.  C.  for  life,  remainder  to  John  Com'  lir^  heJnif  r- 
pere  for  life,  and  from  and  after  the  determination  of  that  estate,  ^^^  l^^^^ 
mto  trustees  and  their  heirs  in  trust  to  preserve  contingent  re-  *•>  *  fu^t'^e* 
maindersfrom  being  defeated^andto  make  entries  and  bringao  hf  ir^  held 
tionSySfcneverthelesstopermit  the  saidJohnCompere  to  receive  ^2%^tThh 
the  rents  and  profits  during  his  liJe;andJrom  andqfierhisde"  iment  toW| 
cease^unlo  thejirst  and  other  sonsqfthebodgqf'the  said  J.  C.  in  nuu^ta 
tail  male  succe8sively,and  in  default  of  such  issue,  untohisbro-  ^^^  V^^hT^ 
theri4ii/Aoii2^C(Oiii/7ere(by  whom  the  fine  was  levied)  for  life,aii«{  con^ned  ta 
after  that  estate  determined^unto  the  saidtrustees  ij^  their  heirs  fhe^]J"ai^ 
topreserve  the  contingent  remaindersin  manner  aforesaid;  and  t'^nnnts  for 
from  and  after  the  decease  of  his  &ro/Aer  A. Compere,to  the  first  coi»ic<j%iit* 
and  other  sons  of  his  body  in  tail  male  success!  vely,and  for  want  |n'^**^*|™ 
of  such  issue  unto  his  nephew  i7«  Austine  for  life,  and  after  rr  t^ok  le- 
that  estate  determined,  unto  the  said  trustees  and  their  heirs  in  fCcr^^bekla 
maRfierq/br£«at(/;then  tothe  tirstand  other  sons  ofhis  body  in  ^^^^^^' 

"  ^        t'ircum- 

lAucn  in  the  wUl  to  thew  i^  conlrary  Intent.  Whrre  tenant  for  life  leTiet  a  fine,  though  it  i« 
obar  to  thoteln  remainder,  yet  it  seemt  that  a  remainder-man  rooit  make  an  aciu^l  eutrv 
«rore  be  can  maintain  an  ejectment  i  and  wlienr  an  entry  it  oecmary  the  demiie  itui^L  be  laid 
fieriL  rPost.797,  Wincf  198.  lSUvi469^  S£aiti«S.  ii£ait45S.  SI  aunt.  31 S, 
'Taut.  8^.] 

**twl 
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JtlVT.  ^  lail  nail  raeoeisiyely ;  and  for  want  of  snob  ianie,  unto  ^m 
^  cousin  O.  Compere  for  life,  then  to  the  trustees  and  their  heirs 
^  in  matmer  qfereeaidf  then  to  thfe  first  and  other  sons  of  his 


BicKi.    ^  body  sttceessiTely  in  tail  male ;  and,  for  want  of  such  imie, 

.jyj,  ^  A^^'z^^A^  vnto  the  first  son  of  71  Compere^  deeeased,  forlife,  dien  to  die 

f   J;. A  ^  trustees  and  thev  heirs  m  suuuier  ^faresaidj  Aen  to  tbefini 

V     ^  ^  and  other  sons  of  his  body  successively  in  tail  male ;  for  want 

"  '^  ^  '^^Mr<6.ii  of  neh  issue  then  to  the  se<5ond  son  of  the  body  of -die  siid 

« tnmaof  Cdeceased,for  Iife,lAenlatJbe«au(<nwteerMSMunKr 

^^ereeaid;  then  to  die  first  and  other  sons  of  his  body  in  ttfl 

^  male  successively,  and  for  want  of  such  issue,  unto  his  own 

*  right  boirs  for  ever/'  He  also  devised  other  parts  <tf4iis  estate 

intiiesamoiBantteryinterposingthe  limttadons  to  trustees  topr^ 

serve  contingent-remainders  after  the  determination  of  seveni 

other  estates' for  life,  ^  to  them  and  their  heirs  in  manner  aftre* 

said,**  except  in  one  instance,  iHbcre  the  limitations  to  the  Aetrr  of 

the  trustees  isomitted/Aough  it  was  to  them  in  wummer  qfare$aid. 

^Tbe  lessor  of  the  plaintiff  claimed  under  one  of  the  limitationf 

sabsequent  to  the  devise  to  trustees  and  their  hein^  and  to  die 

life-estate  to  A.  Compere^  by  whom  the  fine  was  levied. 

•PAimer,£eyoM<er,andJlf{//i^ shewed  cause.  Astothefirstob- 
jection  $  althougbthelimitationsto  the  trustees  are  in  terms  made 
to  them  aiirflAetrAeirt,generdly,withoot  confining  their  estateto 
therespectivelives  ofthe  tenants  forlives,yetuponthewlioleeflhe 
s^ilUt^qppearspIainlyto  have  been  the  intention  of  thedevkorthat 
dietrusieesshould  not  take  a  fee  absolnte,bat  merely  conditional, 
sOlongasthe  estates  fi>r  lives  endured.  This  appears,  lst,becaiise 
thepurpose  of  thelimitation  is  expressedto  be  topreserve  the  con- 
tingent remainders  from  being  defeated,and  to  permit  the  tenants 
for  lives  to  receive  the  profits  during  their  lives.  2dIy,Tbe  limi- 
tations to  the  trustees  and  their  heirs  are  upon  the  respective  ife- 
lersitnaltON«  ofthe  life  estate9,but  the  devises  over  are  upon  die 
tfeeecMea  ofthe  tenants/or  life;  tberebyshewingthemeaningofifae 
devisor  to  "be,  that  the  limitations  to  the  trustees  and  their  heirs 
should  enurein  case  ofthe  determination  of tbelife  estateaby  anj 
other  means  than  by  the  deaths  of  the  tenants  for  lives,  and  that 
in  those  events  die  devises  over  should  take  effect.    Sdly,  The 
devises  over  are  of  legal  estates,and  not  merely  to  the  use  ofthe 
respective  takers,  as  they  would  have  been  had  the  devisor  con« 
sidered  that  the  first  limitation  to  the  trustees  and  their  heirs  stiP 
subsisted. .4th]y,  If4hoabsolute  fee  werotintended  to  be  Umited 
tp  the  trustees  by  the  first  devise  to  them,  it  would  have  been  un- 

necessa^ 
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saary  to  bare  created  the  same  estate  again^ifier  eachaac-  1707* 
▼edeTise  to  tbe  several  tenants  for  lives.  Thiswas  neoessaiy 
^  doDe  according  to  tbe  plaialiff's  construction :  but  ac* 
ing  to  tbe  defendant's  oonstmction,  all  tbe  devises  to  the 
ees  in  fee,  after  tbe  first,  were  superfluous;  because  all  the 
equent  estates  wouldhave  been  equitable  estates, and  eon- 
entlytbe  contingent  remainders  would  have  beeapveaerved 
out  the  repetition  of  tbe  same  devise  so  often  to  tbe  icua- 
And  where  one  construction  i»  consistent  with  tbe  worda 
e  will  as  they  stand,  andanotber  will  have  the^ffect  of  ien« 
ig  maay  of  tbe, provisions  nugatory,  tbe  Court  are  bound 
lopt*the  former*  ITpon  the  whole  therefore  themeanimgia 
srtain  as  if  tbe  words  **  during  the  life  qfihe  taumtfor  ^fe** 
been  respectively  inserted  after  tbe  devises  to  .the  trusteea 
their  heirs.  It  is  true  that  in  Boieler  v.  iJ/Zta^toi^a),  where 
words  ^  during  tbe  life  of  the  tenant  for  life"  where  omitted 
r  a  limitation  to  trustees  and  their  beirs^o  preserve  contin* 
t  remainders  after  an  estate  for  life  given,  tbe  Lord  Cban« 
or  decreed  a  conveyance  of  the  legal  estate  hy.tbesurvivii^ 
tee  to  the  cestny  que  trust  after  tbe  death  of  the  tenaatfbr 
:  but  that  was  in  the  case  of  a,purcba0er,  where  the  convey* 
e  was  required  ex  m^orieautelA,  and  not  fiom  any  doubt  of 
Lord  Chancellor ;  for  bis  own  opinion<(i)  was  that  the  tras- 
had  not  the  legal  estate ;  but  hia  Lordship  thought. tbatat 
3 vents  be  was  bound  to  compel  tbe  tnistee^tojoii»  in  thecon* 
ance  upon-  tbe .  prayer  of  him*  for  whom  the  trust,  if  aqy,  was 
ftted,<  in  order  to,  put  the  aiatter  out  of  doubt.  In  VenaUes  v* 
rriM{e')t  where  there  was  such  ageneral  limitation  to  trustees 
ee,  omitting  the  usual  words  *^  during  the  life  of  the  tenant 
life,''«Lord  Kmyon  seemed  indeed  to  consider  that  the^gal 
ite  continued  in  tbe  trustees :  but  in  that  case  there  weve  no 
^sequent  limitations,  which  shewed  the  intent  to  be  otherwise, 
1  insomeeventssuch  a  construction  might  be  necessarytogive 
^ct  to  the  power  reserved  (d).  As  to  the  second  objection,  re- 
acting Ae  verdictbeingentered  on  thefirst  counr,tfaat  depends 
the  question,  wfaetber  the  fine  levied  byAnthMj/Comperei  the 
mki  for4tfe,*bad  any  operation :  if  it  had,  it  must  be  admitted 
It  an  entry  was  necessary  te  avoid  it ;  and  then  according  to 
mngioH  v»'PurMiur$i'{e^the  demise  must  be  laidafter  the 

a)  .1  Bro.  CA,  Cm.  79«         (h)  But  tbb  does  not  appear  io  the  printed  report* 
t)  JwU,  349  id)  VUL  jr«il.  490.       f        (OS  Sinu.  1066. 

-entry 
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1797.    entry.    But  the  fine  of  a  tenant  for  life  is  merelj  toiA    Ib 
— "^*"  Goodright  d.  Hare  v.  Board  and  Janes  (a)  the  general  priwaple 
agahLt    ^os  Icud  down  from  9  Rep.  106.  a.  that  a  fine  does  not  bar  any 
Hicks,    estate  in  possession,  remainder,  or  reversion,  which  is  not  de- 
Tested  and  put  to  a  right ;  and  that  if  the  party  to  a  fine  be  in  of 
a  seisin  or  possession  consistent  with  the  interest  intended  to  be 
barred,  the  fine  does  not  devest  it,  and  therefore  it  is  no  bar. 
Now  here  the  possession  of  the  tenant  for  life  who  levied  the 
fine,  was  consistent  with  the  estate  of  those  in  remainder. 

Erskine^WilHamSf  Serjt.,  and  Abbots  contriL  The  question  ii 
not  whether  it  were  necessary  for  the  purpose  intended  by  the 
doTisor  that  the  trustees  should  have  taken  a  fee ;  bat  the  Conrt 
must  decide  upon  what  he  has  expressed ;  and  he  has  limited 
the  fee  to  them  in  express  and  technical  terms.     There  is  no 
instance  where  the  Court  have  cut  down  an  express  devise  in  fee 
to  an  estate  for  life  upon  a  mere  implication  of  intent.    In  some 
cases,  where  an  estate  has  been  devised  to  a  man  and  hishein 
and  in  default  of  issue  of  his  body  then  over,  the  Court  have  said 
that  the  subsequent  words  explain  what  kind  of  heirs  were 
meant,namely,faeirs  of  the  body:  but  that  is  still  giving  a  meaii« 
ing  to  all  the  words.  Whereas  the  construction  proposed  here, 
can  only  be  made  by  rejecting  the  limitation  to  the  heirs  alto- 
gether.   At  any  rate  the  Court  will  not  adopt  so  forced  a  can- 
struction,  unless  it  be  absolutely  necessary  to  carry  into  eflect 
the  general  intent  of  the  devisor ;  but  that  general  intent  may 
take  eflect  as  well  by  giving  the  legal  estate  in  fee  to  the  trus- 
tees, as  by  confining  it  to  the  I  i  ves  of  the  several  tenants  for  lives. 
The  mere  circumstance  of  the  devise  in  fee  to  trustees  being  re- 
peated several  times  cannot  in  itself  furnish  a  ground  for  decid* 
ing  that  they  took  a  less  estate  in  the  first  instance.  It  has  often 
occurred  in  other  cases,  and  no  such  argumenc  was  ever  before 
attempted  to  be  drawn  from  it.    The  fee  was  considered  as 
passing  to  the  trustees  in  both  the  cases  alluded  to,  although  tbe 
object  of  interposing  trustees  was,  as  in  this  case,  intended  only 
for  a  particular  purpose.   And  it  never  yet  was  considered  tbaC 
the  duration  of  the  estate  to  trustees  and  their  heirs  was  limited 
to  the  necessity  of  the  purpose  for  which  the  estate  was  created. 
As  to  the  second  point,  the  case  of  Clerke  v.  Pytoell  (4)  shews 
that  an  entry  was  necessary  toavoid  the  fine  in  this  case;  so  that 
at  all  events  the  verdict  can  only  stand  on  the  second  coanf. 

(a)  3f.  93  Gt9.  3.  U.  R.  €ruhi0  on  Finet,  251.  {k)  i  SmmL3\9, 

Lord 
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Lord  J^BNTON,  Cb.  J.  I  am  glad  to  find,  od  looking  through     1797. 
the  whole  of  ibis  will,  that  the  trustees  did  not  take  the  absolute 


fee;fortfaoughyif  they  had  taken  such  an  estate^the  present  olaim-  J^^^ 
ant  who  is  unquestionablyentitled  to  the  beneficial  interest  in  the  Hig(i» 
estate,  would  not  ultimately  be  disappointed,  yet  he  would  be 
driven  to  a  more  expensive  and  circuitous  mode  of  proceeding  in 
order  to  obtain  it  We  are  to  collect  the  devisor's  intention  from 
the  whole  will;  and  I  agree  with  the  plaintiffs  counselthat  taking 
the  whole  instrument  together  it  appears  that  he  intended  that 
tDe  trustees  should  only  take  durlngthe  lives  ofthe  several  tenants 
for  life  in  order  to  protect  the  contingent  remainder,  though  the 
words  during  the  life  of  the  tenant  for  life  are  not  inserted  in  the 
will  in  the  lio^it  ations  to  the  trusteesJf he  did  not  intend  this,  all  ^gC j  ^^ 
the  subsequent  remainders  to  the  trustees  were  absolutely  nuga- 
tory. The  doubt  merely  arises  from  the  inaccurate  penning  of 
the  wil1,whichevidently  drawn  in  by  a  person  ignorant  of  thepro- 
fessioD.  What  I  rely  upon  is  this,  that  taking  the  series  of  Limitar 
tioDs  alItogetber,it  appears  that  the  devisor  thought  that  thewhole 
interestin  the  estate  was  not  vested  in  the  trustees  bythefirstlimi- 
tatioD,becanse  he  thought  it  necessaryafterwardstogivethemthe 
same  estate  after  all  the  subsequent  estates  for  life.  The  cas^  of 
Sotelerv.Allingtan  ought  not  to  be  relied  on  as  an  authority,be- 
caase  that  was  an  amicable  suit ;  and  the  bill  was  filed  merely  to 
remove  all  doubts.  And  with  regard  to  that  of  Venabki  v. Mar- 
TiSf  it  is  clearly  distinguishable  from  the  present.  There  I  tlirew 
out  an  opinion  that  the  trustees  took  the  absolute  fee  by  the 
second  limitation  to  them;  and  on  further  consideration  (a)I  am 
now  clearly  ofthe  same  opinion.  There  it  was  absolutely  neces^ 
sary  that  the  fee  should  be  in  the  trustees ;  for  the  tenant  for  life 
(the  wife)had  a  power  of  appointment,  and  if  in  exercising  that 
powershehadintroducedany  contingentremaindersytheymight 
all  have  been  defeated  if  the  uses  were  not  executed  in  the  trus- 
tees. On  the  same  principle  therefore  that  it  was  necessary  in 
that  case  that  the  trustees  should  have  the  legal  estate,  to  an- 
swer the  intention  of  the  parties,  I  think  it  is  not  necessary  in 
this  casethat  they  should  take  the  legal  estate  for  a  longer  term 
than  during  the  lives  of  the  tenants  for  lives,  since  this  con* 
struction  will  best  answer  the  intention  ofthe  testator. 

On  the  second  point  I  am  inclined  to  yield  to  the  defendant's 
objection :  butitisnot  necessary  to  discuss  thatpointiuthiscase, 
since  the  plaintiff  is  at  all  events  entitled  to  a  verdlot  on  the  se- 
Cb)  See  the  next  csio* 

YgkVH.  Ff  cond 
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1797.     cond  count  And  if  the  plaintiff  be  entitled  to  tbe  mean  profits 

— —  antecedent  to  the  day  of  the  demise  laid  in  that  count,  he  may 

m^aVu    recoFOT  them  notwithstanding  this  verdict,  by  proriDg  kis  title 
fiicKs.    before  that  period. 

Per  Curiam,  Let  the  verdict  be  entered  for  the 

plaintiff  on  the  second  oount 


^  ^  ^^.^.^tJi   Venablks  and  Wife  against  Morris  and  Another. 

THE  following  certificate  was  sent  by  the  Court  to  the  Lord 
.  _  Chancellor,  in  this  case  (vide  anfe,342.)«We  are  of  opinion 


^  By  deed 
andioea^ 

^\uJ!^  that  the  estate  limited  to  Robert  Lloydmd  Rowland  Edvcarih 
the  me  of  on  the  determination  of  the  life  of  Hamah  Morris^  was  an  nse 
W  for  executed  in  them  in  fee  (a) ;  and  that  the  appointment  made  by 
life,  re-  her  did  not  create  any  estate  which  could  unite  with  the  life 
t!ul"e^'  estate  of  Sampson  Morris,  and  that  it  could  only  give  an  eqoit- 
hdn  dar-  ^^^^  estate  to  the  person  who  at  bis  death  should  answer  the  de- 
ing  his  life  scriptiou  of  his  right  heir.  And  we  are  of  opinion  that  neither 
coJti"iS^t*  Randal  Morris  nor  EKzabeth  Venables  took  any  legal  interest 
re maioden  j^  ^g  premises  in  question. 

remainder  r  ^ 

»to  tlie  wife  KenVOtL 

SiiDderJT     -^w- 8'*»  1797.  ^  W.H.JskhtnU 

the  tn^eM  ^*  p^^'      „ 

and  their  S»  ikttPfCSOe. 

Iiein  foot  ,  ^   ., 

■lyioii''  dorifis  ber  life**]  io  tiort  to  npport  Che  coatioKcnt  HM  and  Mlafa  therdaimf 
mited,  remainder  to  the  first  and  other  sons  in  tail,  remainder  to  the  wife  in  Uil,  itmaMxa 
default  of  inne  to  such  persons  and  for  sack  estates  as  she  shoold  appoint,  frc.  ;--brld  (bat  tM 
trustees  took  a  Iq^l  estate  in  fee  aftfer  thedetermhmtion  of  the  wife's  life  estate,  and  tlvtallUK 
SQbseqaent  limitations  were  trust  esUtes :— held  also  that  an  appointment  by  the  wife  to  tbe 
use  of  the  right  hein  of  the  husband,  could  not  urite  wtth  the  antecedent  life  estate  of  tbe  b» 
Imnd,  but  could  only  give  an  equitable  estate  to  the  perM>n  who  at  his  death  shoald  aaivtf 
the  descriptton  of  his  ^ht  heir, 

(b)  See  the  preceding  case. 


VTsiftiesdiqf, 


Nov.  saiv      *^^  ^^NG  against  The  Inhabitants  of  Upwell. 
Aserrant.   Hf ''^  Norfolk  sessions  confirmed  an  order  of  two  justices, 
who  had       -M.  by  which  Sarah  Brown  was  removed  from  the  parish  ^ 
foTayw,  Doumham  Market  to  Upwell,  and  stated  the  following  case  for 

was  beaten  the  Opinion  of  this  Court. 

ky  lier  mas^  -  ^ 

ter  16  dayi  before  the  end  of  the  year,  on  which  she  desired  him  to  dismiss  her  fn^rnhkiefti^ 

threatening  to  apply  to  a  magistrate  for  redress:  the  master  paid  her  her  whole  year's  v'l^ 

and  told  herske  might  serve  the  retaainder  of  tbeyeor;  but  the  servant  waflt  wny-^^^ 

that  the  ierraat  gained  DO  setUemeou    [ST.  A.  236.    8  East.  903.]  *    ^ 
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The  pauper  was  hired  at  Michaelmas  ITdl,  by  J.  Failes  of    1797. 

Upwellf  for  a  year,  and  continued  in  his  service  until  within ' 

fifteen  or  sixteen  days  before  the  following  MichaelmaSf  when     againtt 
her  master  kicked  and  beat  her;  the  pauper  complained  to  her  ^^'^j^'^^f^ 
father  of  this  ill'^treatment/and  in  conjunction  with  her  father,  Upwb&l. 
required  her  master  to  dismiss  her  from  his  service,  under  a 
threat  of  applying  to  a  magistrate  for  redress,  on  account  of  the 
assault ;  the  master  then  paid  her  the  whole  of  her  wages,  and 
told  her  she  might  serve  the  remainder  of  the  year,  but  the 
pauper  refused  so  to  do,  and  immediately  left  the  service. 

When  this  case  was  called  on  for  aigument, 

The  Court  said  there  was  no  question  in  it;  for  that  ac- 
cording to  the  facts  stated,  it  must  be  considered  as  an  agree- 
ment by  both  parties,  to  put  an  end  to  the  contract  several 
days  before  the  expiration  of  the  year,  and  consequently  that 
the  pauper  had  gained  no  settlement  in  UpwelL  And  that  the 
case  of  R.  v.  Grantham  (a)  was  decisive  of  the  present. 

Per  Curiamf  Both  orders  quashed* 

MiMgoj/  and  MuUon  were  to  have  argued  in  support  of  the 
order  of  sessions,  and  Erekine  against  it- 
fa;  ^Mfe,  S  vol.  764« 


The  King  og^oinrf  The  Sheriff  of  Middlesex.       ^^^» 

d^XBBS  having,  on  a  former  day,  obtained  a  rule  to  shew  Affidavit! 
^J^  cause  why  a  writ  of  attachment  which  ha  J  been  granted  «»  ^^  ««^e 
against  the  sheriff  in  a  cause  pf  Sadler  v.  Sheridan^  should  not  ment  that 
be  set  aside  on  payment  of  costs.  ^i^t^ 

Marryatf  on  shewing  cause,  now  objected  to  the  reading  of  (tho'  not 
the  affidavits  in  support  of  the  rule,  because  they  were  intitled  S!^\Ji^^ 
••  The  King  against  The  Sheriff  of  Middlesex ;  whereas,  the  at-  ^J^^^^^ 
tachment  not  having  in  fact  issuedt  the  affidavits  ought  to  have  be  entitled 
been  entitled  in  the  original  cause,  according  to  the  rule  laid  '^^^^i  J^ 
down  in  Wood  v.  Webb,  ante,  3  vol.  253.    But  Slu"*^* 

The  Court  said  that,  as  the  attachment  had  been  granted, 
the  affidavits  were  properly  intitled.    And  they  directed  the 
counsel  to  shew  cause  on  merits. 
« 
4  Ff8 
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1797. 
___!.  Hodgson  and  Another  Assignees  of  Edward  Waitd 

Tkundag,  a  Bankrupt  against  Loy. 

■  Ntrover  to  recover  the  value  of  138J  firkins  of  butter,  wmch 
or*^ht^f  -^  was  tried  at  the  last  assizes  for  the  county  of  Cumberltadhe' 
"Wiji;  fore  Rooke,  Justice,  a  verdict  was  found  for  the  plaintift  for 
tramitait  322/.  subject  to  the  opinion  of  the  Court  upon  the  foUowin; 
IwVyby"  ^^® »  '^^^  plaintiffs  claimed  as  assignees  under  a  oommiwii* 
the  coo.  of  bankrupt  against  Edward  Ward  dated  the  25th  Ma^chlTVl. 
hafiug  la  the  beginning  of  February^  prior  to  his  bankraptcy,  the 
fw-lte^*^^  bankrupt  who  was  a  butter  merchant  resided  in  Cumberlani 
goodt.  purchased  sixty  firkins  of  butter  of  one  Cowper,  at  4I*.per  firkin 
8  T.li.'.m  ^^^  V^^  one  halfpenny  earnest.  It  was  originally  agreed  tliat 
2^p  467*  ^^^^  ^^  ^^  P^y  ^^'  ^^  *!J®  purchase  money  in  cash  upon  tie 
3  Eart  9t/  Tuesday  se'nnight  following  the  contract,  and  on  which  day 
AV.Sio^*  the  butterwas  to  be  delivered;  the  40/.  was  not  paid  on  the  day 
469.  5  Eiisc  specified,  but  on  that  day  ITard  purchased  of  Cotcper  44  J  other 
614  J*  ^"*  firkins  of  butter,  making  in  all  104J,  and  Cawper  being  in- 
debted to  Ward  in  the  sum  of  20/.  Ward  in  addition  to  that  snm 
'    r  ^  «^  paid  him  SOL  more  on  account  of  the  butter,  and  having  pro- 

>  M  mised  to  send  him  a  bill  for  100/.  he  afterwards  did  so;  bat  that 

J      '  .  y    bill  when  it  became  due  was  not  paid.  On  the  same  day  that  the 

>f  ^J  '*  '  f      I    latter  contract  was  made  with  Cawper,  Ward  purchased  of  one 
/  ^^U/^  Wihan 34firkins of butter,and both  CWper and  TFi/wmagreed 

to  deliver  thebutterto  oneGolding^  carrier,who8aidonbi8  exa- 
mination that  he  carried  it  on  Edward  Ward's  accountto  be  for- 
warded by  him  to  Stockton  in  its  way  toLondon.  And  at  thesame 
time  TFaref  desired  that  the  butter  might  be  marked  with  the  ini- 
tials C.  W.^  (meaning  Christopher  Wardhis  brother  in  L(md(f»i) 
to  whom  he  usually  sent  his  butter  consigned  for  sale  onhisoirn 
account,  and  which  initials  the  bankrupt  had  constantly  vsd 
for  seven  years  upon  such  consignments.  The  butter  was  ac- 
cordingly delivered  on  the  appointed  day  by  die  vendors,  to 
Golding  the  carrier,  who  was  desired  by  the  bankrupt  to  for- 
ward the  butter  as  usual  to  one  ?ft7^'iwoii,the  whariingerosQ- 
ally  employed  by  the  bankrupt  at  Stockton,  to  be  by  him  ship* 
ped  for  London.  When  the  butter  was  delivered  to  Go/rfwj 
the  carrier,  he  entered  it  in  bis  book  and  way-bill  in  the  nameof 
EdwardWard^nd  carried  it  on  fTar  <f  account ;  and  the  rendora 
told  him  Ward  was  to  pay  the  carriage.  Golding  the  earner 
carried  the  firkins  as  far  as  Bowes,  and  there  delivered  them  to 


in  THE  Thihtt-eighth  Year  op  GEORGE  IIL  411 

Sttvaffe^uoihev  carrier,  who  received  no  other  instructions     1 797. 

From  the  way-bill,  which  only  shews  fromjwhora  they  come,  -"  " 

from  that  he  knew  what  to  do  with  them.    He  proceeded     a^Jt^t^ 

I  them  to  Stockianj^ndthey  weredelivered  byhimtoTFt'/Aan-      ^^^* 

he  wharfinger,who  had  frequently  received  butter  on  IFard'ir 

^unt  for  the  purpose  of  carriage,  and  who  had  general  direc- 

5  from  E.  Ward  to  send  to  C  Ward  in  London.    Wilkinson, 

n  he  received  to  138}  firkins  in  question,  understood  that  he 

lived  them  on  E.  Ward^s  account,  and  immediately  on  their 

^al  wrote  a  letter  to  E.TFardacknowledging  the  receipt  of  the 

:er,  and  also  one  to  C.  Ward  to  acquaint  him  of  the  same  fact 

of  the  name  of  the  ship  by  which  they  were  to  be  forwarded 

iOndon.  Before  the  butter  reached  London,  C  TFarcf  and  J?. 

ird  both  stopped  payment  and  became  bankrupts ;  and  the 

sndant  as  agent  of  Cowper  and  \Vihon  got  possession  of  the 

ter  on  its  arrival  in  the  River,  and  upon  a  demand  made  on 

alf  of  the  plaintiffsrefused  to  deliver  it,  saying  he  was  indem- 

sd  by  Cotoper  and  TFt7«<m,andadmitting  that  he  had  sold  it  for 

price  for  which  the  damages  are  assessed.  In  June  last  Cotr- 

tendered  to  the  plaintiffs  the  bill  for  100/.  which  had  been 

en  by  E.  Ward  to  him,  and  the  money  which  he  had  receive 

but  the  plaintiffs  refused  to  receive  the  same. 

^crrft,  for  the  plaintiffs(a),admitted  that  where  goods  werebar- 

Dedfor,to  be  delivered  at  a  distant  place,the  contract  wasam<» 

atory'till  the  deUvery;according  to  whatwas  wAdhj  Aihhurst  * 

n  Lickbarrow  v.  Mason  (b).  But  here,  he  contended,  that  the 

idor  could  not  stop  the  goods  in  transitu.  1st,  Because  there 

Ba  delivery  to  the  vendee  or  his  agent.  2d,  Because  there  had 

-a  a  part  payment  for  the  g^oods.  3d,  Because  there  was  an 

decedent  debt  from  the  vendor  to  the  bankrupt,  for  which  the 

Qkrnpt  had  a  lien  in  equity  on  the  goods ;  and  which  sum  at 

f  rate  ought  to  have  been  tendered,  as  well  as  the  money  im- 

^diately  advanced  on  the  goods.  1st,  The  delivery  of  the  goods 

Golding  the  carrier,  according  to  the  terms  of  the  contract,  by 

s  direction  ofthe  bankrupt  wasadelivery  to  the  bankrupt  him- 

'^*    It  is  stated  in  the  case  that  Golding  received  them  on  the 

*krupt'iaccouniJn  order  todefeatthe  vendor'sright  ofstopping 

trausita  it  is  not  necessary,  as  was  holden  in  Ellis  v.  Huni(c) 

^  the  goods  shall  come  into  the  actual  possession  of  the  ven- 

(«)  On  a  fonDf  r  day  io  tbia  tf  nib  (*)  ^nie,  2  voL  71 . 

(c)  ^lUe,  3  f  01.464.  , 
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1797.    dee.    That  case  turned  on  the  fact  of  the  provisional  i 

— -  under  the  vendee's  commissiony  having  taken  poeseflBion  of  the 

^a^rtfiS^  ffoods  while  in  the  warehouse  of  the  inn,  where  the  cairierpat 
*-«»•  up  by  fixing  his  mark  upon  them.  Now  here  the  bankni|it'8 
rtiark  was  upon  the  goods  at  the  time  they  were  delivered  to 
Golding  as  his  special  agent.  It  wat  holden  in  the  present 
Terniyupon  a  motion  for  a  new  trial  in  a  case  offmnter  and  ano- 
ther assignees  of  Hunter  and  Co.  v.  M^Taggart  and  C'O.,  tried 
before  Grose  J.  at  Bristol^  that  a  delivery  of  goods  into  a  sKp 
896.J  chartered  by  the  vendee,  who  afterwards  became  a  bankrupt, 

<..   r.r  ..  ^^  ^  delivery  to  him,  so  as  to  defeat  the  vendor's  right  to  stop 
^  in  transitu ;  though  it  might  as  well  have  been  contended  there 
that  tlie  delivery  was  only  for  the  purpose  of  conveyance  to  tbe 
place  of  their  destination.   But  further,  there  wa^  a  delivery  of 
the  goods  by  the  particular  direction  of  the  bankrupt  to  W/fc's- 
son  at  Stockton^  who  (the  case  states)  ftoOBUgnally  empbn/^by 
the  bankrupt^  and  who  was  acting  under  general  instmctioits 
from  him  to  receive  such  goods  and  forward  them  to  his  brother 
in  London.    Therefore  supposing  that  the  possession  of  60/1^ 
ing  in  the  first  instance,  might  be  considered  as  common  to 
both  the  parties,  yet  Wilkinson  to^hom  a  special  delivigry  was 
made  by  the  order  of  the  bankrupt,  cantiot  be  considered  as  a 
common  agent  between  them;  and  that  distinguishes  this  case 
from  others  which  may  be  cited.  2dly,  Here  is  a  part  pay- 
ment, in  which  case  the  right  of  stopping  in  tnlnsitu  cannot  at- 
tach all.  For  it  is  clear  that  the  vendor  can  can  have  non'ghtto 
recJaimsuch  part  of  the  goods  for  which  he  has  actually  recetr- 
ed  the  value;  and  as  the  contract  is  entire,  no  appointineat 
can  be  made,  and  therefore  the  part  paymi^Ut  must  be  biadiasf 
upon  the  whole,  and  cannot  be  applied  to  any  speci6c  parcel. 
Besides  the  vendors  had  seized  the  whole.After  goods  have  been 
sold,  though  the  vendors  are  not  bound  to  accept  less  than  ihefull 
yalue,yet  if  they  agree  to  accept  apart  ofpayment,the  contractcan 
only  be  rescinded  by  mutual  consent:  something  is  required  tobe 
done  by  both  parties  for  that  purpose,  namely,  the  re-delivery  of 
^bo  goods  on  one  side,  and  the  re-paymeht  of  the  m6ney  advanced 
on  the  other.    The  fact  of  a  part  payntent  has  been  considered 
fks  excepting  the  case  out  of  the  general  right  of  stopping  ift 
transitu.  In  Wiseman  v.  Vand^pui  («),  whfeb  was  the  first  esse 
in  Chancery  of  the  kind,  the  rule  was  laid  down  that  the  readors 
plight  stop  in  transitu^  the  vendees  havingpaidno  money  forty 

(a)  2  VcnuiOS. 
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is.  So  in  the  case  of  the  assignees  of  Burghall  v.  Howard 
Lord  Mansfield  said  that  he  had  known  it  several  times 
d  in  Chancery,  that  where  the  consignee  becomes  a  bank- 
\j  and  no  part  of  the  price  has  heenpaidj  the  consignor  may 
e  the  goods  before  they  come  into  the  hands  of  the  con- 
lee,  3dly,  Supposing  the  right  of  stopping  in  transitu  still 
?maiu  in  the  vendor,  yet  the  right  itself  being  founded  on 
itable  principles  must  be  exercised  according  to  the  justice 
he  particular  case,  which  cannot  be  done  without  putting 
vendee  in  the  same  situation  as  he  would  have  been  in,  supp- 
ing he  had  continued  solvent;  in  which  case,  in  the  pre- 
:  instance,  besides  setting  off  the  money  already  paid 
be  goods,  he  would  have  a  right  to  set  off  the  antecedent 
t  due  to  him  from  one  of  the  vendors  to  the  amount  of  20/. 
^hich  sum  a  tender  ought  also  to  have  been  miide  ;  and  for 
ch  he  had  a  lien  in  equity  on  the  goods.  In  Wiseman  v, 
\deput  (h)  the  Court,  in  decreeing  for  the  vendor's  right  to 
)  in  transitu,  also  decreed  that  an  account  should  be  taken 
ly  thing  were  due  from  them  to  the  vendees,  and  if  so,  that 
;  should  first  be  paid  to  them. 

'kambre  contr&.  1st,  Here  was  no  such  delivery  to  the  bank- 
t  as  was  sufficienttodevest  the  vendors  right  to  stopintransitu. 
delivery  to  Golding  in  the  first  instance, and  afterwards  that 
lim  to  Savaget  and  by  Savage  to  Wilkinson,weTe  alldeli  veries 
Ic  to  them  in  the  capacityof  common  carriers,  aad  not  as 
ate  agents  of  the  bankrupCThey  were  respectively  made  for 
purpose  of  forwarding  the  goods,  and  for  no  other  purpose^ 
i  circumstance  of  the  bankrupt's  desiring  Co/dtn^rto  carry  the 
ds  ioWilkinson^m  usual  cannot  vary  the  natureof  the  agency, 
ras  only  in  affirmation  of  the  purpose  for  which  the  vendors 
before  made  the  delivery  toGo/cKii^f.  Supposing  this  con  ver- 
on  even  toamount  to  the  appointment  of  FFt7A:Jiwafiasaspecial 
ricr  named  by  the  vendee,  that  would  not  alter  the  vendor's 
It  to  stop  in  transitu.  In  Ellis  v.  Hunt  (c)  Buller,  J,  expressly 
I  that  that  would  make  no  difference ;  and  Stokes  v.  La  J?i- 
'e  ((f)  there  cited  was  a  case  of  delivery  to  a  particular  carrier. 
J  less  can  the  conceptioaof  the  carrier  that  he  received  goods 
account  of  the  vendee  alter  the  law,  and  convert  him  into  a 
cial  agent  for  that  purpose.    Then  the  mark  on  the  goods 

i)  SiltiDB  at  GuildhaU  after  Hilary  32  Geo.  S.  1  H.  Blae.  3S5 , 6.  m. 
)  «  Fera.  204.  (c)  AnU,  3  toL  469. 

[)  SUtiop  at  QuiUhaU  after  MidL  1784,  cor.  Lord  Mm^ld^  «il«,3  f  ol.  460. 

which 
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1797.    which  is  relied  on  was  not  for  the  purpose  of  taking  pocscnion 
*  of  thenif  as  in  Ellis  v.  Hunt^  but  merely  as  a  direodoo  to  as- 

^IwwT"  certain  to  whom  they  were  to  be  sent.  The  case  of  HiaUer 
i<or.  and  others  assignees  o(  Blanehardwk^LewuY.BtajU{f^\B  mach 
stronger  than  the  present ;  for  there  the  bankrupt  (vendee)  hid 
directed  the  innkeeper  at  the  place  where  the  goods  were  aeot 
tofon^'&rd  them  down  to  the  quay,  in  order  to  their  being  sbip- 
pedy  which  was  accordingly  done,  but  arriving  too  latCt  tbey 
were  sent  back  to  the  inn,  after  which  the  vendee's  servant  weol 
to  the  warehouse  ond  gave  particular  directions  what  should  be 
done  with  the  good^,  till  another  opportunity  of  shipping  them 
offered.  In  that  case  therefore,  actH  of  ownership  were  exer- 
cised by  the  vendee  over  the  goods  after  they  had  arrived  at  the 
place  of  their  destination ;  notwithstanding  which,  as  they  still 
remained  in  the  actual  possession  of  the  innkeeper,  who  was 
the  locnm-tenens  of  the  carrier,  Lord  Mansfield  held  that  chej 
might  be  stopped  in  transitu.  2dly,  It  has  never  been  decided 
that  part  payment  made  any  difference  in  cases  of  this  kind; 
Qor  is  it  reasonable  that  it  should ;  for  then  some  trifling  siun, 
by  way  of  earnest,  would  always  be  paid  to  pifevent  the  legal 
right  of  the  vendor  attaching.  The  foundation  of  that  right  is, 
that  the  vendor  has  a  just  lien  on  bis  goods  for  the  full  valae 
of  them,  until  they  are  actually  delivered  to  thq  vendee.  Tbe 
operation  of  a  partial  payment  is  to  lesson  that  lien  pro  tanto. 
Therefore  till  the  delivery  the  vendor  may,  upon  the  insolvency 
of  the  vendee,  retake  his  goods  upon  their  passage,  upon  repay- 
ment of  the  sum  so  advanced.  In  some  of  the  cases  deter* 
min^d»  the  consignee  had  insured  the  good|i,  in  others  be  bad 
given  his  acceptances,  which  might  be  considered  as  payment 
till  they  becam0  due  and  were  dishonoured.  The  passages  al- 
luded to  were  neither  decisions,  nor  even  direct  opinions  od  tbe 
point,  but  mere  observations  arguendo  than  no  payment  bad 
been  made  on  the  gpods^  Here  the  vendors  have  elected  to  r^ 
take  their  goods,  and  have  tendered  the  money  paid  in  part  for 
them,  and  also  the  bill  which  was  dishonoured.  3dly,  As  to  (be 
tender  of  the  prior  debt  due,  no  question  was  made  on  that 
bead  before :  but  09  no  principle  of  law  can  that  be  necessair: 
fpr  it  made  no  part  of  the  contract  for  these  goods,  and  tbe 
vendee  cannot  acquire  any  general  lien  on  goods,  before  be  bai 
actually  received  them. 

U)  Sittings  after  Trinitjf  1789  ^t  GuiUhaU,  cor.  Lord  MohmJUU,  cited  ia  C<& 
f.//iair,«flfaf3vo|*466. 

fork 
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^arkm  reply ,obseryed  ifaattbis was  distin^ishable  from  the     1797. 
mon  case  of  a  delivery  to  a  carrier,  because  here  it  was  part    -     - 
le  original  agreement  that  the  goods  should  be  delivered  to     ^"^j^i  * 
ding.    The  acts  of  the  bankrupt  afterwards  shewed  that  he      '^^  ^' 
udered  Golding  as  his  special  agent:  for  he  gave  particular 
ctions  to  him  in  what  manner  the  goods  should  be  forward- 
which  Golding  obeyed,  considering  himself  as  the  bank- 
t's  special  servant.    With  respect  to  Hunter  v.  Beal^  it  dif- 
d  in  this,  that  there  the  goods  were  sent  to  a  person  in  Z^oii- 
of  the  vendor's  own  choosing ;  and  thongh  the  bankrupt 
rwards  gave  directions,  to  that  person  where  to  send  the 
ds,  yet  they  were  never  out  oT  his  po^ession  till  they  were 
ken  by  the  vendor.   Whereas  here  they  got  into  the  bands 
person  who  was  not  only  the  general,  but  in  this  case  the 
Dinted,  agent  of  the  vendee, 
ifter  this  case  was  argued, 

K)rd  KENYON,Ch.  J.said  that  on  the  general  question  respect- 
the  right  of  the  vendors  to  stop  these  goods  in  transitu,  no 
bt  could  be  entertained,for  that  this  case  could  not  be  distin- 
shed  from  those  cited  in  which  that  doctrine  had  been  esta- 
hed  and  recognized.  And  that  the  case  o( Hunter  v.BealwaM 
ch  stronger  than  the  present.  But,  on  the  other  point  re« 
cting  payment,  his  Lordship  said  he  did  not  think  that  this 
k  the  case  out  of  the  general  rule,  and  that  he  should  be  sorry 
et  in  such  an  exception  because  it  would  destroy  the  rule  it- 
f;  since  every  payment  however  small,  even  the  payment  of 
irthing  by  way  of  earnest,  would,  if  such  an  exception  were 
reduced,  prevent  the  operation  of  the  general  rule  of  stop- 
ig  in  transitu.  And  he  added  that  the  right  of  the  vendor  «  o  Ap  « 
stop  goods  in  transitu  in  case  of  the  insolvency  of  the  vendee 
8  a  kind  of  equitable  lien  adopted  by  the  law  for  the  pur- 
ses of  substantial  justice,  and  that  it  did  not  proceed,  as  the 
lintiff's  counsel  supposed, on  the  ground  of  rescinding  the 
ntract. 

The  other  judges  however  expressing  a  wish  to  have  an  op- 
rtunity  of  examining  the  cases  cited,  in  order  to  see  whether 
e  circumstances  of  part  payment  by  the  vendee  took  this  case 
It  of  the  general  rule,  and  being  desirous  that  there  should  be 
I  uniformity  of  decisions  on  this  subject,  a  second  argument 
^s  ordered  on  this  second  point;  the  Court  being  unanimous 

I  the  first.    But  on  t)iis  day 

lord 
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1797.  Lord  KERTOiVt  Ch.  J.  d^Hrered  the  opinion  of  tke  Cdort  in 
faroor  of  the  defandant,  in  snbstancet  as  follows : — ^We  biTe 
looked  into  the  case  cited  on  the  second  point  respecting  die 

^v*  part  payment  of  the  goods  by  the  vendee ;  and  as  this  is  a  case 
of  great  consequence  to  the  commercial  world,  and  as  it  is  of 
yast  importance  that  questions  that  have  been  long  se(ded» 
should  not  be  set  afloat  again  on  account  of  some  trivial  circuBH 
stance  that  formed  no  ingredient  in  some  of  the  dedsions  in 
which  the  general  doctrine  was  established^  and  as  we  bare  do 
doubt  ourselves  on  this  suljecty  we  think  that  the  case  sboald 
not  be  argued  again.  When  the  distinction  was  first  taken  at 
the  bar,  I  thpnght  it  not  well  founded ;  and  on  looidi^  into  the 
cases  that  were  referred  to  in  support  of  it,  we  are  clearly  of  opi- 
nion that  the  circumstance  of  the  vendee  having  partly  paid 
for  the  goods,  does  not  defeat  the  vendor^i  right  to  stop  them  ia 
transitu,  the  vendee  having  become  a  bankrupt;  and  diatthe 
vendor  has  a  right  to  retake  them  unless  the  whole  price  has 
been  paid.  And  indeed  the  Lords  CommissionerB  seem  to 
have  been  of  the  same'  opinion  in  the  case  of  fFtseniaa  v.  Van- 
deput ;  for  ^  they  decreed  an  account  that  if  any  thin;  were 
dne  from  the  Italians  (the  consignors)  to  the  Btnmeh  (the  con- 
signees) that  should  be  paid  to  the  plaintiffs,  but  they  sboold 
not  have  the  value  of  the  silks  by  virtue  of  the  consigDoient.' 
Therefore  we  would  not  have  it  supposed  that  there  is  anj 
doubt  on  this  question.  The  consequence  is  that  the  posCea 
must  be  delivered  to  the  defendant. 

Postea  to  the  defendant  (4 
(a)  He  igroefais  to  repay  the  meiiey  paid  by  the  bsoknipc* 


^SIa.  Blackmore  against  Flemyng. 


f^t^enu  inquiry  of  damages, 
the  plaintiff  Wood^  ou  a  former  day  in  this  term,  moved  on  the  part  <» 
•utVwrit  tl*®  defendant,  to  stay  the  proceedings  on  the  writ  of  inquiry* 
r I  E^°4^8  contending  that  such  a  proceeding  was  irregular  and  apprtf* 
1M.&S.I09  sive  on  the  defendant. 

i«*T*°*  '^^^  Ccwir/ then  expressed  a  strong  opinion  against  thewoOon; 

saying  that  there  appeared  to  be  no  iffegularity  or  oppression  i^ 

tbc 
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laintiflTs  proceedings.  That  the  plaintiff  was  damnified  by    1797. 

m  of  the  debt  haFin;;  been  witiiheM  from  him  so  many ' 

3,  and  that  he  had  a  right  to  damages  for  that  detention,      m'ork" 

if  no  damages  at  all  were  given,  the  plaintiff  would  not  be  ^•^^ 

led  to  his  costs  under  the  statnte  of  Gloucester.    However 

gave  the  defendant  leave  to  renew  this  application,  if  any 

Drity  could  be  found  to  warmnt  it. 

bo(f  accordingly  now  renewed  his  motion,  and  mentioned 

ase  of  Roo  v.  Jlpsley  (a),  where  after  judgment  by  defauIC 

)  action  of  debt  on  a  judgment,  the  Court  at  first  thought 

the  plaintiff  was  not  entitled  to  interest  in  the  shape  of  da- 

ss,  though  afterwards  it  was  referred  to  the  secondary  to 

he  damages, 

iWRENCE,  J,  referred  to  the  case  of  Holdipp  v.  Otway  (&), 

re  after  judgment  by  default  in  an  action  of  debt  on  bond, 

IS  referred  to  the  prothonotary  to  tax  interest  by  way  of 

ages,  and  this  was  holden  to  be  no  objection  on  error,  the 

rt  saying  that  it  wdb  with  the  plaintiff's  consent;  but  if  the 

ntiff  would  not  consent,  then  be  should  have  a  writ  of  in- 

y  of  damages  (c) ;  but  this  was  in  the  election  of  the  plain- 

md  not  of  the  defendant.    And  be  added  that  by  the  plain- 

(  having  sued  out  a  writ  of  inquiry  in  this  case,  be  had 

le  his  election.    So 

^er  CWrtcufi,  The  rule  was  refused  (d). 


9  ^id.  44f.  {h)  2  Sowuf.  107. 

On  this  day  the  writ  of  lD4|oiry  Was  executed  lo  this  case,  and  the  jnry  gava 
est  hy  w4y  of  dmxtmfseu 

)  This  came  bad  before  giTen  rise  to  several  other  motions.  The  declaration 
JeliTered  in  Easter  term  last  i  the  deffodant  pleaded  oal  tiel  record,  and  a 
of  catisfaction ;  upoa  the  day  givao  \o  prodace  the  record  it  appeared  that  ia 
DriDercaose  the  defendant  was  sued  as  the  Right  Honourable  Uamilion  FUm- 
Barl  of  Wigtamn^  harins  priTilege  of  peerage ;  in  this  action  he  was  called 
billon  Fkmjfng^  Esq.  commonly  called  Earl  of  Wigtornn^  without  noticing  that 
int  iirtion  was  against  him  as  a  peer ;  the  Court  held  this  to  be  a  faihire  of  re- 
:  and  In  Emder  tern  gave  leave  to  the  plaiatiflTto  anead  bis  declaratioo  oo 
nentofcmtf,  and  the  defendant  to  be  at  liberty  to  plead  de  novo.  The  de* 
ation  wai  accordingly  amended  and  the  costs  paid  la  the  vacation*  and  thede- 
iitioo  ivaii  delivered  intitled  of  hosier  term,  with  notice  to  plead  iu  the  6nt  fonr 
i  of  7VtJii/y  term  ;  within  that  time  the  defendant  pleaded  bis  peerage  in  abate* 
<«  hot  the  plea  was  iatitled  of  TrUUif  Urm  %  the  plaintiff  treated  the  plea  as  a 
ity,  and  ligiied  judgment.— A  rale  was  then  obtained  calling  on  the  plaintiff 
lietr  cause  why  the  judgment  should  not  be  set  aside,  whi-;b  rule  was,  after 
Kikewn,  discharged  by  the  Courts  who  said  that  the  defendant  could  not 
ui  io  abatement  in  the  next  term  without  a  special  Imparlance.  See  Doughty 
iutetlm,mUf  4  vol.5«0.|  and  Buddie  w,  WiUwy  wntB^  6  vol.  869.  Bnkinc^ 
S  imkI  BamWi  >*>  support  of  the  rule ;  Cwui  and  Jbbot  i^aiost  it. 
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Cathur  against  Sir  E.  Knatchbull,  Bart  and 
No9.?biL  Others. 

Tbe  Cmirt  m\^  ^^  objection  taken  by  tbe  defepdant^s  counsel,  it  iru 
Slit'^Jat.  admitted  by  tbe  otber  side,  and  ruled  by 

tacbment  7%e  CouTt^  that  an  attachment  could  not  be  granted  against 
■«nb!^Af  ^^^  defendant,  who  was  a  member  of  the  Hou9e  of  Commoos 
S^rlio"*"*  ^^^'  ^"^^  non-payment  of  a  sum  of  money  under  an  award.  Tie 
pmymeot  of  rule  for  an  attachmentagainst  him  was  accordingly  discharged. 
^IJgfo       ^^^9^y  in  support  of  the  rule.     Garrow  against  it. 

as  award.         (a)  y  id.  fVaUcer  ▼.  Tbe  Earl  of  Qronemtr,  mU^  17 1.  where  the  Coeit  said  tkit 
sech  aa  attachmeot  could  oot  be  {raoted  a^i«t  a  peer. 


nm!f^tiu  Harper  against  Carr. 

TotoHtiea  FVlHIS  was  au  action  of  trespass  against  tbe  defendant,  for 
(aa*officer)  taking  an  anchor  as  a  distress  for  non-payment  of  the 

to  double  poor-rate,  in  which  the  plaintiff  was  nonsuited  because  the  ma- 
tbetcaiutT  gjstnites  who  granted  the  warrant  of  distress  to  the  defendaat. 
7  Jflci.c6.  ng  QQ^  of  the  churchwardens  were  not  made  defendants.  [luL 

there  niut  ^^^  _  •- 

Waceittfi.  M^.270.J 

^i^°wh!r  tAmbe  on  a  former  day,mared  on  the  part  of  the  defendant 
tried  tbe  for  a  ruIc  to  show  cause  why  a  suggestion  should  notbeeotered 
(wbkbiDay  on  the  record  that  the  defendant  was  a  churchwarden,  and  that 
•uiM^t^  the  action  was  brought  against  him  for  what  he  had  done  in 
tbe  trial  or  the  execution  of  that  office,  in  order  to  entitle  him  to  doable 
tblt'ite  d'li  <^^*  ^^^  he  mentioned  the  case  of  BenMBt  y.  Hart^  1  Omtt^ 
^eodaotwas  BotU  289.  where,  after  a  verdict  for  the  defendant  in  an  adioB 
icer^and  "  brought  against  him  for  an  act  done  by  him  as  overseer  of  tbe 
ti?o  i?L**^  P^^''  ^^^^^  thestat  43  Eltz.  c.  2.  Deniscn,  J.  said  that  a  sxigffSr 
%TOQghi  a-  tion  should  be  entered  on  the  postea  that  the  defendant  waaaa 
for  tome!'    overseer  of  the  poor,  and  that  the  action  was  brought  against 

Ae  execa*      Xatc,in  shewingcause  against  thatrule,relied  on  an  anoDymov 

offlcet^*****  casein2  F«ilr.46,theca8eof  GriiM%v.  HoUoway,  DougLXf!, 

and  on  the  wordsof  the  stat.  7  Jac.  1.  c.  5.  (a),  to  shew  diat  tbii 

(a)  The  fintiectioD  of  Chat  statute  f  which  if  exteodcd  by  ttat.  St  Jec  l.(.l>* 
to  charchwardeos  and  overseers)  enacts,  that  If  a  verdict  shall  pa«  witk(brd»» 
fendant,  or  tbe  jplalntitT  become  nonsoit,  or  saffer  any  discoDtiouaiice,  '*  is  c^ 
BDcb  case  the  justice  or  jastires,  or  sach  other  judge  ^e/oreMAomf  Ac  «tMii«^^^ 
than  be  tritd^  shall,  by  force  of  that  act«allow  to  the  dcfcodaat  or  dcfeadaott  Ms  or 
their  double  cosU/*  &c« 

wu 
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s  notthe  propermode  of  obtainingthe  relief  prayed  for  by  the     1797* 
rendantyand  that  he  could  not  be  entitled  to  double  costs  with-  ^ 

t  a  certificate  from  the  Judge  who  tried  the  cause*  He  also  J^l^^ 
served  that  the  words  of  the  stat.  7  Joe.  I.  c.  5^  are  different  Caeb. 
»Hi  those  of  the  stat.  43  EL  c.  2.  on  which  the  case  ofBenneir. 
trt  depended;for  by  the  express  words  of  theBtaUof  Elizabeth 
'.jury  who  assess  the  treble  damages  are  also  to  assess  the  cost. 
7%^o«r^  were  of  that  opinion;  recommending  an  application 
the  judge  for  acertificate ;  adding  that  they  thought  the  judge 
s  bound  to  grant  it  (a),  and  that  it  was  not  necessary  that  it 
>uld  be  granted  at  the  trial,  as  was  holden  in  iSWniiii^^oii  v. 
rvis  (6)  on  the  construction  of  the  stat.  8  ^  9  FF.  3,  c.  11.  «• 
respecting  a  certificate  that  a  trespass  iras  wilful. 

(a)  The  leaned  judge  hat  lioce  certified.  (b)  AnU^  6  ? oU  18. 


Alexander  against  Biss.  Mondag. 

pUDGMENT  in  this  action,  which  was  debt  for  goods  sold  j^j,^^^. 
'  and  delivered,  and  on  an  account  stated,  was  signed  in  TVt-  cesary  to 
fy  term  last;  on  the  10th  of  J«/y  awrit  of  error  was  allowed  ^^l^^^ 
d  served ;  on  the  17th  of  July  the  defendant  was  taken  in  exe-  jadfmeiii 
tion  for  38/.  the  amount  of  the  damages,  on  which  he  paid  ^odssoid 
It  sum  to  obtain  his  discharge,  and  afterwards  obtained  a  rule  J^*^ 
lling  on  the  plaintiff  to  shew  cause  why  the  writ  of  capias  ad  on  an  ac« 
tisfaciendom  and  the  subsequent  proceedings,  should  not  be  ,t^"ed. 
t  aside  for  irregularity,  and  why  the  sum  of  38/.  paid  into  the  K/*!'* 
iuds  of  the  sheriff  of  Middlesex  should  not  be  returned  to  the 
fendant.    The  question  was,  whether,  under  the  stat.  3  Jae. 
c.  8.  ff.  1,  (a),  it  was  necessary  for  the  defendant  to  put  in 
lil  in  error. 

Marry ai^ou  a  former  day  in  this  term,  in  shewing  cause  against 
i8rule,contended  that  bail  in  error  should  have  been  put  in,aud 
rthe  want  of  it  the  proceedings  on  the  part  of  the  plaintiff  by  su- 
gout  a  writ  of  executionaftertheallowance  of  ihewritof  error 
ere  regular.    That  the  words  of  the  statute  were  general, 

(a)  That  ftaf ate  enacts  that  no  execution  shall  be  s^yed  or  delayed  by  any  writ 
error  for  reversing  any  judf^ment  **  io  any  action  or  bill  of  debt  upon  any  tinglo 
»Dd  for  debt,  or  upon  any  obi  leaf  ion  with  condition  for  the  paymmt  of  money 
ity,  or  opooany  action  or  bill  of  debt  for  leot,  or  v^aii  onjf  cralracf /'  onlcM  the 
alA^iff  In  error  put  Iq  bail,  ftc. 

«  debt 
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1797.    *^  i'^ht  upon  imjf  contract ;''  and  that  this  was  an  adioa  on  a 
■  contract ;  for  id  Emery  v.  Fell  (a),  wbere  to  debt  for  goodsfloid 

Amxaw.  imj  delivered,  the  defendant  i^cially  demurred  bec&use  no 
contract  was  alleged^  the  Court  ovenritled  the  objectioD,  iay- 
ing  that  the  words  *^  sold  and  delivered''  im|>iied  a  eoatnct. 

Laweif  id  safiport  of  the  rule,  insisted  that  the  stat  ZJae*  I. 
.  did  not  extend  to  such  a  case  as  the  present,  where  tliere  «ns 
no  precise  snm  due  from  the  defendant  before  the  action  was 
brought ;  and  that  the  word  ^  contract*'  in  the  act,  meant  an 
express  contract,  not  such  an  one  as  is  implied  by  law.  B«t 
that  even  if  this  catse  would  have  been  within  the  statute  bad 
there  been  only  the  count  for  goods  sold  and  delivered,  die  ad- 
dition  of  the  other  count  took  it  out  of  the  act.  For  in  GirR^ 
V.  Baker f  Yelv.  227.,  reported  in  2  Bulsir.  53.  by  the  name  of 
Gitting  v.  Baker ^  it  was  ruled  that  in  an  action  of  debt  on  an 
insimul  computasset,  it  was  not  necessary  to  give  bail  in  error; 
and  the  same  point  was  decided  in  Garret  v.  Dandy  (i)inao 
action  of  debt  on  a  bottomree  bond  (c)  to  pay  a  sum  of  money 
and  also  to  perform  certain  covenants  contained  in  a  writing 
of  thesame  date« 

ne  Court  took  time  to  consider  of  this  point ;  and  now 

Lord  KfiMYOir,  Ch.  J.  said,  we  have  looked  into  the  cases 
referred  to,  which  are  decisive  of  the  present  question ;  and  oo 
the  authority  of  those  cases  we  are  of  opinion  that  thiscaae  i^ 
not  within  the  stat  3  Jee.  L»and  that  there  was  no  occasion  to 
give  in  bail  in  error.  The  consequence  of  which  is  that  tiie 
proceedings  after  the  allowance  of  the  writ  of  error  are  irrega- 
lar,  and  the  rule^must  be  made  absolute. 

Lawwsnce,  J*  added,  that  there  was  another  case  in  Strwije 
..  (d)  to  the  same  effect. 

Per  Qmamt  Rule  abaolate  (e). 

(a)  Jnte^2iro\,98.  (b)  1  Show,  14b 

(c)  But  on  error  io  an  acUoD  oo  a  boUomrec  bond  tojM^flMMy  m^,  tkoe  aaA 
be  bail.    Pitt  ▼.  Coney^  I  Sir.  416. 

(if)  Vid.  Thrale  ▼.  raughan^9  8tr,  1190.,  and  I  WtU.  19.  wbeir  it  wai  koUM 
tbat  no  bail  was  oecesiary  in  error  oo  a  bond  couditioned  to  pay  fin'  whatevtr  Iwcr 
the  plaintiff  furoifihed  for  tiie  cellar  of  a  (bird  person. 

(9)  See  Chaveiw.  Jlfrajf^i  eafrr.746.,  wbore  it  was  decided  tbat  a  bMi|iws 
by  a  third  person  for  pay  meat,  of  a  sum  certain  by  imt^bsent^  was  a  cate  sitUs 
theslaue  JacU 
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:nn£T  and  Avon  Canal  Company  against  Jones;  n^Sm. 

"  AWES  moved  on  a  former  dayto  dwchai^  their  recogriii.  it  iioo  ob. 
^  zance  of  bail^a  aeeoaiit  of  two  objections  appearing  on  ^H^aaMavii 
face  of  the  affidavit  on  which  the  defendant  had  been  hoi-  Jl^'J'JjJI^*^ 
I  to  bail ;  1st,  Because  the  affidavit  was  not  entitled  ^  in  the  is  not  «■- 
ig's  Bench  f  2dly,  Because  it  only  appeared  to  have  been  ^^^^^ 
en  before  «  TkemmM  Merrinum  a  commissioiier,''  fcc^  with-  ^^^ 
saying  by  what  Court  he  was  commissioned  to  take  affidavits.  Man  ta^ 
^raed  now  shewed  cause  against  that  rule.    If  the  affidavit  ^[|i[]^^ 
merely  inlbmialy  the  defendant  is  now  precluded  from  ob-  fore  **  m 
ting  to  it,  he  having  taken  the  declaration  out  of  the  office.  ^'  ^  ^^'^ 


t  on  examination  it  will  not  be  found  that  tiisre  is  any  infor-  ^*!''^^^ 

Iky  in  the  affidavit    No  reason  can  be  griven  for  requiring  tteCoart«r 

t  die  words  ^  in  the  King's  Bench"  should  be  prefixed  by  ^^'^ 

^  of  title  to  such  an  affidavit,  for  it  is  not  sworn  in  court,  acanmiip 

I  no  action  is  depending  in  coort  when  the  affidavit  is  made,  tbat  Cmii. 

ongh  in  Ae  books  of  practice  this  part  of  the  tide  is  inserted  £^g^'|^^^* 

some  precedents,  it  is  omitted  in  others.    1  hMr.  Cleric.  isEaaiflS. 

221 ;  LiU.  Entr.  612. ;  1  Richard's  Praei.  120.    It  dees  l^;^^  ^ 

:  form  any  part  of  die  affidavit  itself :  and  the  stat.  12  Geb. 

)iily  requires  a  pontive  affidavit  of  the  debt    Nor  is  there 

r  weight  in  the  other  objection  relative  to  the  jurat,  the  per- 

\  before  whom  the  affidavit  was  taken  (a)  being  conmiissionlbd 

this  Court  to  take  affidavits ;  though  it  would  have  been  ob- 

tionable  if  in  point  of  iact  he  had  had  no  commission  from 

s  Court*  This  affidavit  in  its  present  form  is  sufficient  for  the 

rpose  of  holding  tbedefendant  to  bail.  It  contains  a  positive 

thof  thedebt ;  and  if  it  be  not  true,  the  party  making  it  may  be 

licted  for  perjury,  for  it  may  be  alleged  thajt  he  cai^e  before 

Jferrtffian  who  was  then  commissioned  to  take  affidavits  in 

s  court,  and  that  he  then  and  there  deposed  so  and  so  in  the 

idavit,  with  an  intent  to  commence  and  prosecute  an  action 

ainst  the  defendant  for  the  said  cause  of  action,  and  that  the 

id  affidavit  was  afterwards  used  for  that  purpose. 

The  C(mrt  were  at  first  inclined  to  discharge  the  rule  on  the 

rmer  ground  only;  but  afterwards  they  said  they  were  satisfied 

(«)  Tbif  WM  ferified  bj  so  affidi^vit  produced  on  ibewioi;  came. 

that 
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1797.     tbat  tbe  objections  to  the  affidavit  were  unfoanded,  astheaffi* 
"  davit  was  positive  with  regard  to  the  debt,  and  as  an  indictiuent 

C^iacom-  ^^^  P^d^ry  UMght  be  framed  oa  it  if  the  contents  were  not  tT«. 
pany  Rule  discbarged. 


JOHBI. 


7\ataa!f,  The  Ki  ng  against  The  Sheriff  of  Surhy. 

JVww«8<A.  * 

A  Latitat  was  sued  out  on  the  29th  of  November^  1796,  di- 
l^i^  -^*-  rected  to  the  late  sheriff  of  iSbrry,  against  Heardinp,^ 
tuned  cepi  the  suit  o(  Andrew,  indorsed  for  bail  for  63/.  5«.,  returnable  tbe 
SiuSte  *  23d  of  January,  1797,  on  which  a  warrant  was  granted,  tbe  de- 
writ  in  Jsr*-  fendant  was  arrested,  and  a  bail-bond  given*  On  die  24th  of 
.  last  apon  January  last  the  late  sheriff  was  served  with  a  rule  toretoro  tbe 
piaiDtiff^  writ,  and  on  the  80th  of  January  he  returned  cept  corpos. 
proceeded  After  that  time  no  proceediues  were  had  until  this  term,  wben 
till  tbb  tbe  late  sheriff  was  ruled  to  bring  in  the  body,  for  not  returo- 
CoorV'^  ing  which  an  attachment  was  issued  against  him. 
thonsht  U  Garrow,  on  a  former  day  in  this  term,  moved  to  set  aside  this 
iSieUu^*  attachment,  contending  that  as  no  proceedings  were  bad  from 
the  theriff  the  30th  o(  January  last  until  this  term,  and  no  notice  given  to 
called  apon  the  sheriff  in  the  mean  time,  the  sheriff  ought  not  now  to  he 
i^Sad  '"  ^^^^^  upon,  when  both  the  bail  were  insolvent  and  the  defend- 
after  mch  ant  abscondedy  (as  appeared  by  an  affidavit.) 
they^iet™*  Mhoit  now  shewed  cause  i^inst  this  rule^  aif^ing  tbat  Ac 
aside  an  at-  plaintiff  miffht  now  have  proceeded  against  the  defendant  him- 
which  had  self,  and  that  there  was  no  statute,  rule  of  court,  or  aotbonij, 
l^fmthim  ^®  prevent  the  plaintiff  suing  the  sheriff  within  the  same  time. 

for  not         But 

[SB.  i^p.       The  Court  said,  that,  though  there  was  no  decided  case  on 
JeV  ^f"*  *'*  subject,  it  was  highly  unreasonable  that  tbe  sheriff sk^W 
Taiiiit.Ui]  be  called  upon  at  this  distance  of  time,  when  the  bail  and  the 
defendant  were  become  insolvent    And  they  made  the 

Rule  absolute* 
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fiTHiNGTON  and  Others  against  Barlow  Admi-  J^'^'^s^- 
nistratnx. 

rTVCrZ^y  having  moTed  for  an  attachment  against  the  ifanarbi- 

defendant  for  not  paying  the  sum  of  2664/.  13«.  8rf.  Y^'''^ 
ding  to  an  award,  in  which  the  arbitrator  had  ascertained  ^erenre  be* 
mount  of  the  plaintiff's  demand,  as  abovey  and  directed  alTji.  ad- 
efendant  to  pay  it,  miniiirji- 

tghes  shewed  cause  against  the  rule,  on  this  ground,  that  thats.  ^baii 
Iministratrix  had  no  assets,  and  that  the  submission  to  an  ^iofu^^^ 
1  by  an  administrator,  was  not  an  admission  of  assets,  as  ^^®  Jimnimt 
laid  in  Pearson  v.  Henry ^  anie^  5  vol.  6.  Dand*  si 

rd  Kenyon,  Ch.  J.    The  decision  in  Pearson  v.  Henry  J^^^J^^f* 
be  taken  with  reference  to  the  facts  of  that  case.    There  objcrt  that 
•bitrator  only  ascertained  the  amount  of  the  demand,  with-  a«c2/bm 
rdering  the  administrator  to  pay  it :  but  here  the  arbi-  ™^][  ^  ^^* 
'  has  awarded  that  the  defendant,  the  administratrix,  shall  ooa-p«^* 
be  plaintiff's  demand.    The  submission  to  arbitration  by 
Iministratrix,  was  a  reference  not  only  of  the  cause  of 
1,  but  also  of  the  other  question  whether  or  not  the  admi- 
itrix  bad  assets.    And  as  the  arbitrator  has  awarded  the 
idant  to  pay  the  amount  of  the  plaintifi^'s  demand,  it  is 
alent  to  determining  as  between  these  parties  that  the  ad- 
tratrix  bad  assets  to  pay  this  debt   The  defendant  there- 
IS  concluded  by  this  award,  though  it  will  not  operate  a« 
Iminsion  of  assets  in  any  other  action  to  be  brought  by  any 
'  creditor. 

Bule  absolute. 


QU  Vlft  «  g 
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REGULA  GENERALISE 
JIt7.37Geo.3. 

IT  IS  ORDEREB  That  insolTent  debtors  petitioniiig  under  th 
Lords'  Act,  32  Geo.  2.  and  subsequent  acts  for  their  fartba 
relief  shall  be  brought  into  court  during  term  time  upon  JMm> 
dojfs  and  JTrnndaySf  and  upon  no  other  days* 

SEGULA  GEMERAUS. 
3Vtii.87G^eo.8. 

IT  IS  onnERBn  That  from  and  after  the  last  day  of  this  tern 
affidavits  of  any  cause  of  action  before  process  sued  out  u 
hold  defendants  to  bail  be  not  entitled  in  any  cause,  nor  read  ii 
filed  (a). 

(ft)  rM.MCf,5SK 

REGULA  GENERAUS. 
Mieh.38Gea.S. 

IT  IS  ORDBBED  That  from  and  after  die  last  day  of  diism 
all  special  cases  to  be  set  down  by  the  clerk  of  die  pepen 
to  be  atgued,  shall  be  entered  wi&in  the  four  fint  isp  <^^ 
term  next  after  the  trial  at  which  such  special  cases  diall  kai| 
been  reserved  t  ahb  FtrnTHER,  that  such  spe^d  cum  *i4 
ncTer  be  set  down  for  argument  on  any  of  thelbor  bit  dM 
of  the  term.  I 
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In  the  Thirty-eighth  Year  of  the  Reign  of  Georoe  IIL 


Greatqead  against  Bromlxt.  nuns^ 

4  RULE  had  been  obtained  in  the  last  Term,  calling  on  the  ^|^^ 
*^^*  plaintiff  to  shew  cause  why  a  bond  and  warrant  of  attor-  upon  a 
^^y  for  secnring  an  annuity,  should  not  be  set  aside,  on  the  AppiTTaUaa 
ground  that  certain  requisites  of  the  17  Geo.  9.  c.  26.  had  not  JJJJJJ^J"' 
been  complied  with.  This  matter  stood  in  the  peremptory  paper  fornoo. 
for  this  day :  but  when  it  was  called  on,  w*i7lto  "* 

Garrow  and  Gibb$  made  a  preliminary  objection  to  the  dis-  reqnWteiof 
cossion  of  the  merits,  because  they  had  been  investigated  a  few  s.  c  se.  t^ 
years  ago  upon  a  similar  rule  between  these  parties,  upon  the  IJjJ^h^JI?^^ 
*Aine  state  of  facts  then  existing,  when  the  Court  having  beard  upon  db- 
^▼^ry  objection  which  was  then  urged,  discharged  the  rule  with  tbrmeriu, 
costs.   And  the  former  proceedings  on  the  files  of  the  court  tii«  Court 
^ere  referred  to  in  support  of  the  objection.  tertain  aHH 

EnkinetLnd  Phwden,  in  support  of  the  rule,  admitted  that  Sllfo'SbSi?" 
*Qch  an  iippHcation  was  made ;  but  stated  that  they  had  objee-  twee^  the 
tions  to  offer  now,  which  were  not  then  entered  into,  and  which  u«l  on^ 
Were  fatal  to  the  annuity  under  the  act  of  parliament    But       JJ^^^^'** 
21"^}  S^VBded  opon  s  new  objection  to  the  aaqoUj,  wU^  ^U  sst  before  urged  or  cootider' 

^  i?«wiw/$^atftd(i«rnr8Ewt5so.i 

Og2  Lord 


Baomlet. 
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1798.         Lord  Kenyon,  Cb.  J.  said,  the  act  of  parliament  gives  a  sara^ 

■  mary  jurisdiction  to  the  Court,  which  is  to  be  exercised  according 

BEAD*    ^^  sound  legral  discretion ;  and  we  cannot  govern  our  discretio^ 

ogainH     better  than  by  analogy  to  the  proceedings  at  common  \vg^ 

Now  if  an  action  be  brought,  and  the  merits  of  the  qaestion  dt^ 

"J     cussed  between  the  parties,  and  a  final  judgment  obtained  bj 

either,  the  parties  are  concluded,  and  cannot  canvass  the  sanj 

*  question  agrain  in  another  .actipn,  although  perhaps  some  obj 

"^  ^  jection  or  argument  might  have  been  urged  upon  the  first  trial 

which  would  have  led  to  a  different  judgment.     So  here,  as  i 

x-tv^MfU^j  <'>v'v7iy>4^ppears  that  all  the  facts  now  brought  forward  in  the  affida?iti 

J'/^^/i^f^  in  support  of  the  rule,  existed  at  the  time  of  the  former  nil« 

and  every  objection  which  can  now  be  urged  might  then  bsf] 

been  brought  forward,  the  matter  must  now  be  taken  to  ha^ 

passed  in  rem  judicatum^and  the  former  decision  is  condusiv^ 

between  the  parties. 

Per  Curiam^  Rule  discharge^ 

^^!^L  Ex  parte  John  Hill,  one,  S^c. 

AN  application  was  made  to  strike  John  Hill  off  the  Roll  i 
«vr^.s.  attornies  of  this  Court,  on  the  ground  of  his  not  bavin 

qoirinlrTaa  ^^''^^^  ^**®  regular  time  of  five  years  as  an  articled  clerk  ^t« 
aprevioDs   an  attorney,  previous  to  his  admission  in  JSilary  ienn^  1796. 
tioD  to^*        Upon  shewing  causethe  facts  appeared  to  be  these :  Prenou 
being  ad-     jq  the  year  1791,  he  served  as  a  writer  to  Thomcu  Webb,zn  a 

niUedasEO  ... 

attorney)  tomey,  living  at  Birmingham^  to  whomhe  applied  to  be  article 
party^haii  ^^^  ^^  refused.  Upon  which,  in  January  1791,  he  article^ 
con/fnue  in  himself  to  Hughes  an  attorney,  who  then  lived  seven  miles  firoo 
ofthcattor^  that  town ;  but  as  Hughes  was  about  removing  thither»and  ^ 
"Y  *^  h  ™*^®^  of  his  business  lay  there,  it  was  considered  more  conreni 
articled  for  ent  for  Hill  to  remain  where  he  was,  till  Hughes  settled  at  ffrj 
it^Dot  com-  fningham ;  which  Hill  accordingly  did,  and  continued  to  writ^ 
plied  with  for  Webb  for  ten  months  after  he  was  so  articled  to  Hughei 
lervingpart  But  during  that  time  he  did  attorney's  business  for  Hughes  b(M 
of  the  time  jjj^g  ^^  ij^^  j^  Birmingham^  whither  Hughes  frequently  weo(| 


Kith  I 

tbcr  attor-  and  in  particular  Hill  sued  out  process  for  him  on  several  oa 

bi!fmabter's  c^^^°^  Out  of  the  county  court.     And  at  the  end  of  the  teii 
coueat,  ^  months,  when  Hughes  removed   to  Birmingham^  JSi fl  wed 

the  rest  of  ,.11.,,..  1  ^ 

the  time     ^nd  resided  with  him  altogether. 
muier^         £r«A:tne  and  Park  shewed  cause  against  the  rule, 
Clarke  in  support  of  it  wa§  stopped  by  the  Court. 
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Lord  Kentoh,  Ch.  J.    The  question  before  us  is  whether,    1798. 
on  the  facts  disclosed  to  the  Court,  i7i//has  complied  with  the  - 

requisites  of  the.  act  of  the  2  Geo*  2.  c.  23,  which  prohibits  any  jo^uHiht. 
person  to  be  admitted  an  attorney,  unless  he  shall  have  been^      ^^^  ^^ 
bound  by  contract  in  writing  to  serve  as  a  clerk  to  an  attorney  for  ^  y^  .^  /   .  ^  ^ 
five  years,  and  shall  have  continued  in  such  service  for  the  said  / 

terra  of  five  years.  Now  if  this  kind  of  service  were  deemed 
sufficient  within  the  act,  why  might  not  a  service  with  a  person 
of  any  other  occupation,  by  the  consent  of  the  master  to  whom 
be  was  articled,  be  deemed  sufiicient  f  It  is  true  tfaat  in  the 
present  case  Ht7/ might  have  been  improving  himself  as  much 
in  bis  profession  by  serving  Mr.  TFeftft,  as  if  he  had  served  his 
own  master ;  but  the  question  is  whether  he  has  complied  with 
tbe  directions  of  the  act,  requiring  him  to  serve  the  person  to 
vhom  he  is  bounds  audio  continue  in  such  servicefor five  years? 
And  how  can  be  be  said  to  have  done  so  during  ten  months  of 
the  time,  when  he  was  serving  another  person  at  the  distance 
of  seven  miles  ?  It  is  not  enough  to  say  that  during  that  time  he 
occasionally  did  business  for  Hughes^  or  attended  the  hundred 
court,  which  is  holden  once  in  three  weeks.  However  hard 
the  case  may  press  on  this  individual,  we  must  not  make  the 
law  bend  to  our  wishes,  but  must  see  that  there  has  been  such 
a  service  as  the  act  requires*  But  that  does  not  appear  to  have 
been  performed  in  this  instance.  The  main  part  of  his  business 
daring  the  first  ten  months  was  done  in  another  man's  service, 
and  not  ih  the  service  of  the  master  to  whom  he  was  articled. 

AsHHURST,  J.  It  is  not  fit  that  we  should  relax  the  rule  of 
service  required  by  the  act ;  the  plain  meaning  of  which  was 
that  the  clerk  should  Continue  serving  his  master  the  whole 
time  of  probation  required.  ^  If  we  break  through  that  rule  in 
one  instance,  I  do  not  know  what  other  line  can  be  drawn,  or 
where  we  are  to  stop. 

Grose,  J.  The  question  is,  whether  this  person  has  served 
bis  master  for  five  years  previous  to  his  admission,  within  the 
meaning  of  the  act :  Now  can  he  be  said  to  have  done  so, 
when  he  was  serving  another  master  part  of  that  time  %  Under 
these  circumstances  I  do  not  see  how  the  party  could  consci* 
entionsly  have  taken  the  oath  required. 

Lawrence,  J.  The  object  of  the  act  was  to  prevent  the  ad- 
mission of  unfit  persons  to  be  attornies ;  for  which  purpose  it 
required  that  they  should  serve  tbe  masters  to  whom  they  were 

articled 
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1798»    atticled  for  fiVe  yean*    Now  if  it  were  raAofetit  to  semtny 
^  other  perMm  during^  that  time,  provided  it  were  wiA  Ae  wn- 

JobmhVm  *®Q^  ^  ^®  master,  the  obfeet  of  the  act  woilld*  be  defeated. 
This  18  very  much  like  a  case  which  lately  (a)  came  before  the 
CoutfromP«ii;rajiceuponasiikiihir<j[iieation.  There  an attempl 
was  made  to  support  a  service  with  an  attorney,  by  sbewbg 
that  the  parly  who  lived  in  Penzance^  at  a  distance  from  the 
attorney,  had  occasionally  done  his  business  for  him  there  ii 
the  county  court ;  but  the  Court  held  that  was  not  safficieDt 

Rnle  absolute  (i> 

(«)  Id  Mithmthnn  Term  Uif,^Ex  |Mm1«  Thtrntom 

{k)  The  89  Geo.  8.  c  46.  c  8.  expressly  reqairet  (hat  erery  pemHi  wbo  iten 
beetfmc  boaod,  flj^e.  ilian,  Airiii|(  the  whole  time  or  (enn  of  aenice,  loaiiiit  vi 
be  Actaaliy  employed  by  such  attorney  or  loltcitor,  or  hii  or  their  ageal  on 
io  the  proper  bntinem  of  an  attorney  or  tolicitor. 


jsy.^^^    Holmes  and  Others  A^^igneesof  Bkmk,  aBankrop^ 
^'^  *^'  against  Walsh. 

B  thettat  T^HIS  was  an  action  of  debt  brought  oft  Ae  stat.  5  Gea^i 
1  Joe! I.  '  ^  c.  90.  «.  29.  against  the  defendlAt  to  recover  2283/.  15<» 
&  i«,  and '  ^^^S  double  the  amount  of  the  sum  which  he  swore  was  doe 
5  Geo.  8.  c  to  him  under  BrooVi  tomihiission. 

afieVany  The  plaititiffsywho  described  themselves  ss  assignees  ofSfM^ 
l^^onV  ^^^  ^  ^  ^^^  ^^^  themselves,  being  creditors,  as  for  othercre- 
Ticted  onan  ditors  seeking  relief  under  the  said  commtssion."  The  dedan* 
fo?  fai^'  tion  stated  «« that  the  defendant  was  indicted  at  the  Spiin? 
iwcaripg  to  Ycfk  Assizes,  1795,  for  perjury,  in  swearing  to  this  debt  before 
under  a  the  commissioners  under  Brook*9  commission,  (setting  foiii 
Sbn'^f*  the  indrctmebt  at  large,)  on  which  he  was  convicted  at tbe 
bankrupt*  Spring  York  Assizes,  1796,  when  it  was  ordered  and  adjudges' 
iikiirt^ot  by  the  Court  there,  that  he  should  be  imprisoned  f<v  twoyeiif 
^h  to  fuf.  Hud  get  in  the  pillwy  at  HalifaXf  on  a  given  day  within  dn^ 
Diihment  time ;  by  reason  of  which  premises  and  by  force  of  the  statute 
th?KTeraf  ^^  ^^  ^^^^^  ^^^  accrued  to  the  plaintiffs,  as  assignees,  to(l^ 
itatutfs  mand  and  have  of  and  ft&m  the  defendant,  to  be  equally  di- 
jlfr^jthe*^*  vided  amongst  all  the  creditors  seeking  relief  under  theaH 
M^ipieei  of  commission,  the  said  sum,*'  &c. 

thf  bonk*  ' 

rupt  may  rec ovw  from  Mm  dmible  thf  Mm  lO  iworn  toimmt  meiim  f  io  which  it  h  loSrM 
to  state  the  conviction  of  the  defendant  on  the  Indictment,  without  alw  aUegiiy  that  (kede* 
feodant  did  take  sack  falie  oath. 

In  tach  an  action,  thr  defendant  cannot  Uke  advantage  of  any  defcct  is  thejid|gnnt  oi  ^ 
iodicUient  i  that  can  only  he  done  90  a  writ  of  error* 
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To  this  there  was  aspecial  demurreTy  essigningfor  cause,  tbat     1798« 
h  was  not  directly  and  positively  stated  in.  the  declaration^  that  " 

die  defendantwas  guilty  of  the  supposed  offence  whereof  he   ^|^' 
was  so  convicted  as  in  the  declaration  is  mentioned.  Waijs. 

This  case  was  argaed  in  Ea$ter  Term  last  by  Hullock  for  the 
defendants  io  support  of  the  demurrer,  and  by  Wood  for  thf: 
plaintiflb,  and  again  on  this  day  by  Holroyd  for  the  former  ; 
Lam.  was  also  to  have  argued  for  the  plaintiffs« 

On  behalf  ot  the  defendant,  four  objections  were  taken ;  Isi; 
That  no  action  could  be  maintained  to  recover  such  a  penalty^ 
or  at  least  no  action  could  be  brought  unless  there  be  a  previous 
judgment  for  the  penalty  on  the  conviction  for  perjury ;  2dly« 
Tkat  if  any  action  could  be  brought,  this  action  could  not  be 
supported  by  the  asngnee$  qfthe  bankrupt ;  3dly,  That  it  was  not 
staled  that  the  defendant  had  committed  perjury ;  and  4thly» 
That  the  judgment  of  conviction  on  which  the  action  was 
fbanded,  was  erroneous  on  the  face  of  lt,'and  could  not  there* 
fore  be  the  foundation  of  any  action.  First ;  The  penalty,  to 
recover  which  this  action  is  brought,  was^  for  the  first  time, 
imposed  by  die  statute  5  Oeo.  2.  c.  80.  b.  29.  (a);  and  it  is  a 
general  rule,  that  where  a  penalty,  is  ^ven  in  a  new  case  by 
act  of  parliament,  and  a  particular  mode  of  recovering  it  is 
pointed  oot  by  the  statute,  payment  of  the  penalty  cannot  be 
enforced  in  any  other  way*  7  Co.  96  a.  Now  here  the  mode 
pointed  out  by  the  statute  is  by  judgment  on  the  conviction  fix* 
perjury.  The  statute  does  not  say  that  this  penalty  shall  be  re- 
covered in  the  same  manner  as  olher  penalties  may,but^may  be 
recovered  &  levied  ai  other  penaUteMondfotfeiiurei are  nponpem 
^Uatutee  n^er  conviction  to  be  levied  and  recovered^*  that  is,- 
either  by  ale  vari  facias  on  the  judgment,  or  by  aconunitment  un- 
der die  judgfnent  until  the  penalty  be  paid.  By  stat  28  EKz^ 
c  1.  SiL  Every  personsaying  massand  being  thereof  cmivicted 
shall  forfieit  2(X)  marks,  and  be  committed  ,to  prison  in  the  next 

(a)  ThatgCatnte  enacts  that  **  If  any  penontban,  before  the  acting  commii* 
lionen  ia  any  ooabmisslQn  of  bankrapt,  &c«  nrear  that  any  wm  of  money  it  dto 
to  biio  or  ber  from  any  banknipt,  which  tarn  of  money  is  not  reaUy  due  or  owingy 
or  ihall  iwear  that  more  is  dae  than  b  reaUy  dve  or  owing,  knowing  the  tame  to 
he  Dot  dae  or  owing,  or  that  such  oath  b  false  and  ontnie,  and  betqg  thereof  con- 
victed by  indictment  of  information,  mch  person  shall  solTer  the  pains  and  penal- 
ties  bfiicted  by  the  several  statstes  made  and  now  ia  fbrce  against  wilful  pegnry, 
9»dtkaU  moreotmr  be  UabU  to  pojf  doubU  the  aum  bo  twom  to  be  due  or  oming  a» 
^fortatdi^  to  be  recovered  and  levied  at  other  penaUUe  and  foffeituree  are  upok 
fatal  ffotettt  o^er  convietiem  io  be  levied  and  recover^  f  and  such  doable  sua 
^TJI^  equally  divided  among  all  the  crtditon  seekiiv  relief  noder  the  laM  conn 
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1798.     graol,  there  to  remaiii  by  the  space  of  one  year  and  fipom  Aeow- 
~  forth  until  Le  has  paid  the  sum  of  200  marks;  and  in  Col  fur. 

agahui     362.  there  is  an  entry  of  a  judgment  on  that  statute,  adjodgii^ 
IValbr.    ijjg  foifeifure  of  the  money.    Again  by  the  5th  section  of  the 
same  statute,  every  person  who  does  not  attend  church  is  liable 
(inter  alia)  to  a  penalty  of  20/. "  being  thereof  lawfully  conrict- 
edj*    On  this  act  too  the  penalty  has  always  been  recovered 
by  a  judgment  for  it  on  the  information  or  indictment.    R  ^• 
Law,  3  BuUtr,  87;  Dr.  Foster's  case,  11  Co.  59. ;  R  v,  fV 
chell,  1  Anders.  138.;  R.  v.  Sir  J.  Wehb,  Bridgm.  120.    So 
on  the  Stat.  9^^W.S^M.  c.  10.  on  a  conviction  for  deer  steal- 
ing, a  levari  facias  issues  on  the  conviction  to  levy  the  penalty. 
E.  V.  Speed,  Salk.  379.;  and  in  R.  v.  Hawkes,  2  Sir.  85^.. 
Fiizg.  124.  a  conviction  on  that  statute  was  quashed  for  wast 
of  a  judgment  for  the  penalty.    That  the  Legislature  intended 
that  this  penalty  should  only  be  recovered  on  a  conviction  on 
an  indictment  or  information,  is  also  apparent  from  this  circim- 
stance,  that  when  they  intended  that  the  penalty  should  here- 
covered  by  action^  they  said  so  in  express  terms ;  as  in  stat.9 
An.  c.  14.  s.  5.  where  any  person  by  fraud  or  deceit,  wins  \0L  of 
another  by  cards,  &c.  he  is,  upon  an  indictment  or  informatioR^ 
to  forfeit  five  times  the  amount  of  the  sum  won,  he  becomes 
infamous  and  is  to  suffer  such  corporal  punishment  as  in  cases 
of  wilful  perjury ;  **  and  such  penalty  to  be  recovered  hy  nek 
person  as  shall  sue  for  the  same  by  such  action  as  aforesaid."  So 
in  the  stat.  25  Car.  2.  c.2.  s.  5.  it  is  enacted,  that  if  any  person 
shall  neglect  or  refuse  to  take  the  oaths  prescribed,  and  ahall 
nevertheless  execute  any  office,  •*  being  thereof  lawfully  coo- 
victed,"  he  shall  be  disabled  to  sue  in  any  action,  to  hold  an; 
office,  &c.,  and  shall  forfeit  500/.  to  be  recovered  by  him  tbat 
shall  sue  for  the  same  by  any  action,  kc.**    These  statutes  siso 
afford  another  observation  in  support  of  this  objection,  tbat 
they  point  out  the  persons  who  are  to  sue  for  the  penalties  by 
action,  whereas  the  section  of  the  act  on  which  this  actions 
founded,  does  not  mention  any  plaintiff;  and  yet  other  clauses  in 
jthis  very  act,  expressly  mention  the  persons  who  are  to  sue  Id 
cases  where  it  is  clear  that  the  Legislature  intended  to  give  an 
action :  Sect.  5,  19,  21,  23,  30.    At  aH  events  if  this  penalt; 
can  be  recovered  by  action  in  such  a  case  as  the  present,  Acre 
should  be  a  previous  adjudication  of  the  penalty  on  the  indict' 
ment.    Until  the  judgment  for  the  penalty,  the  defendant  is 
not  liable  to  be  sued,  nor  is  any  person  entitled  to  sue  him  hr 

socb 
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;h  penalty.  The  case  of  R.  y  Luekup  is.  not  an  authority  1798. 
linst  this  position ;  for  in  1  BL  Rep,  382.  (a)  appears  Uiat  ■ 
case  18  misreporteil  in  2  Sir,  1048*9  it  being  a  proceeding  on  ^^J^J 
second,  and  not  on  the  fifth,  section  of  the  stat.  9  Ann.  c.  yf^i^^» 
Secondly,  This  action  in  the  names  of  the  assignees  can-  . 
t  be  supported;  it  should  have  been  brought  by  all  the  ere-* 
ors  seeking  relief  under  the  commiiwion.  At  common  law 
\  assignees  have  no  right  of  action ;  their  rights  are  given  to 
\m  by  statutes.  The  statutes,  which  vestthe  property  of  the 
[ikrupt  in  the  assigness,  only  authorise  them  to  sue  for  debts 
e  to,  or  on  contracts  made  by,  the  bankrupt  But  this  action 
[lot  founded  on  a  contract,  nor  was  the  sum  to  be  recovered 
lebt  due  to  the  bankrupt.  There  is  no  instance  of  an  action 
the  assignees  of  a  bankrupt  (unless  specially  and  expressly 
ren  hy  some  act  of  parliament)  but  on  a  cause  of  action  exist- 
r  in  the  bankrupt  at  the  time  of  the  bankruptcy,  or  that  would 
ve  existed  in  him' if  the  bankruptcy  had  not  intervened.  The 
se  of  Brandon  v.  Pate  (i),  whereit  was  holden  that  the  assign* 
88  of  a  bankrupt  might  recover  from  the  winner,  money  lost 
play  by  the  bankrupt  before  his  bankruptcy,  on  the  stat  9 
m.  c.  14.  «•  2.  caniiot  be  considered  as  an  exception  to  this 
le;  because  the  foundation  of  that  judgment  was,  that  the 
)ney  recovered  by  the  assignees  had  been  part  of  the  bank- 
pt's  property  previous  to  his  bankruptcy;  and  had  been  paid 
er  to  the  defendant,  without  any  consideration*  There« 
re  though-  the  assignees,  being  creditors,  are  eowie  of  the  per* 
ns  grieved,  they  alone  are  not  entitled  to  sue  in  this 
se,  inasmuch  as  the  rest  of  the  creditors  ought  also  to  have 
ined.  Nor  does  the  inconvenience  of  so  many  persons  suing 
re  any  answer  to  this  objection,  because  that  can  only  be 

{a)  Qnmtt  The  account  in  1  BU  Rtp.  S89.  were  Mr.  J.  DmnUon  h  cuppoaed  to. 
ve  laid,  "  I  was  conmel  for  Luekup  (alludiuf  to  the  case  of  A.  ▼.  Luekup  which 
d  beeo  cited  fron  2  Sir,  1048.)  Tke  priueaUor^  flodiog  it  d'tflicuit  to  prove  a 
mdf  had  recaun€  to  the  ether  clauM  (or  wioDin;  ahove  101.*'  For  whatever  ac- 
>D  may  have  been  brooght  against  the  defendant  Luekup^  on  the  second,  claose 
r  mnaing  above  10t,.it  not  only  appears  from  S  Stra.  1048.  TV.  10  (not  9)  Geo, 
that  tbe  defendant  Luekup  had  been  convicted  on  an  information  on  the  fifth 
ctionofthe  statute  for /raiM/tt/efrf/jf  wianiof,  &c.  where  tbe  motion  was  that  a 
le  thonld  be  imposed  on  the  defendant,  bot  it  also  appears  from  a  MS,  of  Mr. 
islice  fK.  Foriescue,  who  was  then  at  the  bar  and  counsel  for  the  prosecution,  that 
the  Miekaeimas  Term  precedinic  (M.  9  Geo,  2)  there  was  a  motion  for  a  new 
iai  in  the  case  of*'  Rex^  v.  Luekup,*^  on  aft  information  on  the  statute  for  fr.iudu- 
ntly  winning,  Ac  on  the  ground  that  Perkina,  who  had  lost  the  money,  a«<l  ort 
hose  evidence  tbe  defendant  had  beeo  convicted,  was  not  a  compete;it  witness, 
hicbrole  was  after  argument  discharged,  the  Court  being  uiiaoimottsly  of  opi- 
m  that  Perkins  was  a  competent  witaen. 
miH.Bl.JEUp*SQ8. 

remedied 
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ITML    ramodied  by  the  LdgMlaiure.    Thinfly^  The  third  ^ 
■■  al«o  fatal,  whether  it  be  considered  withrefarence  to  the  woidi«C 

^*^"**  the  statute  or  to  the  general  priuciples  of  pleadiBg.  Tikestiilite 


UfAiMi  aayathatifany  person  8haIlawear,fccnaiN{  be  thereof  Goaricked 

fce^  he  shall  forfeit^S&c.  Two  things  are  there  pointed  out  as  tlie 

groancb  ef  the  action,the  takingof  the  false  oath  and  thecoaric- 

tion  for  it:  whereas  thia  declaratieu  only  states  the  latter,  tear* 

ing  the  fcHrmer  to  be  presumed.    Bnt  it  is  a  principle  ia  ple^il* 

.  imgt  that  when  the  pbintiff  sues  fiur  a  penalty,  he  must  set 

fiirth  in  bis  declaration  all  those  requisites  that  gave  him  a  right 

of  aetioo*    Seating  the  eonviction  alone  is  not  sufficient;  if  it 

were  proof  of  the  coaviciion  it  would  alone  be  sufficient  to  en* 

title  the  plaintiff  to  recover;  hut  the  proceedings  by  indictment 

andbyaction  on  tbisstattUe  (and  if  any  action  can  be  nsiatsia* 

ed)  are  not  only  diverso  intuitu,  but  the  conviction  on  die  ia- 

dictnient  cannot  be  evidence  of  the  guilt  is  an  action  for  the  pe- 

■uf ty,  as  being  res  inter  alios  acta,  though  it  may  be  evidencs 

of  the  fact  of  the  conviction^    In  it  v  iSsltom  1  &aBid.269« 

an  hiformation  was  filed  by  the  King's  coroner  against  the  de* 

fendani  for  a  debt  due  to  one  £•  Lofno^rtK  lately  decessed, 

slating  an  inquiaition  findii^  that  E.  L&jne^rth  had  committed 

suicide,  by  which  her  goods,  &c.  were  Ibrfeited  to  the  king; 

bat  Sattmlers  (p.275»)8ngg6stsan  opinion  thatthe  information 

was  net  good,because  it  did  not  firet  state  the  fact  that  E.Lap* 

worth  had  committed  suicide,  and  then  the  inquisition  upon  ib 

And  accordingly  in  TWmes  v.  £tAeru^lon,  I  Sound.  361.  in  % 

plea  ton  scire  facias  on  a  judgment,  the  fiict  of  suidde  was  sta* 

led  as  a  substantive  allegation,  and  then  it  was  alledged  that  it 

waa  found  by  an  inquisition  that  the  party  had  cooMnitted  soi* 

cide»  Fourthly,  the  act  says  that  the  party  convicted  shall  nf^ 

fer  the  pains  and  penalties  inflicted  by  the  several  statutes  made 

and  now  in  force  against  wilful  and  corrupt  perjury.  The  only 

statutes  then  in  force  against  perjury  were,  5  Eliz.  c  9. «.  6 1* 

7,  and  2  Geo.  2.  c.  23.  s.  2.    By  the  former,  the  person  coin 

victed  is  to  forfeit  20/.,  to  be  imprisoned  six  mondis,  his  ostk 

is  not  to  be  received  in  any  court  of  record  until  the  judgment 

be  reversed,  and  if  he  has  no  goods  to  the  value  ofSOiLdien  be 

is  to  be  set  on  the  pillory.   By  the  latter  he  is,  besides  the  po« 

uishment  before  prescribed,  to  be  sent  to  some  house  of  co^ 

rection  for  a. time  not  exceeding  seven  years,  diere  to  be  kept 

to  hard  labour,  or  to  be  transported  for  seven  years.    Now  tbii 

judgment  is  not  warranted  by  either  of  these  statutes*    It  is  tn 
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olute  judgment  to  be  set  on  the  pWUnjf  whereas  it  shraM    Vt96^ 
e  bcenonly  eoiirffttoj«i/,iiamely,btheevcBtof  the  defendant 
having  goods,  &g.  to  pay  the  penalty  of  201.    In  Co.  Entr. 
k  b.  there  is  an  entiy  of  a  judgment,  whieh  pursues  the  di- 
tions  of  the  fttat.  5  EL  c  9.    By  this  judgment  also  the  de^ 
dant  was  ordered  to  be  imprisoned  in  the  gnol  at  Forft,  in- 
id  of  some  h<m$e  oftorreetioHf  according  to  the  stat2  OeoJi. 
is  judgment  is  also  erroneous  in  another  respect,  in  not  ad^ 
Iging,  according  to  stat  6  EHz,  e.  9.,  that  the  defendant 
^ald  be  discredited  until  the  judgment  is  reFersed,  which  part 
the  judgment  cannot  be  pardoned  by  the  king.    jR.  v. 
iepe,  1  Lord  Raym*  257, 8.    This  is  not  like  a  conviction  at 
nmon  law,  where  the  discrediting  is  only  a  consequence  of 
^  judgment;  this  is  a  part  of  the  judgment  itself  under  the 
tute.    Now  if  the  judgment  be  erroneous  on  the  face  of  i^ 
^nnotbe  the  foundation  of  an  action. 
The  plaintiflTs  counsel,  in  answer  to  the  two  first  objections, 
led  on  the  st^.  t  Jac.  1.  e.  15.  «•  11, 12.,  intitled  ^  An  act 
'  the  better  relief  of  the  creditors  against  such  as  shall  become 
mknipts ;"  observing  that  it  being  a  statute  in  pari  materifl, 
ist  be  considered  as  incorporated  into  the  stat  5  Geo.  2  e. 
L  The  eleventh  section  enacts  that  if  any  person,  other  than 
e  bankrupt,  shall  wilfully  and  corruptly  commit  any  manner 
wilful  perjury,  by  his  deposition  to  be  taken  before  the  com- 
issroners,  he  may  be  indicted  in  any  of  the  king's  courts  of  re- 
»rd,  and  after  his  conviction  thereof,  he  shall  incur  such  for« 
iture,  and  receive  and  suffer  such  pains  and  punishment,  as 
e  limited  by  the  statute  made  concerning  pcrjufjr,  6  EKzm 
nd  it  is  enacted  by  the  twelfth  clause,  ^  that  all  and  every  sum 
id  sums  of  money  which  shall  be  forfeited  by  force  of  this  pre«- 
int  act,  shall  be  sued  for  and  recovered  by  the  said  creditors 
nly,  or  any  of  them  thai  will  suejor  the  same^  by  action  of 
ebt,  &c.  in  any  of  the  king's  courts  of  record  ;  and  the  sum 
r  sums  of  money  so  recove^^d,  the  charges  of  suit  being  de- 
acted,  shall  be  distributed  and  divided  towards  the  payment 
f  the  said  creditors  of  the  bankrupt."    Answer  to  the  third 
bjection.    It  is  admitted  that  the  conviption  is  conclusive  with 
espect  to  the  corporal  punishment,  but  it  is  argued  that  it  has 
lot  that  effect  with  regard  to  the  penalty ;  but  the  consequence 
^f  that  argument   would  be,  that  after  the  defendant  has 
luffered  an  ignominious  punishment,  his  guilt  may  again  be 
luestioned  in  another  issue,  when  it  may  become  a  question 

wbethe 
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1798.     whether  or  not  he  should  have  been  punished  at  all.  Banon 
therefore  as  well  as  the  principles  of  law,  require  that  the  con* 


^a^*  viction  on  the  indictment  should  be  conclusive  evidence  of  the 
IVALfto.  guilt  in  this  action ;  if  so,  it  was  sufficient  merely  testate  die  con- 
viction, without  also  setting  forth  the  previous  steps  that  led  to 
it.  If  the  fact  of  takinsr  the  false  oath  had  been  alleged,  that 
might  have  been  traversed  :  but  that  would  have  been  permit- 
ting the  defendant  to  traverse  a  matter  of  record,  which  i$ 
never  allowed.  Fanshaw  v.  Morrison^  Salk.  621.  No  traverie 
can  be  taken  but  where  the  thing  traversed  is  issuable,  CroJae. 
221.  In  Bro."*  Traversd'Office,"p/.  35.  this  distinction  is  taken; 
if  a  man  after  committing  felony  convey  lands  to.-4.andbetben 
aonvicted  by  a  verdict  of  twelve,  A.  cannot  traverse  the  goilt 
of  the  felon,  though  he  may,  if  the  felon  only  confess  his  guilt. 
The  present  case  is  distinguishable  from  that  cited  from  I 
Saund*  269,  which  was  on  an  inquisition  of  office  ;  for  an  inqui- 
sition is  traversable,  but  a  conviction  i6  not.  Besides  what  is 
there  said,  is  only  the  opinion  of  Saunders  himself,  anditiscon- 
trary  to  universal  practice  in  such  and  analogous  cases.  In  an 
indictment  against  an  accessary  for  murder  or  felony,  it  is  usual 
to  state  the  record  of  conviction  of  the  principal,  and  then  the 
charge  against  the  prisoner  as  accessary.  .  Fourthly;  If  there 
be  error  in  the  judgment,  it  must  be  reversed,  by  writ  of  error 
till  when  it  is  available  to  all  purposes. 

Lord  Kenyon,  Ch.  J.  I  have  looked  into  the  several  casei 
cited  since  the  first  argument,  and  am  of  opinion  that  there  is  no 
weight  in  either  of  the  objections.  The  plaintiffs  have  put  the 
case  in  such  a  shape  as  to  give  the  defendant  an  opportunity  of 
taking  the  opinion  of  a  second  jury  on  his  conduct,  and  the  first 
objection  taken  by  his  counsel  is  that  his  client  ought  to  be  bound 
by  an  indictment  against  him  on  a  criminal  charge.  By  adverting 
to  the  Stat.  1  Jac,  1.  c.  15.  it  is  manifest  that  the  penalty  is  not  to 
be  recovered  by  a  judgmenton  the  indictment,butby  action.Bat 
-even  without  the  assistance  of  that  act  of  pari  iament,when  the  staf. 
5  Geo.  2.C.  30.  said  that  this  penalty  should  be  recovered  and 
levied  as  other  penalties  and  forfeitures  are  upon  penal  statutes 
after  conviction  to  be  levied  and  recovered  ,Ishould  have  thouylt 
that  the  defendant  was  not  deprived  of  his  trial  byjurytstf" 
action.  When  an  act  of  parliament  gives  a  different  mode  of 
trial,  we  look  with  eagle's  eyes  to  discover  if  that  privilege  be 
taken  away.  Nor  is  it  necessary  to  discuss  the  second  objectioa 
since  the  same  stat.l/ac.l.removes  all  difficulty  upon  thathead. 

But 
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It  even  here  again,  without  the  aid  of  that  statute,  when  this     1798* 
t  directed  that  the  penalty  when  recovered  should  be  equally  ■ 

vided  among  all  the  creditors,  I  should  have  had  no  doubt  ^^^* 
it  that  this  might  be  recovered  by  the  assignees  who  sue  for  Vaub. 
e  benefit  of  themselves  and  the  other  creditors.  The  third 
id  fourth  objections  are  equally  destitute  of  foundation.  If  the 
dgment  be  improper,  it  can  only  be  reversed  by  writ  of  error. 
AsHHtJRST  and  Grose,  Justices,  of  the  same  opinion. 
Lawrence,  J.  With  regard  to  the  third  objection,  I  had 
me  doubt  when  the  case  was  first  argued,  whether  or  not  th0 
ct  of  taking  the  false  oath  should  not  have  been  stated :  but 
I  fiirther  consideration  I  think  that  was  not  necessary/  This 
warranted  by  the  proceedingpi  against  an  accessary :  for 
tough  in  some  cases  it  is  sometimes  stated  in  the  indictment 
at  the  principal  committed  the  fact,  yet  the  more  usual  way  is 
ily  to  state  the  conviction  against  the  principal,  and  then  to 
large  the  defendant  as  an  accessary  with  him.  I  have  been 
marching  for  precedents  on  the  stat  9  Ann  c.  14.  «.  5.,  the 
ords  of  which  are  very  much  like  those  in  the  stat.5  Oeo.  2.,  and 
loogh  I  have  not  met  with  any  in  print,  I  have  been  favoured 
f  my  brotherftt/Zer  with  a  manuscript  precedent  of  the  decla-> 
ttion  in  Jlforgon  v.  Luckupf  on  that  act^  where- it  is  only  stated 
latthe  defendant  had  been  convicted  on  an  information  for  the 
audulent  gaming,  without  any  allegation  that  he  had  com^ 
iitted  the  fact.  That  case  therefore,  as  far  as  it  goes,  is  an  an* 
lority  for  the  present  action.  As  to  the  last  objection ;  the 
idgment  on  the  indictment  must  be  taken  to  be  good  until  it 
\  reversed  by  a  writ  of  error;  as  in  the  case  of  proceedings 
gainst  the  accessary  (a).  So  if  there  be  a  judgment  against 
lie  husband  for  treason  net  reversed  by  error,  it  is  sufficient  to 
leprive  the  wife  of  her  dower. 

f^  Curium^  Judgment  for  the  plaintdll. 

« 

(«)  fid.  1  MiOfi  jp.  cm. 
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1709. 
——  The  kiMGd^ifMiTheInhabitaiit8orSt6EOR«ETB£ 
i^^mt  Martyr,  Southwarr. 

f  IIHE  Courtof  Quarter  Seniws  io Surrjf  %«diedaiiardenir 
teiieineiit      ^    two  jiiBtio68,  foT  tbe  romovfil  of  Sfonf  Lordt  Ae  wife  of 
!£Li^ to  tte  *^'  '^^^  ^^  ^^^  ^^  4)bildrea  Irom  $r,  Ge^ge  theJdmijtr,  m 
jNiriib  om.  Sauihwurk  to  &•  4forliii  tii  the  JPUids  H^efMwffr,  w4Miled 
Iking  iiTu  tb0  fbUawMig  <»se  lor  the  otiinion  of  this  Coait. 
«unu'' five       *'*  ''^^^  ^  bwlNiBd  Rot  Mog  eettled  in  ^er  of  ike  con- 
days  be  wai  lendiiiy'iifuriebefl  look  tiio  first  fl<^r  of  a  hooee  No.  21i  CSMmIoi- 
^S^tto  Street iaSuM0Tiiti'sfmfiA,^9i  Mr. BtiU^ whoHm kept 
prtooa  io   .^  boiue  at  15/.;»fr  fwiMf^if  Biifuniiebed,tlie  rent  to  be  paid 
•f  c  bUt    quarterly.  He  wept  into  pooseaaion  on' the  )7th  of  JIforei,  aad 
chiMi«n*°^  on  tbe  SSd  of  tbe  same  month,  he  was  arrested  and  cairied  to 
coDtioned    ibeMur§kmU0t^ pmon  in  St^  (SeerjjreVfiarish,  byt hislanMlyoui- 
wJL'kT^   tinned  to  Inside  at  Vo.  31,  in  Clumd^^^rtet,  until  ibe&k  of 
lo^r:  held  j^f^y  f(dlowing>  boiiig^  tbo  spsoe  of  fevon  weeks,  the  jiinbaiid 
tiemeot  wai  reawioiQS^  Qrom  tbe  time  of  bia  aneat  and  atil{  being  in  tbeiKir- 
R.'^irb7  ^^^^*^^  prisen.  After  lie  was  atrested,  the  landlpfd  ^iedto 
^  buriiaod  his  wife  for  the  fmyment  of  the  rent  weekly,  aifcifvdi^9fLp«r 
^^  ^  ^     week :  but  bis  wife  refused  to  pay^  alb^ngibat  tb<^  rept  was  to 
be  paid  qnaiteiiy  •  When  tbe  wife  and  cbildran  epnldatay  ibeie 
Ro  lotigefy  but  went  to  the  buaband  in  pmpn,  the  latter  ^peei 
40  give  up  the  posaeaBioqy  and  the  buidlopd  by  oopieot,  too): 
'jieme  part  of  bis  fornitore  for  ibe  aeven  week's  pant   T^ 
qneation  ireserfed  fov  the  opinion  of  the  Court  waat  Whether 
^be  husband  /.  Xercl  gained  a  aettkinent  in  the  pnndi  ^  Si* 
JUaHtR,  under  the  above  oircnnMtancesf 

JUingi^  anditfisrrya^  in  support  of  the  order  of Sesaiens.  Ti^ 
husband  J.  Lord  did  not  gain  any  settlement  in  the  padab  of 
St.  JlforlinV^  because  he  only  resided  there  seven  daysisoda 
residence  for  forty  days  is  necessary  for  the  purpose  of  aoquinoga 
settlement.  In  R.  v.  Llanbedergoch  (a)  it  was  holden  that  tbe 
pauper,  who  after  residingfor  twenty-nine  years  on  a  tenementof 
10/./»erann«mwasybreti/y  prevented  residing  there  eleveadajs 
more,  did  not  gain  a  settlement.  Neither  did  the  wife  aod 
children  of  •/•  Zord acquiroa  settlement  in  St.  MarthCihj  tbeir 
residence  in  that  parishybecause  a  wife  cannot  in  theabsenceaiid 
during  the  UfeCime  of  the  husband,  who  has  a  settlement  of  bis 

f  e)  JnH^  lOS, 

OVD 
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I  gdin  a  aettleiiiteC  beraelf.  IL  t.  Aglkcrp  BooJRnfff  Burr     1798. 
7. 412.  Thi«  ease  is  dktiaguiabable  (rem  the  two  cases tb«t  ■■ 

e  relied  on  at  the  Sessions,  iS'l.ilftfr^rel  WesiminHer  r.  Si.  ^"^jj^y* 


nin's  Ludanie,  2  Cmufa  Ba$t.  14&,  and  R.v.  Leeiif  ih. 208  TiwiiAai^. 


£ieiT»  S.  C  624.  In  tke  former  the  panper  not  only  rented 

ottse  for  7&L  a  year  within  the  roles  of  the  Fleet  prison,  but  '^'J^*^ 

» paid  taxes  for  the  same  for  eight  years  which  alone  wouM 

e  a  settlement.  And  in  the  other  case  the  panper^  rentingtwo 

Hnct  tenements,  one  at  Bhctfardlpf  Ae  other  at  Leedi^titm 

ding  three  months  at  the  former,  resided  more  ttan  40  di^ 

he  lattery  and  then  returned  lb  the  former^  where  he  resided 

kys  more :  bat  that  was  a  shifting  settlement,  and  as  he  i»- 

ed  mote  than  40  days  at  each  of  difl«e  Iriaeed,  it  was  rated 

i  he  was  setded  at  Blaelfordhf  where  hvrfept  the  last  night. 

ErsiAie  and  Lowes  were  proceeding  to  argue  that  Js  Lard 

I  gsined  a  settlement  m  Si.  Martin's,  but  were  roliev^  by 

Lord  KcinroN«  Ch.  J.  who  said  that  it  was  impossible  to  sup- 

rttbatpropoaition  without  obliteratingdietmaerialwordsfrom 

slatate  of  Charles  the  Second,  and  ovMiilingall  the  deoi- 

IS  on  the  subject ;  for  that  they  all  proved  that  no  settle- 

Dteould  be  gained  by  a  residence  on  a  tenement  for  a  shoi^. 

period  than  40  dsys.  And  tiiough  in  the  easeof  JL  v.  Leeds 

ras  oidy  decided  that  the  justices  ought  not  ito  have  removed 

)  pauper  firomuBfac^ord/jfduringilhe  eontinunee  ofhis  leasee 

Court  added  that  "^  if  his  lease  BtBhelsfeediy  had  been  atan 

if  his  last  40  days  residence  at  Leeds  might  hare  borne  a  dif- 

eat  consideration ;''  evidently  intimating  an  opinion  that  40 

y^s  residence  is  necessary  to  give  a  settlement. 

Per  Offiasif  Order  of  Sessiona  confirmed. 

be  Kjkg  against  The  Justices  of  the  West  Riding 

of  Yorkshire.  SIS; 

pO  a  writ  of  mandamus,  which  (after  recitingthat  an  indict-  -.j,^  ^oMt 
*-  menthad  been  preferred  and  found  at  the  QuarterSessions  wlluiu 
^^^WestRidingo/rorhhireMdenkcjB^  ?«"to*r 

'<ly^Sfeaif/br  certain  trespasses  and  nuisances,in  untawfully  "bb^^^^'o'v* 
^diiijiiriou8lyerecltfi^,ftatMtay,a»c2ge«lfii^tfp  acertainwall,&c.  »cted*att' 

[wt  to  ftlfe  jadpcDt  OB  an  indictmeiit)  merely  becune  h  ttatet  an  crroaeoni  JadfoienUfven 
low:  bat  a  writ  of  error  mott  be  brought  to  rererw  that  jndgment.-^Oo  an  iodlctoient  for 
°™aoe  in  greeting  a  waU  acroa  a  road  (not  for  emUimung  the  aniiSDce)  it  if  not  necesarv 

«y«icetliit(hciwlniNsbsftbated»Sci9».   Cl3hfUl0O.] 

uf  on 
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1798.    npon  and  across  a  certain  common  and  ancient  pack  and  prime 

• ^  way,  leading,  &c.,  to  which  W.  and  J.  Stead  had  pleaded  not 

'^ agaim^  guilty,andon  which  indictment  they  had  been  duly  convicted, 

^r^w'^^  &c«,)  commanded  the  defendants  to  give  judgment  on  the  said 

BiDiKGof  indictment  against  the  said  W.  and  •/•  Stead,  the  defendanUi 

y^,*^    made  a  return,  stating  that  at  the  Quarter  Sessions  holden,  &c 

^  they  gave  judgment  against  the  said  W.  and  J.  Stead f  on  the 

said  indictment  for  the  offence  aforesaid,  which  said  judgment 

was  that  the  said  TF.  and  J.  Stead  should  be  fined  the  sumof  6<f. 

each,'and  be  discharged." 

This  return  was  set  down  in  the  paper  for  aigoment ;  and 
now, 

France  objected  to  it,  because  it  did  not  state  that  the  defend* 
ants  had  given  a  full  judgment  on  the  indictment  against  TF.  and 
J.  Stead.  This  being  an  indictment  for  a  nuisance,  it  should 
have  been  part  of  the  j  u^gment  that  the  nuisance  be  abated,  £ 
T.  Pappineau,  2  Str.  686.  Nor  is  it  any  answer  to  this  objec- 
tion to  say  that  the  judgment  g^ven  in  this  case  may  be  reversed 
by  writ  of  error,  for  in  order  to  bring  a  writ  of  error,  the  Court 
to  which  the  writ  is  directed,  should  have  given  a  complete 
judgment  on  the  whole  matter ;  ifefe^co/^'^  case,  11  Cik  89«; 
whereas  this  is  but  an  imperfect  judgment.    But 

The  Court  said,  that  it  did  not  appear  to  them  that  the  jus* 
tices  at  the  Quarter  Sessions  ought  to  have  adjudged  that  the 
nuisance  should  be  abated,  the  indictment  not  charging  the 
defendants  with  continuingy  but  merely  with  erecting,  the  wall, 
80.  that  for  any  thing  that  appeared  on  the  record,  the  nuiBsnce 
did  not  in  fact  exist  at  the  time  when  the  indictment  was  pre* 
t^.  T.  R.  ferred.  But  that  it  was  not  necessary  to  determine  this  point 
'^  in  the  present  case,  because  even  if  the  judgment  given  below 
were  erroneous,  this  was  not  the  proper  mode  of  correcting  the 
error,  but  thai  the  prosecutor  must  bring  a  writ  of  error,  as 
was  done  in  the  case  cited  from  Strange. 

The  return  was  allowedi 
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Doe  on  the  Demise  of  Bass  against  Roe:  jl^mk 

Declaration  in  ejectment  for  lands  in  Devomhire  har-  in  cr rtniii 
ing  been  delivered  with  notice  to  the  tenants  to  appear  ^^i^^m 
ichaetmas  tennlast,  which  was  wrong,  as  the  notice  in  a  permit  m 
try  ejectment  must,  according  to  the  practice,  be  to  appear  nent  ia  b« 
issuable  tern;  «-^J';f 

iwper  obtained  a  rule  in  the  last  term,  on  behalf  of  the  tbebottaiti 
r  of  the  plaintiff;  calling  on  the  defendants  to  shew  cause  ^^ooVn"^ 
tbe  notice  should  not  be  amended,  by  inserting  Hilary  gectuieaC« 
ad  of  Michaelmas  term,  on  payment  of  costs,  on  an  affida* 
tating  that  the  lessor  of  the  plaintiff*  could  not  now  bring 
lier  ejectnienton  account  of  the  Statute  of  Limitations,  the 
ity  years  having  expired  after  this  declaration  was  delivered 
before  the  mistake  was  discovered,  and  stating  also  that 
essor  of  the  plaintiff*  had  been  hitherto  prevented  by 
irty  trying  his  cause  before. 

ihbt,  who  now  shewed  cause,  mentioned  the  case  of  Roe  cf. 
}heHson  y.  Doe^  Barnes^  186.  to  shew  that  formerly  no 
ndments  were  permitted  to  be  made  even  in  declarations 
jectment ;  and  he  said  that  there  was  no  instance  in  which 
Court  had  ever  pemutted  an  amendment  to  be  made  in  the 
ce  at  the  end  of  the  declaration;  and  that  the  reason  sng- 
ted  for  allowing  this  amendment  was  rather  a  reason  why  the 
irt  should  refuse  it,  since  the  application  was  in  eff*ect  to 
^nd  the  time  in  the  Statute  of  Limitations  (a), 
^er  Cmam.  The  case  cited  from  Barnes  has  been  long 
;e  over-ruled.  The  Courts  have  been  of  late  years  much 
re  liberal  than  they  were  formerly  in  every  part  of  the  prac- 
!  respecting  ejectments.  By  refusing  this  rule  we  may  pro- 
)ly  dogreat  injustice,  whereas  by  granting  it  we  shall  merely 
e  the  lessor  of  the  plaintiff*an  opportunity  of  trying  his  title. 

Rule  absolute, 

(a)  Via.  MMtodk  f. A  f^ammtUf  onlf,  66.  and  Uit  caiet  Ibtrf  cited. 


^ou  VIL  H  h 


L 
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M(md^,   Maule  and  Another  against  Murray  and  Another. 

IXefeodut,  npiHE  defendants  were  indorseis  of  certatnbiUs  of  exdnogv 
i«D^rre»i.  dnwnhy  Robert  Murray  mdCoAn  America^  on  Bird 

t6  Iq  jm^  and  Co,  in  England^  which  bills  were  returned  to  Ammca^  pro- 
amte^  ^ted  for  non-acceptance.    On  their  return,  the  defendant^ 
t£*  '^^      ^'^  ''^  merchants  mJfew  Yarkf  tendered  payment  of  tfaesnms 
cause  of      contained  in  the  bills  with  interest,  which  the  plaintifi  refused 
scUofl.       ^  aficept,  unless  20/. jier  cenL  were  also  paid  as  chaigesnpon  tbc 
ret^n  of  the  bills  ;  this  being  refused  by  the  defendants,  tbc 
IpIaiDtiffis  held  them  to  bail  in  America,  for  l5,750iL  ^y  proccK 
put  of  tl^^  Court  in  ^ew  York^  and  the  p^intiffs  proceeded  & 
fair  in  that  suit*  as  to  obtain  judguient  for  the  amount  of  tke 
\XW^  and  interest,  but  a  special  ci^  was  reserved  as  to  the  dak 
yf  tb^  90L  p^  eenf.  The  defendant  Murray  lately  cune  to  this 
f^ouif try  on  the  ^cessary  businesci  of  the  partnership ;  and  hav- 
ing been  arrested  here  by  the  plainljifis  for  theaame  demand, 
\ft  obtained  a  rule  on  a  forsper  day,  cs^Iing  c^  th9  plaintifi  to 
ahew  cause  why  be  sh^oul^  not  b^  discharged  on  ^ing  commoD 
hailf  on  an  a^Sdi^vi^  ^M?^9  ^  f^bove  fiu^%  and  also  statii^  tb^ 
}i^  and  his  partner  ware  folv^^  w^  b^d  mad^  ariaiiigeme&ts  io 
4f^eirifiaf  for  tlf^  pay^nei^  of  iJUg^  demand. 

Laip  andXaicef^in.s^pp^i^pf  ^q  ruL^,  lil^ned  tbtstotheor- 
dina^  case  of  a  secon(^  arrest  in  this  country  for  the  same  siuD) 
in  which  casg  the  defeJUidantia  entitled  to  be  discharged. 

Mingay  and  Ufarryaif  on  the  other  hand,  said  there  vasoo 
similarity  between  the  ^wo  cases,  for  that  this  Court  would  not 
take  judicial  ifotice  of  an  arrest  in  a  foreign  ^nntry;  adding 
that  it  would  be  ^nj^st  to  deprive  the  plaintiffs  of  perhaps  the 
9uly  i^ecurily  they  had  for  the  payment  of  their  debt  Mi 
.   Tke  Court  were  of  this  opinion,  and 

DjacbaiKge^llierok' 
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be  King  against  The  Inhabitants  of  Alfreton.    frtJtntMday^ 

Jan.  9\Mt. 

N  order  of  twojustices^  for  the  removal  o(  Mary  Henson^  Tbeionofa 
^  wife  of  CTiarles  Henson,  and  William  her  child,  from  <JertiacAtAl 
jknell  TVr&ardto  ii/^relon,  was  confirmed  onanappealtothe  caqaotgain 
liingkamshireHesBiouB^where  the  following  casewas  reserved  SMoVitTtbe 
the  opifiion  of  this  court.    The  pauper  Charles  Bens<m  was  certificated 
1  in  the  parish  of  St.  Mary^  Nottingham^  when  his  father  apprentice* 
residing  there  under  a  certificate  from  Mfreton.    Whilst  Ji*//,^^^ 
father  was  so  residing  in  St.  Mary\  the  pauper  was  hound  to  whom 
renticeto  IL  Claypole  of  the  same  parish,  for  seven  years,  by  cate^wM** 
entnre :  and  after  serving  him  two  years,  he  was  assigned  gJYeo,died 
?.  Pacey  of  the  said  parish.    Six  months  before  the  expira-  before  the 
I  of  the  apprenticeship,  the  pauper's  father  and  mother  ©f fhea^*!" 
h  died,'and  the  pauper  continued  to  serve  his  master,  Pacey^  prentice- 
remainder  of  the  term  in  the  same  parish.  fsfastSTfi. 
^aughan  was  to  have  argued  in  support  of  the  order  of  ses-  ^Eaitsor.]' 
:i8,  but  the  Court  desired 

"Clarke  on  the  other  side  to  begin.  Although  it  was  holden 
V.  Sherhoneifi)  that  a  parish  certificate  extends  not  only  to 
person  to  whom  it  is  granted,  but  also  ^  to  all  his  family 
1  all  his  children,''  that  doctrine  was  afterwards  overruled  in 
V.  Heath  (i),  where  it  was  ruled  that  when  the  son  of  a  cer- 
cated  person  married  and  lived  in  a  house  of  his  own,  he 
ised  to  be  under  the  protection  of  the  certificate,  and  might 
in  a  settlement  in  the  certificated  parish,  by  being  rated  and 
ying  rates  there.  And  in  /Z.  v.  Darlington  (c).  Suiter^  J. 
d,  *'  The  man  to  whom  the  certificate  was  granted  was  the 
fson  whom  the  Legislature  had  in  view."  Then  here  the  in- 
mt  the  pauper  was  bound  apprentice,  he  ceased  to  be  part  of 
» father^s  family :  his  residence  in  the  parish  of  St.  Mary  was 
^tected  not  by  his  father's  certificate,  but  by  indentures  of 
^prenticeship,  for  he  was  then  irremovable.  But  what- 
^er  might  be  the  situation  of  the  pauper  during  his  fa- 
■er^slife,  the  instant  the  father  died,  the  certificate  was 
^  an  end :  he  was  no  longer  part  of  his  father's  family,  and 
>D8eqQently  not  included  in  the  certificate,  according  to  the 
^e  of  12.  y.  Darlington.  Now  it  is  stated  in  the  case,  that 
^  pauper  served  more  than  40  days  in  St.  Mary*s  after  his 

(«>  Bm.  8.  C  !«•  {h)  Anity  5  vol.  38S.  (c)  Jn/*,  ♦  ▼ol.  891. 

U  h  2  iadier's 
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1786»    father's  death,  and  by  that  residence  he  gained  a  setdeneiit 
~  there*    Supposing  the  father  had  removed  into  anoTber  pasish 

«f  aiM<    ^<ter  the  apprenticeship  of  the  son,  (he  certificate  wcmld  have 
^untBof '^  been  functus  officio,  and  then  the  son  would  have  gained  a  se^ 
ALranov  tlement  in  this  parish,  by  serving  40  days  there  as  an  appcentice* 
And  whether  the  certificate  be  at  end  by  the  death  or  the  i 
Val  of  the  father,  the^  consequence  is  in  either  case  the 
with  regard  to  the  other  branches  of  his  family.    This  case  is 
'   distinguishable  from  that  of  jR.  v.  Hampton  (a),  for  that  de- 
pended on  the  Stat.  12  An.  st.  1.  e.  18.  s.  2.,  whereas  this  tonii 
on  the  construction  of  the  stat  9  &  10  TF.  3.  c.  1 1. 

Lord  Kenton,  Ch.  J.  This  is  an-  attempt  on  the  part  cf^ 
parish  of  Alfretcn  to  put  a  construction  on  the  certificate  act, 
different  from  that  which  it  has  invariably  received  ever  osce 
it  was  passed.  The  rule  was  laid  down  in  the  case  of  R>  ^* 
Darlington  in  terms  so  plain  that  he  who  runs  may  read.  And 
the  Skerbome  case,  in  which  it  was  holden  that  a  certificate  ex* 
tends  not  only  to  the  person  himself  to  whom  it  was  granted, 
but  also  to  his  family,  was  not  overruled,  although  it  was  ex- 
plained, by  that  of  12.  v.  DarHngtwu  All  the  cases  have  said 
that  children  are  part  of  the  family  of  the  certificated  person, 
and  within  the  protection  of  the  certificate  act:  in  ILr^Dar* 
lingtOHf  the  question  was.  Whether  or  not  the  certificate  ex- 
tended to  grandchildren ;  the  Court  said  it  did  not,  but  was 
confined  to  the  person  himself,  and  to  his  children,  and  that  a 
second  generation  was  not  within  the  meaning  and  protectioo 
of  the  act.  And  in  the  case  of  /2.  v.  Heaih  I  wished  to  adopt 
the  doctrine  established  in  the  case  of  JB.  v.  Darlingtcn.  Bat 
this  is  an  attempt  to  overturn  all  the  cases  upon  the  subject 

AsHHURST,  J.    The  decisions  npon  the  point  are  clear  and 
decisive ;  and  it  would  be  of  dangerous  consequence  noir  t^ 
overset  them. 
Grose,  J«  In  the  case  of  72.  v.  Heath  we  determined  that  a 
'  son  ceased  to  be  part  of  his  father's  family  when  he  married  and 
became  the  head  of  a  family  himself:  but  this  case  is  very  dis« 
ting^ishable  from  that,  for  here  the  residence  of  the  son  in  SU 
MavffB  was  protected  by  the  certificate  granted  to  the  fiitber; 
and  to  determine  that  the  son  could  gain  a  settlement  in  tbt 
parish  by  apprenticeship,  would  be  to  say  that  all  the  former 
cases  on  this  subject  were  improperly  decided. 
(«)  ^nee,5ToU966. 
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PTRBBi CEy  J.    In  contemplation  of  law  this  son  came  into     1798» 
urisb  of  St.  Mary  under  the  certificate :  now  the  statute 


that  a  person  who  comes  into  a  parish  by  a  certificate  can  ^^^  ^'w  Q 
^lYi  a  settlement  there  m  one  of  two  ways;  but  appren-  Tbtinhabi- 
lip  is  not  either  of  those  two  ways,  and  therefore  the  pan-  A.'tf  isroir 
id  iiot  gain  a  settlement  there. 

Both  ordets  were  confirmed. 


DupEROY  against  Johnson.  nunaatf, 

'HIS  was  an  action  on  promises.    The  declaratioa  con-  Drmurter 
taioed  several  counts,  oue  of  which  was  on  a  bill  of  ex-  l**  ''"*' , 

•  »     ^  count  ((on 

ige ;  to  that  one  there  was  a  demurr<T>  on  which  the  plain-  a  biii  of  ex- 
lad  judgment ;  to  the  others  there  was  a  plea  on  which  issue  and  jud;. 
joined.  Arule  having  been  obtained  calling  on  the  defend-  ^^^^  ^^^ 
to  shew  cause  why  it  should  not  be  referred  to  the  Master  ujTui^pato 
impute  what  was  due  to  the  plaintiflTfor  principal^'interest^  0^,^^  *^Jq 
\  costs  on  the  count  on  the  bill  of  exchange.  TiLich'iiMie 

Hibba  now  shewed  cause  against  it;  saying  that,  as  there  Rtferr^Xta 
re  several  other  counts  to  which  the  defendant  had  pleaded,  ^^^  ^u%xtr 

I  «  •   1       1  1  .  .  1  •  .  to  t<ce  what 

i  on  which  plea  the  parties  were  at  issue,  this  motion  Mras  wa^^  due  ta 
^mature ;  for  that  the  plaintiff  ought  to  wait  to  see  the  result  J.^/^g^^"'^^ 
the  trial  of  that  issue,  or  if  he  did  not  intend  trying  that  issue  former, 
it  he  should  have  entered  a  noli  prosequi  as  to  those  counts. 
Be^ordf  in  support  of  the  rule,  relied  on  the  case  oi Fleming 
Langiant  1  Sir.  532.^  where,  under  circumstances  like  the 
esent,  the  Court  refused  to  set  aside  a  writ  of  inquiry  which 
ul  been  executed  on  the  judgment  on  the  demurrer,  though 
e  plaintiff  had  not  entered  a  noli  prosequi  as  to  the  other 
lants. 

The  Court  thought  that  case  decisive  of  the  present,  and 
i^de  the 

Rule  absolute. 


1 
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^jPwETti'  Dickinson  agamU  PukisTBD. 

TJjj  Court  PTplHIS  was  an  action  on  a  promissory  note  that  became  Ax» 
UaJio^      -■-  onthe  5th  of  September,  1796.  The  plaintiflF  died  his  Vill 
c™rdby*i!r  «8P»08tthe  defendant,  who  is  an  attorney,  in  Trinity  vacaDon 
•crtinjf  a     (2d  of  Jfov.  1796),  but  With  a  general  memorandum  of  the  pre- 
So^d",r  ceding  Trinity  term.    The  defend^ial  pleaded  a  judgment  re- 
^^^^^    covered,  and  afterwards  demurred  to  a  replication  of  nul  tid  n- 
Ulainttf  *•    cord.    On  this  demurrer,  jud^^ment  was  given  for  the  plaiDtifT 
fileiiriifter    '"  Mtchoelmos  term,  1796 ;  when  the  roll,  not  being  written  oat 
a  wrii  of     at  length,  was  brought  into  Court,  containing  only  the  general 
bn^^      memorandum  and  the  names  of  the  parties,  on  which  the  off- 
i  ^SukS^  ^^^^  ^^  *^  ^^^^  marked  the  word  **  read."    It  appeared  to  be 
SS2.']     *    the  practice  of  the  Court  for  the  plaintiff's  attorney,  on  obtain- 
ing  judgment,  to  take  away  such  roll  and  complete  it  afterwards 
at  his  leisure.    In  Bilary  term,  1797,  the  defendant  brongfcta 
writ  of  error^  and  assigned  for  error  that  the  bili  was  ffied before 
the  cause  of  action  accrued  ;  after  which  the  piaiiiCiff's  attorney, 
under  the  advice  of  a  very  respectable  gentlentan  at  the  bar, 
who  thought  it  warranted  by  several  instance^of  the  same  kind, 
altered  the  rott  by  inserting  a  special  memorandum  of  the  day 
when  the  bill  was  actually  fited,  instead  of  the  memorandomof 
THnity  term  generally.    Upon  this  the  defendant  obtuoeds 
mie,  calling  on  the  plaintiff  to  shew  cause  why  the  roll  should 
not  be  amended  and  made  conformable  to  the  issue  joined,  ssd 
why  the  transcript  should  not  be  made  agreeable  tasnch  altered 
roll^,  and  wby  the  phiinttff  should  not  pay  the  costs  of  Aismle* 
The  phintiff 's  counsel,  in  shewing  cause  against  this  role,  at- 
tempted to  g^ve  two  answers  to  it;  Ist,  That  there  was  nothiog* 
to  amend  by ;  and  2dly,i  That  the  defendant  had  consented  (ff) 
to  the  plaintiff's  making  the  alteration  he  had  made  on  an  appiica- 
tion  to  him  by  the  plaintiff,  as  soon  as  he  discovered  the  error.' 
But  7%eCottrlwere  clearly  of  opinion  that  this  rule  ought  to  be 
made  absolute.    For  that,  though  the  Court  would,  on  an  appli- 
cation made  by  the  plaintiff,  have  permitted  him  to  make  tbe 
alteration  proposed,  it  was  highly  improper  for  the  plaintifThim- 
self  to  alter  the  roll  without  their  consent.    That  the  roll  io  (his 

(a)  No  comeot  appeared  to  have  been  expreisly  glveo,  but  it  was  infeiTcd  froa 
a  convenation  belweep  the  plaintiff  and  the  d^feodaot*s  atlornej  whidi  waistite' 
Ui  All  affidavit. 

case, 
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^9  thoagli  not  eomplete  at  the  tioie  when  judgment  was^ivte    J79& 
he  demarrery  was  considered  as  part  of  the  judioidl  prbeeed*  — — — 
Bofthe Court^and thatitwasonly fordieinconvenietieeof the  ^^I^^SHT 
torsktbat  snch  an  imperfect  roll  was  allowed  to  be  farooght  in,  Pi«airii{. 
tbatwhenthe  Court  prononncfdjudgrment  it  was  onasuppb* 
on  that  the  whole  record  was  then  in  Court    That  even  if 
defendant  had  expressly  consented  to  the  alteration  in  this 
Cy  the  Court,  when  the  matterwas  disclosed, were boand  toin-> 
fere  in  order  to  prevent  any  alteration  being  m^de  in  the  re* 
ds  of  the  Court,  without  their  permission.    Accordingly 

That  rule  was  made  absolute. 

Jn  a  subsequent  day  in  the  term,  the  plaintiff  obtained  ano- 
r  rale,  calling  on  the  defendant  to  shew  cause  why  he  (the 
intiflT)  should  not  be  at  liberty  to  amend  the  bill  filed,  by  in- 
ting  a  special  momorandum  of  the  day  of  filing  the  same, 
1  why  he  should  not  be  at  liberty  to  carry  a  new  roll  s^reeable 
such  amended  bill,  and  to  make  the  transcript  conformable 
such  new  roll ;  which  rule  was  made  absolute,  notwithstand- 
f  an  objection  by  the  defendant's  counsel  that  the  application 
oie  too  late,  because  it  was  not  made  until  after  a  writ  of 
it>r  was  brought.  And  on  this  occasion 
The  Court  said  that  the  rule  itself  appeared  to  be  reasonable, 
lat,  though  the  plaintiff  had  acted  inadvertently  at  first  in  mal^- 
^  the  altenftiott  without  leave  of  the  Court,  nothing  improper 
IS  intonded,  it  having  been  done  under  the  advice  of  coun- 
I ;  bnt  they  said  they  should  strongly  animadvert  on  a  similar 
oc^eding  in  future.  And  that  th^  lateness  of  this  applica- 
m  was  no  objection,  since  nothing  was  more  common  than 
i  a^lieation  to  the  Court  of  Chancery  to  grant  an  original^ 
ter  the  want  of  an  original  had  been  assigned  for  error. 
Rule  absolute  on  payment  of  costs  and  also  the  costs  in  error* 


FALLdnv^ESflg-atu^  Taylor.  j[«j^. 

rHE  defendant,  in  March,  179^  executed  a  bond  to  the  ^^^^ 
plaintiff  in  the  penafty  of  500/.  with  a  condition,  (after  g^cntoM 
Halting  that  the  defendanthad  erected  and  for  twoorthree  years  conditioned 
ftptand  continued  three  walls  or  cribs  across  the  river  Wye,  ]^^^^^^^ 

»'(oatli«ob1ifee*ta«reci|irDOtto  prowcote  hiin)shoold  remove  cerUin  public  soiwacti, 
^dnotefcctaD^otlieriofUieMiiiekiiid,issoodiiiUw.    Lll£ip.fi5.J 


which 
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amembled  at  the  Qaarter  Seaeions  at  Hereford  had  directed  die 


^^m^^  plabtiff  (a)  to  pioaecote  all  persons  erecting,  keeping, ornsin- 
TAYbOE.  taining  snch  walls,  cribs  and  other  nuisances  in  and  iqM»  lie 
river,  in  order  to  preserve  the  navigation,  and  that  in  pumniice 
of  such  orders  he  (the  plaintiff)  had  prepared  bills  of  indicHDeizt 
against  the  defendant,  who,  in  order  to  avoid  the  expenccTof  the 
indictment,  had  applied  to  the  plaintiff  not  to  prefer  tbesuKf 
4ipon  condition  that  he  (the  defendant)  should  remove  the  saki 
nuisances  and  enter  into  this  bond,  to  whidi  the  plaintiff  M 
consented,  that  if  thedefendantdid,onorbefore  the  1st  of  &p- 
lemfter then  next,  entirely  remove,  take,  and  carry  away,  as  well 
the  said  walls  or  cribs,  as  all  others  that  he  had  created  or  kept 
and  maintained  in  and  upon  the  said  river,  and  the  stones^ma- 
terials,  and  foundations  of  all  such  walls  or  cribs,  so  that  tiie 
same  should  not  remain  and  obstruct  the  course  or  nav%atioB 
of  the  rivet,  and  should  not  at  any  time  erect  or  rebuild  any 
other  walls  or  cribs  in  the  river  to  the  prejudice  of  the  nangt- 
tion,  then  the  obligations  should  be  void. 

The  plaintiff  having  declared  upon  the  bond,  the  def^idaBt 
craved  oyer  of  the  condition,  and  pleaded  the  general  issue  aad 
performance  of  the  condition,  on  which  issue  was  joined,  hvi 
at  the  last  Hereford  Assizes  before  Lord  Kenyan^  the  plaintiff 
obtained  a  verdict. 

Abhoif  in  the  last  term,  moved  in  arrest  of  judgment,  ontke 
ground  that  the  contract  disclosed  in  the  condition  of  the  bead 
was  an  illegal  contract  and  could  not  be  enforced  inacooitof 
justice.  That,  as  the  plaintiff  was  directed  to  proeeeate  the  d^ 
fendant  for  a  public  nuisance,  the  taking  of  a  bond  to  hisovi 
use  forbearing  to  prosecute  might  be  an  instrument  of  conosioD 
or  oppression  in  the  hands  of  the  plaintiff.  That  though  a  coo- 
stable  might  take  sureties  for  keeping  the  peace  for  an  affi^ 
committed  in  bis  own  view,  the  sureties  must  be  taken  to  tbe 
fise  of  the  king.  Sharrock  v.  JETamiemer,  C^o.  EHz,  375^ 
DtUt.  Just.  (^1.  1,  p.  4*  That  even  if  the  consideration 
of  thi^  bond  as  far  as  respected  the  removal  of  the  nui- 
sance were  lawful,  every  thing  required  of  the  defendaot  be- 
yond that,  was  without  consideration.  That  in  Say  r.The 
puke  of  Beaufort  (6),  where  a  verdict  had  been  given  on  a 
bond  entered  into  by  Roy  not  to  commit  any  treapafis  oo  tbe 
^uke'9royalty  by  shooting,  hunting,  or  fishing,  LordChancePof 
^a)  WboWaatiwcleirk  of  tbe  peace.  i^h)  %Atk.m, 

HarMch 
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toicke  gave  relief  by  gnaiting  an  injanctioii  to  stay  all  fur-     1796. 

proceedings.  — — — 

le  case  was  to  have  been  argued  to-day,  but  agabut- 

he  Court  were  all  clearly  of  opinion  that  they  could  notap-  T^TLoa. 

the  judgment. 

>Td  KBiffTOiVy  Ch.  J.  said,  the  wani  of  a  consideration  to 

nd  affords  no  ground  of  objection ;  and  if  there  ware  any 

^  illegal  in  this  consideration,  the  defendant  should  have 

ded  it.     In  the  case  of  Roy  v.  The  Duke  ofBeattforif  Lord 

ncellor  Hardwicke  did  not  think  that  the  bond  was  void  at 

but  he  gave  relief  to  the  defendant  on  the  ground  that  the 

ntiflfhad  made  an  improper  use  of  it. 

iAWRENCE,  J.    The  defendant  n^ight  have  given  a  bond  to 

plaintiff*  without  any  consideration  at  all ,  and  why  may  he 

give  a  bond  for  a  consideration  that  is  legal  ? 

Rule  to  arrest  the  judgment  dischaiged, 
^jeyceeter  for  the  plaintiff. 
^miesj  JLaney  and  Ahbot^  for  the  defendant. 


>E  on  the  Demise  of  Burlton  and  Others  against   Mtndi^ 
Roe.  ^^^^ 

rm^MPIER  moved  to  enter  up  judgment  against  the  casual  ^f^[^ 
^  ejector.    This  was  ejectment  against  several  tenants;  nootf;  tim 
t  in  the  several  copies  served  the  name  of  the  individual  te-  ^^^^ 
Qt  on  whom  the  declaration  was  served,  was  prefixed  to  the  prefixed  to 
tice  instead  of  the  names  of  h\\,  and  consequently  the  person  aerred  ooT 
Jting  the  affidavit  of  service  could  not  swear  that  the  copy  of  Jj^  '"^ 
y  one  declaration,  and  notice  was  served  on  all  the  tenants,  mieneoc** 
ie  question  therefore  was.  Whether  there  should  be  several  Itoafop"^ 
les,  or  whether  one  would  be  sufficient  ?  J"**?"*^ 

The  Court  were  of  opinion  that  one  was  sufficient.  cSuu 

CJCCtAT* 
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Doe  on  the  Demise  of  Collins  against  Welur, 


J^6M. 


TN  ejectment  for  a  raesgnage  the  questioBturaed  on  this  poat» 
-■-Whether  a  lease  of  the  premises  from  Chark$  Bulger  aad 
rti!«eKCti^  •/«»«  his  wife  (underwhich  last  the  lessor  of  the  plaintiff  daia- 
nenuaa  ed)  to  ^e  defendant  for  twenty«-one  years,  conimeadng^  froa 
SlT/^Tr  ^^^  25th  March  1780,  were  the  valid  lease  ? 
thette  of  It  appeared  that  in  AuguH  1771,  Jaw  Palmer  (afterwsids 
life,  re-  JOMe  Jfutcher)  being  seised  m  fee  of  the  premises^  pronoos  to 
JJj{j^/^°  and  in  contemplation  of  her  marriage  with  Charle$  Buidter,  bj 
lOM  and  fbr  lease  and  release  con?eyed  the  same  to  trustees  and  their  beiis 
m'tiir^*'  ^o  ^he  use  of  herself  in  fee  until  the  marrii^^  and  afterwards 
•boiiid  hj  lo  (be  use  of  herself  for  life,  remainder  to  the  use  of  such  perwo, 
attested  by  and  for  such  estates  as  sue,  notwitbstandmg  ber  co?ertm«St 
aMWM^ap^  should  by  deed  or  will  executed  in  the  presence  of  three  wit- 
point,  mad  nesses  appoint,  and  for  want  of  such  appointment,  to  the  use  of 
nch  apl  herself  in  fee.  The  marriage  took  place,  and  the  lease  in  ^ao- 
MvmUa  t  ^^^^  ^*"  afterwards  granted  by  the  husband  and  wife,  attested 
fteneir  in  by  two  witnesses  only«  The  husband  died  about  three  jears 
fccr  huiH*"*  ago,  after  which  the  wife  receired  rent  of  the  defendsat  for 
ISrt^^  the  premises  ae«itaHqrafter  the  bMbvad's  death.  The  wife  ber- 
Win  io  p«r*  self  died  on  the  4th  December  1796 ;  and  by  her  will  attested  bj 
^1^^  three  witnesses,and  executed  at  the  lifetime  of  her  husbaDd,aod 
*!tisii«tk^  prior  to  fhe  lease  Io  the  defendant,  aftet  recitiailg  the  aMl^snat 
la  fe^/irfier  ^^d  the  power  therehy  resenred  to  ber^  devised  the  prenuiet  t9 
^*^f^  the  lessor  of  the  {Plaintiff  in  fete.  I^nce  her  death,  tho  lessor 
ftiisiMvHff  of  the  plaifttMF,  after  baying  accepted  r^nt  frofti  the  defeadent 
VImtfyM  *^^^^ar  ^^^  ^he  death  ^MiH.  ^leAer,  gave  him  a  half  yetr's 
of  the  set.  uottce  to  ^(ffit  cndtttg  at  Zotfy-ifay  1797. 
tf^t^  de-  Twoobjection»w^re  takenat  the  trialbeforeLordCbieOaslice 
fi^wf  "^  ^yre  at  the  last  assizes  for  iSmwcjt.  Ist,  That  Ae  lease  by  fte 
potammt  to  husband  and  wife  of  the  wife's  laAd  was  not  void  as  te  the 
MdXr*^  wifebutmereTy  voidable  after  she  was  discovert;andihalthetife 
*««•  ho*-  had  confirmed  it  by  accepting  rent  accruing  after  her  husband's 
death  she  death.  2(11y,  Supposing  the  lease  not  to  be  valid,  as  not  bayiBg 
J^***^^    been  executed  under  the  power  reserved  to  thewife,  and  tbattbe 

the  defendant :  Held  that  sach  leafe  was  voidable  only  by  her  opon  her  hnshand^t  dieatk;  is^ 
that  her  receipt  of  rent  accrorng  afterwards,  was  a  coafirmation  of  it  agaiast  J.  who  claiactf 
tinder  her  appointment  by  the  will. 

Where  tenant  for  life  grants  a  lease  for  years,  whirh  Is  void  agakist  the  remainder-nftB,  aid 
the  latter  before  be  elects  to  avoid  it  receives  rent  from  the  tenant,  whereby  a  tenaotcy  froa 
year  to  year  is  created,  >et  this  is  with  reference  to  the  old  term,  and  therefore  a  half-yetr^iosj 
tice  to  quit  from  the  remttinder-num  ending  with  the  old  year,  is  good«    [1  UtBL  97.] 
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lemr  of  Ike  plaintiff  daimnig  Mremainder-man  under  the  ex-    ^^gS, 
ecution  of  that  power  may  elect  to  avoid  it,  yet  having  since     ^^^ 
accepted  rent  from  the  defendant,  whereby  the  latter  became    agtOmti 
tenant  from  year  to  year,  such  tenancy  must  be  taken  to  com-  ^««'«*«* 
meiicc  from  the  4th  of  Decm&er  1795,  when  Mrs.  Butcher  iCfi^^riM 
died,  till  when  the  former  lease  subsisted;  and  consequently  the  y  /-/  ^  ff 
notice  to  quit  at  Lady-Day  1797,  was  irregular.    The  learned 
Judge overmled  both  the  objections,  and  a  verdict  was  taken* 
for  the  lessor  of  the  plaintiff,  with  liberty  for  the  defendant  to 
move  to  set  it  aside  and  to  enter  a  nonsuit,  in  case  this  Court 
thought  either  of  the  objections  well  founded. 

SAcplerdSerjt.  accordingly  moved  for  that  purpose  in  the 
last  Term  upon  both  grounds:  but 

The  Cawrif  being  dearly  of  opinion  that  there  was  no  feun- 
dation  for  die  last  objection,  and  that  the  acceptance  of  the 
rent  by  the  lessor  of  the  plaintiff,  had  relation  to  the  old  con* 
tract,  and  not  to  any  new  agreement  (a),  granted  the  rule  nisi 
upon  the  fiist  objection  only, 

Efski$tef  Marryaif  and  Bestf  now  shewed  cause ;  and  insist- 
ed first  Aat  tlie  lease  was  absolutely  void,  it  not  being  attested 
conformably  to  the  power,  considering  Mrs.  Butcher  merely 
as  tenant  for  fife,  at  that  time  when  the  lease  was  e^secuted. 
[This  argument  was  advanced  without  adverting  to  the  con- 
dmiott  of  the  settlement,  whereby  it  appeared  that  Mrs.  Butcher 
had  the  reversion  in  fee  in  her  at  that  time.  But  when  their 
attention  waft  drawn  to  that  circumstance^  They  contended 
secondly.  That  the  lessor  of  the  plaintiff  claimed  under  a  will 
executed  in  pursuance  of  the  power,  antecedent  to  the  defend- 
ant's lease  and  paramount  to  it. 

Wood  contjA  cited  several'  authorities  to  shew  that  a  lease  by 
the  husband  and  wife  of  the  wife's  lattd,  whereof  she  was  seised 
in  fee,  was  only  voidable  by  her  after  hiiBhand'»  death ;  and  that 
her  receipt  of  rent  afterwarda  was  a  conftrmation  of  the  leasee 
kindiag  herself  and  all  who  claimed  under  her»BTO»Re8cit.pL70^' 
Aecepianee,  pL  6,  'iAnd.43.  Dy.  169.  WoHcny.  Hek,lJliod.29U 
Gaodriffht  v.  Straphan^  Cawp.  208. 4  Fin.  Mr.  101.  Now  here 
^hen  the  lease  was  granted  to  the  defendant^  thf^  reversion  in 
iee  was  in  the  wife,  subject  indeed  to  a  power  of  appointment 
in  hers  but  which  reversion  was  not  devested  by  her  having 

(a)  Vid.  ante,  83«  Doc  ▼.  ffaUs,  aad  Syket  d.  Murs^Unydc  ▼•  *«^9  cited 
ante,  t  toI.  16K 

then 
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— — —  and  could  have  no  operation  during  her  life. 

^mM  ^'^  Kentoit,  Ch.  J.  The  reversion  in  fee  being  in  the  wife 
WKLua,  at  the  dme  of  the  lease  executed  makes  an  end  of  thisqiKSdoo; 
for  the  lease  being  only  voidable,  her  receipt  of  rent  after  her 
hnsband's  death  confirmed  it.  And  her  will  whieh  was  ambu- 
latory till  her  death,  cannot  vary  the  case ;  for  it  could  have  ao 
operation  during  her  lifetime,and  any  act  which  was  aftnwinit 
done  by  her  inconsistent  with  her  will  was  protantoarevocatioa 
of  it.  If  indeed  the  question  had  turned  upon  thepoweroftp- 
pointment,  the  lease  not  being  attested  conlbrmid>ly  tberetcv 
could  not  have  been  sup|>orted  in  a  court  of  law)  y^  even 
then  being  granted  for  a  valuable  consideration  and  merely  de- 
.  fective  in  point  of  form,  a  Court  of  Equity  would  have  inter- 
fered,  and  directed  a  proper  lease  to  be  granted.  In  Ruiik  r, 
Pcpham  (a),  though  Lord  Bardwicke  in  a  coui;^  of  law  hdil 
himself  bound  to  decide  against  a  lease  not  duly  executed  st- 
cording  to  a  power  reserved,  yet  Lord  TiMot  presidii^  in  tbe 
Court  of  Chancery,  upon  a  bill  filed  by  the  lessee,  decreed  tbe 
lease  to  be  binding  on  the  parties,  and  made  the  defendant  paj 
all  the  costs  in  law  and  equity  (by 
Per  Curiam^  Rule  absolote. 

(a)  ^Strj.  90S. 

(6)  It  seems  ia  that  caw  from  whatUmid  inS  Burr.lHI,  UhU  Leid  7UM 
he\6  tbe  lease  to  be  warranted  by  the  power,  sayiog  it  was  a  bliuderii^,  bat  ■■< 
a  defectife,  execution  of  iu  But  see  the  case  of  the  Dean  and  Chapter  of  SL 
JPmVa  to  this  point  mcntioaed  at  the  end  of  the  ca»e  oC  Akxmdtr  v.  Jksmkr^  2 
res.  645,6. 


ifM^«y,  Ilderton  against  Atkinson. 

ON  the  trial  of  this  action  of  assumpsit,  at  the  last  NemcaiAl^ 
receded  assizes  before  Mr.  Baron  Thomstmy  the  only  questioa  vas 

money  Whether  one  Barber  were  a  competent  witness.  He  had  been 
pay  to  c.»  the  agent  of  the  plaintiff,  and,  as  asserted  by  the  defendant,€<m- 
and  the       tinned  to  be  so  at  the  time  when  he  received  a  sum  of  20M  (tbe 

Qoestlon  oe 

Whether^,  money  in  dispute)  from  the  defendant,  and  receired  the  money 
^ent^^C,  ^D  that  character.  The  plaintiff  admitted  the  receipt  of  the  mo- 
for  that  jiey  by  Barber^  but  denied  his  agency  at  the  time  of  the  receipt 
^7  be'  '  The  defendant  called  Barber  to  prove  the  agency,  but  he  wai 
wi"^*to  objected  to  on  the  ground  of  interest.  The  defendant's  conusel 
prove  the  said  that  his  interest  was  equal ;  for  if  the  plaintiff  recovered, 
^*^^^*      the  defendant  might  maintain  an  action  against  bimtoiecorer 

bad 
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I  tbe  20OL;  if  the  defendant  recovered,  the  plaintiff  might    179& 
JBarber  for  the  same  sum  ;  so  that  either  way  Barber  was  -^— 
e  and  came  to  charge  himself.  ^^gSSS' 

at  the  plaintiff's  counsel  argued  that  Barber^s  interest  was  Atkimsv* 
ngner  in  favour  of  the  defendant,  because  the  defendant 
Id  be  entitled  to  recover  the  costs  of  this  action,  as  well  as     [U  Eait 
money  itself  from  BarbeTf  if  Barber  had  received  this  mo-  ^^*I 
under  a  misrepresentation  of  his  own  character.    The 
ned  Judge  rejected  the  witness  and  savedthe  point.  A  ver« 
;  having  been  given  for  the  plaintiff,  a  motion  was  made  in 
last  term  by 

Thambre  and  Park  to  set  it  aside,  on  the  ground  that  the 
ness  ought  to  have  been  received.  Cause  was  now  shewn 
linst  that  rule  by 

Law  and  Holroyd;  who  urged  the  same  ground  of  objection 
y  had  taken  at  the  trial ;  and  mentioned  the  cases  of  Or een  ▼ 
e  New  River  Company  (a),  and  Thampscn  v.  Bird(b) ;  in  the 
mer  of  which  the  Court  said  that  the  instance  of  the  servant 
A  tradesmen  being  permitted  to  prove  the  delivery  of  goods, 
s  an  exception  to  the  general  rulcf,  that  an  interested  person 
gfat  be  a  witness ;  and  in  the  latter,  which  was  an  action  on 
policy  of  insurance,  the  captain  of  the  vessel  was  holden  not 
be  an  admissible  witness  to  disprove  barratry,  by  shewing 
It  the  barratrous  acts  were  done  by  the  consent  and  direction 
the  owners,  without  a  release  from  the  underwriters. 
But  The  Court  were  of  opinion  th^t  the  objection  to  the 
Imissibility  of  tbe  witness  was  not  well  founded,  because  in  any 
ent  the  witness  stood  indifferent  in  point  of  interest  between 
e  parties,  being  liable  either  to  pay  the  money  received  to  the 
aintiff,  or  to  refund  it  to  the  defendant  (c).    That  if  such  an 

objection 

(b)  Sittingi  before  Lord  Kmymi,  after  B.  95  Geo.  9.     Bipin,  9S9. 

(c)  ETAfit  o.  Willi  AMI  and  others,  SiUiogi  at  OuildkaU  after  Drittitjf  form 
6.  cor  Lord  JCenyon. 

AflQBpfiit  for  roooey  paid  to  the  ne  of  the  defendaotf.  Tbe  defeodaoti  were 
voen  of  tbe  BimekintrokB  Btut  Iniiamen^  whote  Cuptain,  Mr.  Maxwdl^  bor- 
wed  money  of  the  plaintiff;  as  the  plalotif  alledged,  for  tbe  nse  of  the  ship,  but 
cordijig  to  tbe  defeadaoti*  case,  for  tbe  mt  of  tbe  Captain  biinielf.  Tbe  plaintiff 
Jled  Mr.  MaxmeU^  who  was  ol^f  cted  to,  as  betn^  interested,  to  discharge  him- 
Ifbytbrowinc  the  onus  upon  bis  owners :  to  this  it  was  answered,  that  if  so, 
«owBRB  bad  a  remedy  over  against  bim,  sapposing  the  money  came  to  bis 
UMit;  and  that  be  was  perfectly  indifferent ;  being  liable  to  tbe  plaintiff  opon  bif 
ITD  bill  of  exchange  on  tbe  one  band,  ard  to  tbe  owners  on  the  other. 
Urd  Km  vow,  Ch.  J.  I  thinlt  tbe  objection  has  been  well  answered  :  but  to 
Ut  extent  tbe  witness  sfaoold  be  received,  is  another  question.  This  does  not 
» ofltbegioimd  of  UuxmU  being  a  witacfi  of  nccesiity ,  for  courts  have  wy 
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I796»    dgcetion  ii»'thepreBetit were  topr^Tailyisiniglit  exdadelnikm  I 
who  ImmI  efiected  policies  of  iDSuianoe;  and  that  it  wodd  be  I 


'  wM*  ^ffi<^ul^  hereafter  to  draw  any  certain  line.  And  thejmde  the  1 ' 

Aiumoff.  RuIeabBolate.!' 

^  li 

j\miM^  The  Countess  of  Strathmore  against  A.  Roriksox 
Fo,  m.      Bowes  and  Others,  and  A.  Robinson,  Bowes  and 

Others  against  The  Countess  of  Strathmore  ami 

Others. 

f^EORGE  BOWES  ofSireaiksm  Casile  in  the  eomfr  ft 
jf.  by  win  ^J^^i)ttrAam£sq.  daceased,  by  bis  la«t  will  dated  TtkFcirmy 
khfrtthM  1749,  properly  attested  for  devising  real  estates,  gare  andde- 
TmlS^.  in  T^^  all  his  freehold  and  copyhold niainoiSyBiessiiageB^aiid  ste- 
trwtfor  nenients  and  hereditaments  whatsover,  not  held  in  moiigi^ 
pmm!  and*  <>'  '^  ^Hist  foT any  other  persons,  nor  held  by  any  lease  or  lesses 
■^«>2^  for  lives,  to  his  wife  Mary  Bowes,  Edward  Gilbert  £sq.£&tf- 
TC  w  landt,  beth  BaweSfJane  Bowes^  and  his  friends  the  honourable  Sff  B. 
I^e^co.  Smithsim,  Bart,  and  T.  Ruddj  their  heirs  and  as^iM,  to  fbe 


dicUwbere.  use  of  them  their  heirs  and  assigns,  upon  such  tmsta^  and  to  sod 
citiog  thaT  for  such  ends,  intents  and  purposes  as  are  therein  aftcrmeii- 
^mIii  hit  ^^^d»  ^^^  ^  ^  ^T'  ^B  ^^  ^^  should  have  any  son  or  sons 
freeboid  bome  in  his  lifetime  or  after  his  death,  that  th^  same  should  be 
h^^tcTtbe  ^"  ^"^^  f^'  ^^^  first  and  other  sons  successively  in  tail  nudeysod 
^s<^  for  default  of  such  issue,  then  in  trust,  for  his  daughter  M.  E. 
Rvokedthe  Sotre^for  her  life,  without  impeachment  of  waste;  and  after 


■8  reuued"  ^^^  determination  of  that  estate,  in  trust  during  her  life  to  sop- 
to  two  of  port  the  contingent  remainders,  and  after  her  death  then  in 
imm^^  trust  for  her  first  and  other  sons  successively  in  tail  male;  sod 
devised  bit  in  default  of  sttch  issue  then  in  trust,  for  all  and  every  the 

mtid  lands,  ^ 

ftc.  to  the  other  trastecs  upon  the  same  trotts  t  and  concluded  with  declaring  the  codifil  to  be 
'  part  of  his  will :  held  that  snrh  a  repablication  of  the  will  would  not  operate  to  paatheaficp- 
pnrchased  lands.  [2  B.  &  P.  500.] 

J-.       : 

y  -  • .  seldom  decided  on  a  lach  a  ground.    I  think  originally  the  plea  of  necesMj  «a 

only  admitted  in  eases  upon  the  staAote  of  Hoeand  Cry.  I  decide  this  cik  as  the 
ground  that  the  witness  standi  Indiftrent  between  the  parties  i  IbrwMf  bewr  n! 
the  question  goce  here*  he  it  equally  answerable.  If  I  recollect  right,  tkh  p«S 
Iws  been  decided  In  the  cases  of  wbccactioa  of  Uthet. 

VeidictlhrpUitii* 

In  the  following  tene«  a  motion  wai  made  fbr  a  new  trial  on  other  poiiti  btke 
caose,  but  not  on  this  i  but  a  new  trial  was  refused  after  ai]guneat« 

dasfbM 
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daugiiters  of  the  said  JU.  E.  Bcwe$  as  tenants  in  common,  and    1796* 
the  heirs  of  their  respective  bodies,  with  cross  remainders  ' 

in  tail  general  to  the  sunriving  daughter  or  daughters  as  tenant  J^^^ 
in  common  in  case  of  one  or  more  of  the  dangliters  dy  facig  vi^kh»-  morb  ' 
out  heirs  of  their  respective  bodies;  with  diTere  nemaindersover.  b^^b«, 
AAer  making  the  said  will,  and  before  making  the  codicil  after  ^J^ 
mentioned,  the  devisor  pnrehased  several  estates,  and  partica- 
larly  in  1764,  be  pnrclMwed  an  undivided  third  part  of  a  certain 
freehold  estate  in  the  county  of  Difriash-and  was  seised  in  fee 
thereof  at  the  time  of  his  death.  The  devisor  afterwards  madf 
a  codicil  to  his  said  will,  dated  20th  Oei^er  1768,  and  pro* 
perly  executed  and  attested  to  pass  real  estates,  in  which  (after 
^  reciting  that  ^'by  his  last  will  and  testament,  dated  the  7th  of 
^February  174Bt  be  had  given  and  devised  all  his  freeholdand 
'^  copyhold  manors,  &c«  to  Immh'Mary  BameSf  her  father  Bm 
*^  CfUberif  his  sister  E.  Bome^^  and  his  sister  Jane  Bmoes,  and 
"^  his  friends  the  honourable  Slip  1¥.  Smiih^an;  Bart,  and  T.  RuM 
^  their  heirs  and  assigns,  and  to  the  use  of  them  their  beiniand  as« 
^  8%ns  upon  the  trusts  intents  and  purposes  therein  mentioned,) 

V  herevckedall  his  above  devise,  so  far  as  it  related  to  the  above 
'<  Sir  a  Similmnifiim  Earl  of  ATorMttmiM-fatid)  and  T.  Rudd 

V  and  theur  hehrs ;  and  thenr  he  gave  and  devised  hi»  said  iandtf^ 
^tenemenis  and  kerediiameMsfi  unto  the  above-named  Mary 
*"  Vetoes  his  said  wife,  E,  Gilbert,  and  his  sisters  E.  Bowee  and 
^X  BoweSf  their  heirs  and  assigns,  upon  die  same  trusts,  in- 
^  tents]  and  purposes  as  he  had  given  and  devised  the  same  by 
^  his  said  last  will.  He  revoked  the  legaciesof  &002.  each,  which 
"*  he  bad  given  to  the  said  Sir  J7.  Smithe&n  and  T.  Rudd;  and 
''also  revoked  the  executorship  of  the  said  Earl  of  ^orMuvi- 
*^  herland  and  T.iStfiUof  his  said  lastwill,  and  the  guardianship 
'^  of  his  daughter  devided  to  the  said  Earl  of  Nortkumberland : 
^  and  confirmed  and  appointed  his  wife  ilfary  Bowes,  the  said 
**B.  Qilbert  and  his  said  sisters  E.  and  </.JSotoe«,executorB  of 
^  his  will ;  and  revoked  the  trusteeship  of  the  said  Earl  of  iVb/- 
^  Aumherland  and  T.  Rudd,  for  laying  out  the  savings  of  the 
**  produce  of  his  real  and  personal  estates  in  the  purchase  of 
"  lands :  concluding  thus,  I  do  hereby  make  and  declare  this 
"  codicil  to  be  part  of  my  last  will  and  testament;  as  witness,*' 
^*^  The  devisor  afterwards  died,  leaving  the  said  .Ifary  Ele^ 
^^or  Bowes  his  only  child  and  heiress  at  law. 

TheLordHighChancellororderedthatthe  above  caseshonldbe 
uadefti^th^  opinion  of  theJodg^s  of  IhjsCouiti&tbat  tbequestion 

thereupon 
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1798.    ihereapan  should  be.  Whether  the  codidl  dated  the  20&daf  of 
Odober  nSSmadehj  the  testator6eorjpefio«7e«  wasaiepdiika- 


.te!^4.  ^^  ^^^  ^Ul*  d«^  Ae  7th  day  of  Febuary  1749,with  rapect 

■OM     to  theestate  purdiased  after  the  date  of  the  aaid  teatatoi'f  will! 

B^wst,       "nitt  question  was  argued  in  the  lastTerm  by  Chambrtm  the 

*^^^   affinnatiye»  and  Raine  oontra ;  and  now  by  Law  in  the  affir- 

matire ;  Er$iein»  wfis  to  have  argued  e  contrs. 

Aiguments  for  the  afBrmative  of  the  que^ion»  Whetho-fhe 
codicil  was  a  republication  of  the  wOl,  so  as  to  pass  the  after- 
purchased  lands  f 

The  Court  will  not  presume  that  the  testator  meant  to  die 
intestate  as  to  this  part  of  his  property,  espedally  when  hemadk 
a  testamentary  disposition  after  the  acquisition  of  it    It »  a 
general  rule  that  a  codicil  properly  attested  to  pass  real  proper- 
ty, referring  to  an  antecedent  will,  thoogh  not  annexed  there- 
'to,  is  in  law  a  republication  of  the  will,  so  as  to  gire  Aesaiae 
date  to  it,  as  is  giyen  to  the  codicil.    And  here  the  densor  by 
his  codicil  directs  that  it  shall  be  taken  to  be  part  ofhis  last  wilt 
and  testament.    Acherhg  ▼•  Veimom,  Com.  Rep.  381.  3  Bro. 
P.  C.  107.  Potter  y.  Potter^  1  Vex.  437.  Gibim  v.  Mmaf§rt, 
1  Vez. 488. 49  (a).  Jaehgom  r.  Hurloek^^mbL  487.  HegSn  t. 
HejfHnf  Cowp.  190.    Doe  ▼.  Dm^g^  «&•  1&8^  nnd  Blames  r. 
Crotto.  4  Bro.  Ch.  Rep.  2.    1  Vez.  jun.  486.  S.  C.  and  other 
cases  there  cited.    But  it  will  be  signed  that  the  testator  by 
the  particular  terms  of  the  codicil,  has  confined  the  operatioQ  of 
it  to  the  estates,  which  he  had  at  that  time  of  quaking  his  wffl,  in 
respect  Co  which  alone  the  codicil  is  a  republication  of  thewill ; 
but  no  such  intent  is  expressed,  and  none  can  be  implied  in 
law  contrary  to  the  general  rule.    Where  a  man  devises  all  his 
lands,  his  general  intent  is  to  pass  as  well  his  after-purchased 
land,  as  that  of  which  he  is  possessed  at  that  time.  It  is  only  by 
a  technical  rule  of  law,  that  a  will  cannot  pass  after«-purchased 
lands.    In  furtherance  however  of  the  intent,  the  Courts  hare 
been  solicitous  to  lay  hold  of  the  circumstance  of  an  after^osde 
codicil,  to  give  that  efiect  to  the  will  where  the  terms  of  it  are 
geueral  enough  to  include  all  his  estates ;  and  all  that  is  required 
since  the  statute  of  frauds,  is,   that  the  codicil  referriog 
to  and  republishing  the   will,  shall  be  attested  by  three 
witnesses,  in  ordei^  to  pass  real  property.    If  indeed,  as  was 
said  by  Lord  Mansfield  in  HeyKn  v.  Beylint  otie  devises  lands 
by  name,  and  purchases  new  lands,  and  republishes  his  will, 

(a)  Tbb  if  the  lamecaie  si  that  reported  by  thensme  of  GIIms  yt.B9im^JaM» 

tit 
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the  new  lands  will  not  pass,  because  the  will  speaks  only  of  the  1798* 
particular  lands.  But  says  he,  if  the  testator  had  given  all  his  ' 
lands,  a  republicatiou  would  affect  the  new  purchased  lands,  strIth- 
because  it  is  the  same  as  if  the  testator  had  made  anew  wilh  Now  ^orb 
here  the  words  of  the  will  are  sufficient  to  pass  every  estate,  for  Bowst, 
hedevisesall  his  freehold  and  copyhold  manors,  &c.  And  in  the  *"2jJ^^" 
codicil  republishing  his  will,  there  are  no  words  to  restrain  the 
generality  of  the  will,  or  to  shew  his  intention  to  be  not  to  pass 
the  after-purchased  lands.  The  codicil  begins  by  reciting 
**  Whereas  I  have  given  and  devised  all  my  freehold  and  copy- 
"  hold  manors,'  &C  to  the  trustees  named ;  this  shews  that  it  was 
in  hiscontemplation  to  pass  all  that  he  had.  There  are  no  ex- 
clusire  words  shewing  that  his  intention  was  confined  to  pass 
those  estates  only,  of  which  he  was  seised  at  the  time  of  making 
his  will :  but  the  words  used  are  in  themselves  sufficient  to  pasa 
all  the  estates  which  he  then  had.  He  then  proceeds  thus,  **  I 
hereby  revoke  all  my  above  devise  so  far, as  it  relates  to"  the 
two  trustees  named ;  this  therefore  operates  as  a  confirmation  of 
the  rest  of  the  will.  But  then  he  devises  his  said  lands,  &c. 
upon  the  same  trusts  as  before :  and  this  it  is  contended  shews  his 
intent  to  be  only  to  pass  the  lands  which  he  had  before  devised, 
under  the  trusts  of  the  will.  But  the  y/vord  **  said**  must  rather 
refer  to  the  antecedent  before  expressed  in  the  codicil^which  isall 
my  freehold,  &c.  according  to  WinchJ&S.,  words  of  relation  will 
never  contract  that  which  has  been  put  down  before.  If  instead 
ofosiogthe  words  ^^saidT*  he  hadrepeated  the  description  of  his 
property  before  expressed,  there  could  have  been  no  doubt  i  but 
this  must  have  the  same  construction,  according  to  the  maxim 
verba  relata  inesse  videntur.If  indeedthe  devisor  had  before  men- 
tioned a  particular  description  of  lands  by  name,  then  the  word 
9aid  having  relation  thereto  might  have  been  taken  to  confine  the 
operation  of  the  codicil  to  those  particular  lands;  but  the  relative 
must  be  co«extensive  with  the  antecedent.  The  like  argument 
applies  to  the  subsequent  word  ^^same!*  But  further,  it  appears  by 
the  codicil  that  he  must  have  intended  to  pass  his  after-purchased 
land;  for  he  revokes  the  trusteeship  as  to  the  same  two  persona 
''for  laying  out  the  savings  of  the  produce  of  his  real  and 
personal  estates,'*  &c. ;  by  which  it  is  plain  he  intended  the 
savings  of  all  the  estates  which  he  then  had,  and  not  merely  of 
those  which  he  had  at  the  time  of  making  his  will.  This  shews 
^hat  he  meant  by  all  his  lands  in  the  recital  at  the  beginning. 
Bttt  if  there  be  any  doubt  on  these  grounds,  at  all  events  the 
VouVIL  Ji  geuena 
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^798.    geneni  words  at  the  conclusion  of  the  codicil,  "  I  do  fercby 

-  **  make  and  declare  this  codicil  to  be  part  of  my  last  will  md 

STaATH-   ^  testament/'  are  alone  sufficient  to  incorporate  the  twoiBStni' 

^^V^     mentSy  and  to  pass  the  after-purchased  lands,  as  by  a  will  bear- 

Bowrs,    ing  the  same  date  as  the  codicil. 

and  vice  Arguments  ^  contrcU  The  codicil  operated  as  a  rqwblki- 
(ion  of  the  will,  so  far  only  as  to  what  passed  by  the  will  itielf; 
because  by  the  very  terms  of  the  codicil  its  operation  iscoDfised 
to  such  lands  only,  as  were  before  included  in  the  trust  to  Sk fl. 
Smithifon  and  Rudd.  And  admitting  that  the  word  said  refen 
to  the  recital  at  the  b^inning  of  all  his  freehold  and  capi^ali 
manors^  &c.  yet  that  is  expressly  confined  to  thoseestateswbi^i 
he  had  by  his  will  demised  to  the  former  trustees,  and  whicb 
consequently  did  not  include  the  after-purchased  estate.  Ad- 
mitting this  to  be  a  question  of  intention,  the  question  will 
still  be,  Whether  he  intended  to  pass  the  after-purchased  estate 
by  referring  in  terms  to  the  lands  which  be  had  at  the  time  d 
making  his  will  f  and  supposing  he  had  no  such  intent, he  conid 
not  have  found  words  more  apt  to  exclude  the  after^rchased 
lands.  Nor  is  it  improbable  to  suppose  that  he  meant  to  leave 
come  part  of  his  estate  in  the  discretion  of  his  heir  at  Uw.  la 
9  Com  Dig.  tit  Devise  (E.  4)  speaking  of  cases  where  a  sev 
publication  is  ayufficient,  it  is  said,  ^  If  a  man  devise  all  \» 
^  lands  in  A.  and  afterwards  purchase  other  lands ;  if  he  make 
^  a  new  publication  of  his  will,  and  use  words  which  shews  iii 
^  intent  that  the  lands  newly  purchased  shall  pass  bjf  il,  it  issofi- 
**  dent  to  pass  them ;  for  the  words  in  the  will  were  apt  for  tbat 
<*  purpose.''  But  speaking  afterwards  fpL  5.)  of  cases  where  a 
new  publication  is  not  sufficient,  it  is  added,  ^  If  a  testator 
*<  after  anew  purchase,  annexes  a  new  codicil  for  le^des,  tiiis 
^  is  not  sufficient  to  pass  the  land  without  words  for  such  par* 
'^  pose.''  How  then  in  this  case  can  the  codicil  operate  as  a 
republication  of  the'  will,  so  as  to  pass  the  after-purchased  laadf 
when  it  was  only  made  for  the  special  purpose  of  striking  oat 
two  of  the  trustees  who  were  named  in  the  will  f  As  to  Ae 
case  cited  of  Ackerley  v.  Vernon  (a)  it  spears  ftos 
what  is  stated  by  Lord  Hardwicke  in  Gibson  v.  Rogers  (i) 
that  the  minute  book  of  the  House  of  Lords,  shews  tbe 
opinion  of  the  judges  to  have  been  that  the  codicil,  wfaich 
had  revoked  part  of  the  former  devises,  smd  thereby  ^ 
vised  some  after-purchased  lands,  was  to  be  coasidefed  as  iv* 
{«)  CMi.jRitj».S8l.  {k)AmkL91. 

eerporated 


and  vice 
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orated  in  the  will,  and  consequently  a  confirmation  of  if.     1798. 

a  thence  it  appears  that  the  codicil  contained  an  express  '' 

^nitioo  of  thie  after-purchased  lands.    In  Barnes  v.  Crow   gJ^^Ta* 

he  testator  in  the  original  will  had  devised  all  his  estates     »orb 

ecoun ty  ciKeni  tltathe  migiidie  seized  w  poeseesei  of  ;and    bo  w  bi » 

gk  in  point  of  law,  that  would  not  have  passed  after-pur- 

«d  land,  by  force  of  the  will  itself,  yet  when  the  will  wasre- 

iished  by  tfiecodidi  after  the  purchase  made,  it  necessarily 

le  very  terms  of  it  applied  to  the  land  purchased  be£»^  Ae 

ing  of  Ifae  codicil. 

ird  KfiHYON,  Ch.'  J.    It  was  owing  to  the  pressing  impor* 

tyof  jthe  counsel,  and  not  on  account  of  any  difficulty  that 

euted  itself  lo  US,  that  this  case  stood  for  asecond  argument ; 

to  be  sure  there  is  uo  doubt  wJbateyer  in  the  case.    It  is 

rthat  a  codicil,  confirming  a  will  of  lands  in  general  words, 

pass  lands  purchased  between  the  making'of  the  wiU  and 

codicil.    But  bece  ibe  question  is.  Whether  it  was  the  in* 

ioQ  of  the  devisor  to  pass  by  the  codicil  any  thing  more  than 

Jdhave  passed  by  the  will  itself?  Now  wh^  is  this  case?  the 

Ator  gave  all  his  real  and  copybdd  estates  to  several  trustees 

bis  will,  in  words  sufficiently  comprehensive  to  carry  all  the 

ites  of  wbioh  he  was  then  seised.  Then  be  made  acodicif,  not 

xtend  his  will,  but  only  to  revokeso  much  of  it  as  vested  the 

ttes  in  some  ik  the  trustees,  whom  be  had  named  in  his  will 

I  then  he  gave  his  said  lands,  &c.,  that  is,  .those  lands  which 

had  before  given  by  his  wiU,  to  tbe  rest  of  the  trustees. 

'ROSE,  J.     In  Acherly  v.  Vem<m  there  was  nothing  restric-^ 

^ :  but  here  the  words  of  the  codicil  are  restrained  to  the 

ds  that  the  devisor  had  at  the  time  of  making  his  will.  The 

rds  are,  ^  I  devise  my  said  lands,  &c  upon  the  same  trusts, 

>  as  I  have  given  and  devised  the  same  by  my  said  will  :'*  but 

had  not  before  devised  the  lands  in  question,  for  he  had 

}Qi  not  at  the  timeof  making  his  will. 

UwRBKCE,  J.    In  the  case  of  Heylin  r.  Heylin  (*),  Loitl 

mfields^df  ^  If  one  devise  lands  by  tbe  names  of  J3^C,and2>« 

1  purchase  new  lands,  andrepublish  his  will,  therepublicatiqn 

es  not  concern  iiuch  new  lands,  because  the  will  speaks  only 

tbe  particidar  lands  B^  C,  and  2>.    So  here  the  testator  by 

^codiqlgavethe^atinands  thathehad  before  given  by  hiswill ; 

Ii2  M* 
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1796.     and  that  has  the  same  operations  as  the  enameratkm  djuti- 1 
cular  lands  in  the  case  put  by  Lord  Mansfield  • 


Bvu^U'      '^^^  following  certificate  was  afterwards  sent  to  &e  Lasd 
«o»«     Cbancellon 

BdwBf ,       **  We  have  heard  counsel  in  this  case ;  and  we  are  of  opi- 

•jj^*   nion  that  the  codicil  was  not  a  republication  of  the  will  so  a?  to 

extend  the  operation  of  the  will  to  the  real  estates  pnrrhasJ 

after  the  will  was  executed.    It  extends  to  the  estates  derisei 

by4he  will,  and  no  further* 

'  Kektoit, 

Feb  10th,  1798.  W.  H.  Ashhtbst, 

N.  Grose, 
S.  Lawhehce/* 


Barwick  on  the  Demise  of  the  Mayor  and  Alderaai 
^J|«*JJ       of  Richmond,  in  Yorkshire,  against  THOMFSoy 
and  Others. 

AT  the  trial  of  this  ejectment,  which  was  brought  to  recover 
At  0.ciwm.  certain  premises  at  Richmondf  on  a  demise  stated  to  If-^ 

!?i*ti*'d  ^^^^  made  to  the  plaintiff  "  by  the  mayor  and  aldermen  of  tic 
fora  yearto  borough  of /Ztcimoiid^g^ardians  andgovemors  of thepossesstoss 
■od^^r.^af-  revenues,  hered]taments,andgoods  of  the  Free  Grammar  Schawl 
terwardt  of  the  bufgesses  of  the  borough  and  town  of  iStcAmoiuIiD  Y<fri* 
tyecfment  ihtre**  a  Tcrdict  was  taken  for  the  plaintiff,  subject  to  theopi- 
5?*ill-..^'   >i«<w»  of  this  Court  on  a  case  in  substance  as  follows: 

1/.  caoiioi  wT      p\ 

dispute  the       King  Henry  the  Seventh  by  letters  patent  (dated  19  Hen.  i.) 
tiUeof  ^.   ^ufij^m^  ^Q  the  free  burgesses,  certain  lands,  &c.  theretofore 
11  Taunt,  granted  to  them  by  king  Henry  6*  Queen  Elizabeth  by  letters 
^^*^         patent  {an.  9  Uliz.)  granted  and  ordained  that  for  the  htm 
there  should  be  a  school,  called  The  Free  Grammar  School 
of  the  Burgesses  of  the  Borough  and  Townof /2tcAsiMi({»&c: 
that  there  should  be  one  master;  and  in  order  that  the  laoiis 
&C.  to  be  granted  and  appointed  for  the  maintaining  of  tbe 
school,  might  be  the  better  governed  for  the  continuance  of 
the  same  school,  she  willed  and    ordained  that  in  fotm 
the  four  bailiffs  of  the  borough  for  the  time  being,  should 
be,  and  should  be  calledGovernors  of  the  possessions,  revenoes 
hereditaments,  and  goods  of  the  said  school;  she  ako ap- 
pointed the  then  bailiffs  of  the  borough,  to  be  guardians  and 
governors  of  the  school,  and  ordained  that  the  isame  governors 
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daring  the  time  they  should  be  bailiff6,and  their  successors  bai-*     1798. 

liffsofthe  borough,  governors  of  the  said  possessioDs^&cshouId  — — 

be  a  body  corporate  and  politic  for  ever,  by  the  name  of"  The  ^^^^ 
guardians  and  governors  of  the  possessions,  re  venueSyheredita-  Thompi«k 
ments,  and  goods,  of  the  free  grammar  school."  She  also  willed 
&  granted  that  the  said  governors  &their  successors  might  plead 
and  be  impleaded  in  any  action,  &C  ;  might  purchase  and  take 
lands  for  the  support  and  maintainance  of  the  school ;  might 
appoint  a  master  whenever  a  vacany  should  happen,  and  might 
make  statutes  &  ordinances  touching  the  direction  of  the  school- 
master and  his  salary,  and  the  dispositions  of  the  rents  and  re- 
venaes  of  their  lands,  &c*    The  same  letters  patent  also  con- 
tained a  grant  to  theburgesses  of  the  borough  of  Richmondsnd 
their  successors  ofafairtobe  holden  on  a  certain  day.  Queen 
ERzabethhy  another  charter(anl9,£/ur.)incorporated  thetown 
of  Richmondhjthe  name  of ''The  aldermen  and  burgesses  of  the 
borough  of  Richmond:  giving  them  power  by  that  name  to  pur« 
chase  and  take  lands,  to  plead  and  be  impleaded  ordaining  that 
there  should  be  one  alderman  and  twelve  burgesses  only  grant- 
ingto  the  said  alderman  and  burgesses  and  their  successors  that 
they  should  have  all  and  singular  customs,  privileges,  &c.  grant- 
ed to  them,  or  their  progenitors  by  whatever  name  or  names, 
andsuch  lands  as  the  men  and  burgesses  of  the  town  of  Richmond 
ever  had  or  enjoyed  by  whatever  name,&c«& giving  them  power 
to  appoint  constables  and  other  officers  in  the  town  as  the  men  and 
burgesses  of  thetown  had  been  accustomed  to  do.  King  Charks 
the  Second  by  a  charter  (an.  20  Car*  2.)  incorporated  the  town 
by  the  name  of  **  The  mayor  and  aldermen  of  the  borough  of 
Richmond;**  willing  and  ordaining  that  all  grants,  gifts,  powers 
interests,  and  authorities  whatsover,  or  of  concerning  any  use 
through  means  of  piety  or  charity,  or  any  other  use  which  at 
any  time  before  had  been  settled  or  vested  in  the  alderman  of 
the  borough,or  in  the  alderman  and  burgessesyor  which  had  been 
exercised  or  enjoyed  by  them,  should  be  vested  in  the  mayor^ 
aldennen,and  burgesses,and  their  successors ;  and  confirmingto 
the  mayor,  aldermen,and  burgesses  of  the  said  town,  and  also  to 
the  free  burgesses  of  the  said  town  all  land,  &c  and  all  liberties 
privileges,  &c.  which  the  alderman  and  burgesses  of  the  town  or 
any  of  their  predecessors  had  had  or  enjoyed,S&c.  The  bailiffs  of 
the  said  borough  or  tomi  were  officers  continued  and  in  being 
afterthe  acceptance  oftHe  charter  of  the  19th  of  queen  Elizabeth 
&  are  mentioned  in  certain  entries  made  respecting  the  schoolby 

tfie 
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I79&    the  ftMem^n  and  bui^ess^d  itmerted  in  one  of  their  corpmiioB 
books.    Both  before  s(nd  aftef  the  graBting  of  the  charttf  of 


^*U^*  Charlei  the  Second  to  the  year  1706,  leases  for  years  bydeid 
VsvvptoR  were  from  time  to  time,  granted  of  different  parts  of  tiiehul 
noiv  in  question,  ivifh  others,  in  which  leases  the  bailifis  iec 
the  time  being,  of  the  borough,  were  joined  with  the  aldermen 
and  burgesses,  or  with  the  msyor  and  aldermen,  as  demisi]^ 
with  the  general  consent  of  all  the  rest  of  the  burgesses  of  tk 
borough,  under  the  yearly  rents  payable  to  the  respective  les- 
sors and  their  successors ;  with  a  proviso  that  if  the  same  shooU 
be  unpaid,  after  being  demanded  by  the  bailiff  of  the  saidrrec 
school  and  no  sufficient  distress  found  upon  the  premises,  tks 
it  should  be  lawful  to  the  respective  lessors  and  their  successor 
to  re-enter,  &c.  Previous  to  the  granting  of  the  charter  of  d« 
20  Car.  i.  the  bailiff  fur  the  time  being  accounted  with  tke 
then  aldermen,  and  the  rest  of  the  burgesses  in  different  j^^i 
for  all  theirreceijptsof  rents  of  the  school  lands,  crediting  tbeiiH 
selves  for  salaries  paid  to  the  master  and  usher  for  repairs  and 
taxes,  paying  over  to  or  receiving  for  their  successors,  the  ba- 
lance or  deficiency  yearly,  and  amongst  other  things,  tk; 
charged  therein  the  sum  of  S$.  as  their  allowance,  all  which  ac- 
counts are  signed  by  thealderman  for  the  time  being,  and  exa- 
mined and  allowed.  And  in  the  year  1677*8  after  the  graotiBf 
of  the  charter  of  the  20th  Car  3.  there  appears  an  accoost  of 
the  bailiffs,  allowed,  and  signed  by  the  then  mayor,  in  whick 
they  accounted  for  certain  fines  received  by  them  on  graBtinl 
new  leases  of  the  lands  belongingto  the  grammar  schoolfaodtk 
rents  thereof,  which  (it  thereby  appears)  they  paid  for  re-baiid* 
ing  the  school,  and  the  master  and  usher  for  their  salarieB. 

In  June  1704  an  order  was  made  by  the  mayor  Imd  aldenn^^ 
^  trustees  of  the  free  grammar  school,"  fcc.  orderingan  addi^ 
of  10/.  per  annumi  to  be  inade  to  the  master's  salary  draring  the 
continuance  of  the  then  leases  of  the  school,  and  ordering  ^i^ 
chamberlains  of  the  borough  to  pay  the  same,  which  saia  ik 
chamberlains  paid.  In  October  1718  the  mayor  and  aldermeia^ 
H  keepers  and  governors  of  the  possessions,  revenues,  bereditt- 
ments,  and  goods  of  the  free  grammar  sehool,"  &c«  with  the  000- 
sent  of  the  common  council  exchanged  some  of  tbe  School  \9^ 
for  other  lands  with  Mr,  Copley.  In  1722  the  tnayor  and  alder- 
men as  ^<  guardians  and  governorB,"&c.,  elected  Mn  CYdiaelotke 
master  of  the  school ;  in  17%  they  as'<  guardious,''&e.,made9e^ 
j^r^  leases  of  the  school  lands :  and  in  17&Qthey  made  certain 

ordinances 
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ordinancefl  aod  bye-laws  of  the  school,  one  of  which  was  that    179& 
tfae  master  for  thetimebeing  should  receive  the  rents  and  profits 


of  the  school  lands.  Aft'e^  the  death  of  Mr.  Cfojr<?  in'l7b(K^'a'^Z!^f 
they  as  guardians  and  governors,  &c.  elected  Mr.  Temple  to  TaoMPio 
be  master,  who  continued  in  that  office  until  his  death  in  ^pril 
1795,  since  which  time  no  successor  has  been  appointed.  Du- 
ring Mr.  Templets  lifetime  he  let  the  school  lands,  as  the  leases 
expired,  to  several  tenants  from  year  to  yev,  and  (among  the 
rest)  the  lands  in  question  to  the  defendants,  who  paid  rent  to 
Mr.  Temple  as  long  as  he  lived.  In  1752,  the  mayor  and  al- 
dermen sold  a  parcel  of  wood  then  growing  upon  the  school 
lands,  and  with  the  produce  prepared  the  school.  There  are 
now  officers  called  chamberlains,  who  receive  rents  and  act  as 
bailiffs  for  the  mayor  and  aldermen  of  the  borough.  The  mayor 
and  aldermen  gave  regular  notice  to  the  defendants  to  quit. 
Tbe  above  facts  were  proved  on  the  part  of  the  plaintiff.  •       • 

Raine^  on  behalf  of  the  plaintiff,  made  a  preliminary  objection 
to  the  defendants  being  permitted  to  dispute  the  title  of  the 
lessors  of  tbe  plaintiff,  because  it  appeared  by  the  case  that  they 
claimed  under  the  late  Mr.  Temple  who  was  appointed  by  the 
lessors  of  the  plaintiff;  and  that  this  case  therefore  came  within 
die  reason  of  the  common  rule,  that  a  tenant  shall  not  9e  al- 
lowed to  dispute  the  title  of  the  landlord  under  whom  he  holds. 
Holroydf  cootr&,  answered  that  tfae  defendants  did  not  ludd 
under  the  lessors  of  the  plaintiff,  with  whom  they  had  no  con- 
nexion, but  under  the  late  Mr.  Temple;  but  that  even  if  they 
heldnnder  the  mayor  and  aldermen  of  Richmond^  there  was  no 
reason  why  they  should  not  be  allowed  to  inquire  into  tbe  va* 
Kdity  of  their  title,  as  all  tbe  evidence  of  title  was  given  by  the 
plaintiff  himself ;  and  that  in  this  respect  this  case  diflered  from 
the  ordinary  one  where  a  tenant  is  not  suffered  to  bringevidence 
to  impeach  his  landlord's  title,  the  evidence  given  by  thelessort 
of  the  plaintifllhere  having  negatived  their  own  title.— He  was 
then  proceeding  to  shew  that  the  mayor  and  aldermen  of  Rich^ 
moinl formed  a  distinct  corporation,  that  that  of  the  guardians 
and  governors  of  the  free  school,  in  which  latter  the  lands  in 
qnestion  were  vested ;  but 

TkeCmrtwere  of  opinion  that  as  the  defendantsheld  under  the 
late  Mr.  Tempfc,who  was  appointed  by  the  mayor  and  aldermen 
of  mchmondin  the  characters  of  guardians  and  govemorsof  tbe 
free  schooJjtbey  ought  not  now  to  dispute  the  titleofthelessors  of 

the 
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1798.     the  plaintiff,  and  tbat  it  was  immaterial  whether  the  deCeiadttitf 
held  immediatelyunder  the  mayor  and  aldennenyomoder  thdate 


*mTw/*  master  who  claimed  under  the  mayor  and  aldermen.  Thejako 
TfloMnoji  intimated  a  very  strong*  opinion  that  thelessors  oftbeplaintiSwefe 
entitled  to  recover  on  the  merits  of  the  case ;  for  that  though  it 
did  not  distinctly  appear  bow  the  mayor  and  aldermen  becme 
guardiansand  governors  of  this  school  instead  ofthe  bailiffs  mho 
were  incorporated  by  the  charter  o(  EKzabeih^  or  how  the  one 
corporation  was  connected  with  the  other,  yet  it  appeared  that 
since  the  year  1704  the  mayorand  aldermen  had  on  all  occaskmi 
acted  as  the  trustees,  and  had  received  the  rents'and  profitsoftfae 
lands  in  question  either  by  themselves  or  their  agent  the  master 
for  the  time  being.  That  after  such  a  length  of  time  a  ttewcbs^ 
ter  might  even  be  presumed.  And  that,  without  minutely  inquir- 
ing into  the  antiquity  of  a  title,  acleari(nd  undisturbed  posses- 
sion for  20  years  was  in  itself  a  sufficient  title  in  nn  ejectrneut 

Post'ea  to  the  plaintiff. 

^vieuftfj^  Mary  Srerratt  against  Oakley. 

THIS  was  an  action  of  covenant  brought  by  the  plaintiff  a< 
be   r  th  d  assignee  of  John  Skerrati  for  the  rent  of  some  leasehold 

to  his  wife  premises  at  Wrentnall,  under  a  demise  made  by  John  Skerrati 
Lme  ofher  ^^^  ^-  J'to*'^^  foT  21  years  at  the  yearly  rent  of  130/.  payable 
legacies)  a  to  J.  Skerrati^  his  executors,  &c.,and  which  lease  came  to  tbe 
estate  at  iv.  defendant  by  assignment.    The  declaration,  after  stating  tbe 

Ind  aYc!!!^!  ^^^^^  *^^*®»  ^^*^^  ^^^^  *^*  Skerrati  by  will  dated  19th  Octth 
bold  estate  ber  1795  bequeathed  to  his  wife  (the  plaintiff)  700L  to  be  paid 
and  by^his'  ^^  ^^^  within  twelve  months  after  his  decease,  out  of  his  per- 
di^'^lLi'^  sonal  estate  not  therein  particularly  bequeathed,  and  appointed 
that  the  be-  his  wife  and  two  other  persons  executrix  and  executors  of  Us 

Siir^ife^in  ^^"*  '^^^^  ^^  ^^^  ^^™®  ^^y  ^^  ^^^^  ^  codicilt  by  which  be 
bis  will  willed  and  directed  that  the  700/.  bequeathed  to  his  wife  and 
fiiiUf  all  "^  other  bequests  made  to  her  under  his  will,  should  be  in  fill!  of 
claims  she   ^\\  daims  and  demands  to  which  she  should  be  entitled  out  of 

•noald  D*      «  ,  , 

entitled  to  his  real  or  personal  estate,  except  the  estate  for  life  of 
o?  ^'r^oLi  '*'*  ^^^®  ^"^  ^^^  assigns  in  the  premises  at  WrentnaU,  any 
•state  (ex-  thing  in  his  foregoing  will  to  the  contrary  thereof  contained 
ITtatefor  in  any  wise  notwithstanding.  It  then  stated  the  death  of  /. 
iiVin'"the  f^^^^^f^^^  proving  of  his  will,  and  the  assent  of  the  execaton 
^prrmises  at  fV.)  i  held  that  the  wife  was  not  eatitled  to  Uie  estate  at  fT.  bj  the  codicil* 

to 
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9  the  bequest  of  the  premises  at  Wrentnatt  to  the  plamtiflT,    1796. 
^hereby  she  became  possessed  of  the  reversion ;  and  the  breach 


Skbebatt 


lleg-ed  was  the  non-payment  of  195/.  for  one  year  and  a  halfs    Jg^l^ 
ent  due  the  25th  of  JUarch,  1797.  Oaklst. 

The  defendant  craved  oyer  of  the  will  and  codicil  of  J.  Sker^^  /^^  ^^  ^^  y 
attf  and  then  demurred  generally  to  the  declacation.  By  the  ,/  , '  \  ^ 
nil  the  testator  after  giving  to  his  wife  700/.  to  be  paid  to  her/  '  /* 
nd  her  executors,  &c.  out  of  his  personal  estate  not  therein  be* 
ore  particularly  bequeathed,  and  the  yearly  interest  of  the  sum 
»f  1200iL  for  her  life,  gaveand  devised  to  her  forher  life,certaiii 
iremises  in  Narthwood  which  he  held  for  lives  under  T.Bkm'* 
em  ;  and  as  for  his  leasehold  estate  at  WrentnaUt  which  he 
leld  under  R.  Smythe^  and  also  his  estate  at  Northwoodf  after 
lis  wife's  decease,  and  all  the  residue  and  remainder  of  his  real 
md  personal  estate,  and  also  the  sum  of  1200/.  after  his  wife V 
leatb,hegaveand  devised  onemoiety  to  G,  Walmslejft  his  heirs, 
executors,  &C.  and  one  moiety  of  the  other  moiety  to  J.Gaugh^  his 
beirs,executors,&c.  and  the  other  part  of  the  other  moiety  to  ^» 
Gouphf  for  her  life,  remainder  to  J.  Gaugh^hiu  heirs,  executors*  ^ 
Sec.  By  (he  codicil  he  directed  that  the  700/.  bequeathed  to 
bis  wife,  and  other  bequests  made  to  her  by  his  will  should  be 
in  full  of  all  demands,  to  which  she  should  be  entitled  in  or  out 
of  his  real  or  personal  estate,  except  the  estate  for  life  tf  his  wife 
Md  her  assigns  to  the  premises  at  Wrentnall  tforesaidf  any 
tbing  in  his  foregoing  will  to  the  contrary  thereof  contained 
in  any  wise  notwithstanding. 

The  plaintiff  joined  in  demurrer. 

Gaselee^a  support  of  the  demurrer,contended  that  the  plaintiff 
was  not  assignee  of  the  estate  at  Wrentnall  under  the  will  and 
codicil  ofher  latehusbandJ.jS%erriill.  And  this  estate  is  expressly 
given  to  G.  Walmshy  by  the  will,  it  will  be  incumbent  on  the 
plaintiff,  in  order  to  entitle  herself  to  recover  in  this  case,  to  shew 
that  that  bequest  was  re  voiced  by  the  codicil,  and  that  the  estate 
was  bequeathed  to  the  plaintiff  by  the  codicil.  Now  to  support 
that  po8ition,she  must  contend  that  this  estate  was,by  implication, 
given  to  her  by  the  codicil :  but  there  can  be  no  implied  devise 
or  bequestexcept  in  cases  where(butfor  the  implication)  noother 
person  can  take.  \ZHen.l.p.VI.pL92.i  Norton  v.  Horton^Cro^ 
•^ac.  75. ;  Doe  v.  Fonereau^  Douyl.  492.  But  it  is  not  necessary 
that  the  wife  should  take  in  this  case,  because  if  she  be  not  entitled 
the  persons  to  whom  the  estate  is  expressly  bequeathed  bythe  will 
^Utake.  Besides  an  attentive  perusal  of  the  codicil  will  rnani* 

festly 
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1798»    festly  shew  that  the  testatoryinstead  of  iiiteti4iiigpto  giYeaiy  thiD§^ 
to  the  wife  by  the  codicil  in  addition  to  what  she  took  mder  die 


^^om"  ^^''^  made  the  codicil  for  the  purpose  of  limitittg  the  dtass  of 
OAKhET,  the  wife :  it  is  a  codicil  of  restraint,  not  of  bequest,  as  far  as  rei- 
pects  the  wife.  By  the  codicil  he  directed  diat  what  be  bad 
given  to  his  wife  by  the  will  should  be  in  full  of  all  claims  die 
might  have  on  his  real  or  personal  estate,  **  except  the  estate 
4ot  life  of  his  will  in  the  premises  at  WreninalL'*  This  therefore 
at  the  most  is  merely  a  false  recital,  the  testator  not  hariBf 
given  her  the  estate  at  Wreninallf  though  be  had  given  hertlie 
estate  at  Norihwood^  But  a  false  recital  cannot  give  her  aoj 
thii^ ;  Bamjield  v.  Papkam,  1  P.  Wmb.  54.;  Rigkt  v.  £dh 
m<md,  I  Str.  437.:  and  Holder  v.  Holder,  2  Eq.  Ca9.  Ah. 
859.  It  in  evident  that  Wreninall  is  merely  a  mistake,  tnd 
was  substituted  in  the  codicil  for  Norikwood. 

JIf  onfey,  contri,  contended  that  the  plaintiff  took  the  estate 
kt  Wreninall  under  her  husband's  codicil.  That  it  was  maoi- 
iest  by  that  codicil  that  he  intended  to  give  her  sometbiogto 
which  she  had  no  right  under  the  will,  by  his  adding  at  tbe 
conclusion,  ^  any  thing  in  his  foregoing  will  to  the  coDtm 
thereof  notwithstanding."  That  tbe  recital  in  the  codicil  sbetr- 
ed  an  intention  in  him  to  g^ve  this  particular  estate  to  his  mYe. 
That  it  did  not  appear  that  the  testator  had  made  any  mistake 
in  using  the  word  Wreninall  in  the  codicil ;  and  that  if  there 
were  any  such  mistake,  the  Court  could  not  rectify  it  Saitl 
T.  Mailland,  I  Vez.  jun.  964. 

Xord  Kenyon,  Ch.  J.  This  case  must  be  decided  according 
to  the  intention  of  the  testator,  as  that  intention  is  to  be  col- 
lected^from  the  several  parts  of  the  will  and  the  codicil  takea 
leather.  Mow  it  is  impossible  to  read  them  without  seeiy 
that  the  word  WreninaM  was  written  in  the  codicil  instead  of 
the  word  ^  Norihwood  ^^  in  reciting  in  the  codioil  what  he  bad 
given  by  his  will,  the  testator  made  that  evident  mistake. 

Grosb,  J.  The  testator  did  not  mean  to  give  his  wife  m} 
thing  by  the  codicil :.  his  intention  was  to  prevent  her  dainfflg 
dower  or  thirds,  as  he  supposed  she  would  be  entitled  to  them 
without  some  such  restriction;  and  in  effecting  this  he  used  A^ 
word  <«  Wreninair*  for  <«  JforihwooJP*  in  the  recital  in  die  co- 
dicil. 

PerOtriam^  u^ment  for  the  defendaat 
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3ucK  and  others  Executors  of  Buck  against  Tyte.  tT ' 

>%  Rule  was  obtained  calUng^on  the  plaintiffs  to  shew  cause 
^■^-  why  the  judgement  signed  in  this  cause  and  the  execution  action  wai 
Bsned  and  executed  thereon  should  not  be  set  aside,  and  tb6  ^J^^^^  by 

'  execotort 

noney  levied  by  the  sheriff  be  restored  to  the  defendant*  on  a  bond 

It  appeared  thatin  February^  1791,  the  defendant  as  surety  fhlTdcfMd- 
'or  one  Birehj  became  jointly  and  severally  bound  with  him  to  ^^^  *<>  ^^'^^ 

^     ^  ^  .  J  ,  ,     ,     .       ^        .,  ,  testator  for 

:ne  testator,  andexectited  a  certain  mdenture,  bond,  and  war-  securing  aa 
rant  of  attorney,  for  securing  an  annuity  of  100/.  per  annum  and*llpoDa 
in  consideration  of  600/.  paid  by  the  testator  to  BtrcA  ;  which  P»«a  of  noa 
annuity  it  was  agreed  between  them  might  be  redeemed  on  the/ob'™' 
certain  terms  specified  in  some  of  the  instruments.  The  testator  **"l*^  ^ 
died  in  1795,  after  which  the  plaintiffs  commenced  an  action  judg:inent, 
against  the  defendant  on  his  bond  to  recover  the  arrears  of  ^'j^':^ 
the  annuity,  to  which  he  pleaded  non  est  factum,  and  defend-  thereon,th« 
ed  the  action ;  and  the  plaintiffs  obtained  a  verdict  and  judg-  thlTnot  a 
ment,  and  sued  out  execution  and  levied  thereon.    This  rule  5i?**^***Tf 

«      .      ji  «  -n  fl  >      tueycoaia 

was  obtamed  on  two  grounds;  1st,  Because  the  agreement  for  give  relief 
redemption  was  not  stated  in  the  memorial.    2dly,  Because  the  Miliary 
Srrantor  bad  not  received  the  full  consideration  stated,  which  appUcatM 
latter  fad  however  was  denied  in  the  aflSidavit  filed  on  the  part  ammttyact^ 
of  the  plaintiffs.  .  f"-,"^ 

CAamftre,upon8faewingcause,objectedtotheCourt'sentertain-  tnoriai. 
ing jurisdiction  upon  the  ground  of  the  defect  in  the  memorial  ^  ^ 

under  these  circumstances.This,heobserved,was  not  a  case  where 
the  plaintiffs  had  entered  up  judgment  upon  a  warrant  of  at- 
torney for  securing  the  annuity,  in  which  case  this  Court  would 
have  had  a  summary  jurisdiction  to  set  it  aside  upon  a  defective 
memorial  under  the  3d  iecU  of  the  17  Geo.  3.  c.  26.   Nof  is  it  a 
case  within  the  4th  secU  whereby  if  any  part  of  the  consideration 
be  retained,  or  for  other  fraudulent  causes  there  mentioned,  die 
grantor  is  authorised  ^  to  apply  to  the  court  in  which  any  action 
^  is  brought  for  payment  of  theannuity,  or  judgment  entered,  by 
**  motion,  to  stay  proceedibgs  on  the  judgment  or  action ;  and 
**  if  it  shall  appear  to  the  court  that  such  practices  have  been 
""  used,  th^y  shall  order  the  bond,  &c.  to  be  cancelled,  and  the 
**  judgment,  if  any  has  been  entered,  to  be  vacated."  The  word- 
iDgr  of  this  last  dause  neqpssarily  refers  to  a  period  pending  the 
ittit,andnot  after  it  isconclttdedandjudgmentexecutedi  forth^ 

motion 
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1796.    motiou  is  to  be  to  Hay  iheproeeedmffi.  But  bere  the  deiieidaiit 
bad  an  opportunity  of  taking  advantage  of  this  objectie&by 

plea  if  it  could  avail  him  at  all.    And  at  any  rate  this  cbose 

Tvva.     does  not  relate  to  any  defect  of  the  meraoriah 

Erskine  and  Gibbt  contrft,  admitted  that  no  answer  codd 
be  given  to  the  objection,  and  by 

Lord  Kenton,  Ch.  J.  Tbe  act  certainly  only  meant  to  refe 
to  such  judgments  on  warrants  of  attorney  as  were  inteodedto 
be  part  of  tbe  security  for  tbe  annuity,  and  not  to  extendi 
cases  where  a  judgment  is  obtained  in  the  ordinary  coune  ct 
law  on  any  instrument  given  for  securing  the  same. 

Per  Curiam^  Rule  dischaiged. 

'JlJ^jS'f'  Reid  against  Clarke  and  Another. 

Tkc  Iran-     rVlHlS  was  an  action  on  the  riot  act,  I  Geo.  1.  $t.  2.  c>  -^ 
£ue  to  M  against  the  defendants,  two  of  the  inhabitants  of  the  hua- 

aetioD  for  dred  or  ward  of  Castle.  The  declaration  stated  that  divers  per. 
brMfchTby  sons  to  the  number  of  twelve  or  more,  at  the  parish  ofTynemimtK 
SanNiT"a  ^^^  '"*  ^^^  hundred  or  ward  of  Castle^  did  unlawfully,  riotouslT, 
nobb^tn-  aiid  tumultuously  assemble  to  tbe  disturbance  of  the  public 
Vh£"  peace,  aud  being  so  assembled  did  unlawfully,ye/oiitoi»i^,  and 
s&c.  with  force  demolish,  in  part,  a  certain  dwelliner-hoine  of  tbe 
liot  be  of  plamtiff,  situate,&c,  m.  the  wamscoatmg,  doors,  part]tioii8,wail9. 
•ocb  aJ^Bd  ceilings,  windows,^ndow  frames,  window  shutters,  fcc,  affixed 


ft  to 


t  to     to  and  part  of  the  said  dwelling-house,  against  the  peace,  &c., 
ivitbiDthe   and  against  the  statute,  Sec. 

?*i  «.^.      ^"  *®  ^^  **  *®  '***  assizes  at  Jforthvmherlandj  before  Mr. 

nEastsis!  Baron  Thomson^  it  appeared  that  on  the  6th  of  Mardi  lasttbere 

3^;  SMar.  ^as an  illumination  in  all  the  houses  at  7yfiemoieM,excepttiroor 

Caap^ssi]  three,  in  honourof  the  victory  obtained  by  Lord5!r.Ftiices/0Ter 

the  i^anwA  fleet.  Thatalarge  mob  were  collected  in  the  town, 

?rx,  ..  .^^^^4^     ^i^^  broke  with  stones,  &c.  several  windows,  particularly  tkc 

:'^.  V .:*' i.        plaintiir8,andal80thestanchionsofthewindows,theupri^tsof 

the  sashes,  and  all  the  window  shutters  on  the  inside ;  and  who 

also  tore  up  the  pavement  before  the  door  of  a  neighbour's  house; 

and  that  the  plaintiff  sustained  damage  to  the  amount  or6il  It 

was  objected  by  tbe  counsel  for  the  defendants,  that  there  wm 

nodemolishing  of  part  of  the  plaintiffs  dwellinghouse,  and  that 

this  was  not  a  case  within  the  meaning  of  the  riot  act:  the  letrwd 

Judge  was  of  that  opinioni  but  permitted  the  plaintiff  to  take  a 

verdict 
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rdict  for  theS/l,withIibertytothedefendaiittomoiretoenter'a     1796. 
^nsait  in  case  thisCourt should  thinkthe  objectionwell  founded.  — — • 
Xoirhaving  obtained  a  rule  nisi  for  this  purpose  inthe  last  term,     ttgatmi 
Chambre  and  Hullock  now  shewed  cause  against  it.    It  is  Ci.AaKK. 
ear  fronoi  the  evidence  given  at  the  trial,  that  the  rioters  had 
egun  to  demolish  or  pull  down  part  of  the  plaintiff's  dwelling, 
ouse,  for  it  appears  that  they  not  only  destroyed  the  windows 
Qt  also  the  stanchions  of  the  windows.    The  windows  are  part 
fthe  house,  on  which  ground  it  is  considered  that  the  demo- 
tion of  windows  is  waste.    Co.  Lit.  5S.  a. ;  and  HerUikendeiC* 
ase,  4  Co.  63.  b.   Then  if  this  were  a  beginning  to  pull  down 
be  plaintiff's  house,  the  case  is  brought  within  the  sixth  sec« 
ion  of  the  act,  on  which  this  action  is  founded.    It  is  not  now 
lecessary  to  consider  whether  the  rioters  were  guilty  of  a  fe« 
ony  within  the  first  section  of  the  act,  because  the  clauses  are 
perfectly  distinct  and  independent  of  each  other.  To  constitute 
I  felony  within  the  first  section,  it  is  ne^^essary  that  twelve  per* 
sons  should  be  assembled,  but  it  is  not  necessary  that  there 
should  be  that  number  to  bring  a  case  either  within  the  fourth 
or  sixth  sections  of  the  act.    Priehii  v.  Waldron^  antef  6  voK 
14.    The  word  ^  feloniously"  in  this  declaration  is  impertinent, 
and  may  be  rejected  as  surplusage.    Though  some  parts  of 
this  act  of  parliament  are  highly  penal,  yet  the  sixth  section^ 
which  gives  a  remedy  against  the  hundred,  is  remedial.  WiU 
mot  V.  HoTtonj  Dough  702.  n.  (8).  and  consequently  it  ought  to 
receive  a  liberal  construction. 

Lord  Kenyon,  Ch.  J.    This  is  an  attempt  to  extend  this  act  of 
parliament,  which  is  a  penal  law,  farther  than  it  has  ever  yet 
been  carried.    If  the  hundred  are  liable  in  this  action,  the  riot« 
ersare  guilty  of  felony  (a) ;  for  I  cannot  agree  with  the  plain- 
tiflrs  counsel  that  the  different  sections  of  this  actare  so  far  to  be 
considered  separately  and  distinctly,  that  the  hundred  are  an^ 
swerable  for  damages  done  by  persons  who  are  not  guilty  of  fe- 
lony within  the  former  part  of  the  act.    And  I  am  most  ciearlj 
of  opinion  that  it  was  not  a  beginning  to  demolish  or  pull  down 
the  plaintiff's  house  within  the  meaning  of  the  fourth  section  of 
the  act.    The  rioters  who  committed  this  outrage  on  the  plain* 
tiff^g  property  are  deserving  of  reprehension  and  punishment; 
hut  still  they  are  not  guilty  of  felony ;  and  therefore  I  think 
that  the  rule  to  enter  a  nonsuit  must  be  made  absolute. 
Per  Curimiif  Rule  absolute  (6). 

(a)  Vid.  RatcUfft  ▼.  Kdm^  Cowp.  488,9. 

(t)  There  was » iiffiUttr  case  of  Mr^pn  o^i^ittt  theis  dofendsBt^  where  tJ»Uk# 
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wtAie$ia!f,  Glaister  agatust  Hewer  and  others. 

The  pcti-  TfN^^^erforgoodstaken  bjrthc  defendants  underacomniission 
tiooiogcits  -'-of  bankrupt  issued  against  tke  plaintiff  ia  MarcA,  1797,  the 
did'Dot''^^^  question  ia  .dispute  vas,  Whedier  the  commission  had  legal!  j 
amoancto  issued?  The  trading  and  act  of  baokniptcy  (which  was  by  sIh 
time  of  the  sconding  in  Janumrjiy  1796,)  were  proved,  and  die  oidy  p^t 
nptc^ttt  '^'^^^^  *'<^^  ^^  ^he  legality  of  the  petitbning  cr0ditor^8  debt; 
was  in.  as  to  which  it  appeareddiat  the  plaintiff  at  the  time  of  the  act  of 
little  more^  bankruptcy  was  iodebied  to  the  defendant,  H(eii;er,m  asum  be- 
itoani(K)4  low  lOOt.,  and  to  se vend  Other  persons insmaUarsums,  amongst 
misso V  t^ers  to  one  WtUom^  to  whom  the  plaintiff  had,  in  1787,  given  t 
b^\rapt''  pn>miH0i7  >^ot®  ^  11'- 12«.  which  was  still  outstanding.  Iliii 
due  at  tiiat  note  was  ind<MRsed  to  Hewer  by  WUmou  fior  a  valuable  coBsidera- 
iodorsed'to  ^<^  ^^^  ^  plaintiff  had  afaseonded,  in  order  to  enable  Hett' 


^■"^^^ll*^^  to  become  a  petitioning  creditor,  the  two  sums  together 
ed  for  tiie  amounting  to  above  lOdL  Rooke^  J.,  beiiMre  whom  the  cause 
^rrlhb  ^*^  ^'^^  ^  ^®  (^  CmrSsle  assizes,  being  of  opaion  dot  die 
j«^tii^  petitioDing  creditor's  debt  was  proved,  directed  liie  jury  to  fisd 
ficieoc  to^ '  ^  verdict  fi»r  the  defendants ;  reserving  the  point,  so  that  if 
^mmilioo  ^^  ^^^^  should  be  of  a  diierewt  opinioo,  Ae  phintiff  n»glit 
(13  East  enter  up  a  verdict  for  the  value  of  the  goods. 
^'^'^  Accordingly  in  the  last  term  it  was  moved  to  enter  the  ver- 

dict for  the  plaintiff,  on  the  groimd  that  the  fdioie  of  ihT  p^ 
/  ./  -         tioning  creditor's  debt  must  exist  in  him  9t  the  time  of  the  act 
^  ^       ^^jfi€  bankruptcy  commuted ;  the  baying  up  part  of  it  afier- 
^  ^^         wards  for  that  purpose  being  a  fraud  upon  the  act  of  the  5  Geo. 
''  ^  ^'  2.  c.  80. 

Law  and  Chambre  shewed  cause  egiainat  the  rale  ;  nd  coa- 
tended  that  it  was  not  necessary  that  the  petitioning  creditor 
{where  there  is  but  one)  should  have  an  entire  debt  of  lOOA 
at  the  time  of  the  act  of  banloniptcy^sommstted.  It  ia  anficieiit 
if  the  debt  be  outstanding  in  any  perapnat  the  time,aotbatit 
may  be  proved  under  tlie  commissiotrK  The  5  Ge0. 2.  c  30.  i- 
28.,  for  preventing  the  taking  out  4xmimissieais  of  banicrapt  Bia> 
lidonsly,  enacts  **  that  no  ^oammission  of  bankxupt  shall  be  »• 
««nod  agasnst any  person  up^n  thepetiMmof  oneormooe  as* 
*  ditors  unlees  the  single  debt  of  the  crediler,orof  two  ernna 
.  <<  partners  petitioniog  far  the  same,  amount  to  MM.  or  aideie 
«  die  debt  of  two  creditors  so  petitioning,  amount  to  ISO/. 

•or 
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)r  of  three  or  more  creditors  to200/.The  language  of  this  claaae     179& 
idently  refen  to  the  time  of  petitioniog.  But  it  has  also  been  ' 

:j^esBlydecidedinBingleyrMaddi9an{a),ExptffteTha^  ^^^<^'* 
kd  in  2  Wils.  135.  that  a  note  or  bill  due  from  the  bankrupt  Hswss* 
the  time  of  the  act  of  bankruptcy  committed,  and  indorsed 
Tterwards  to  another,  will  constitute  a  good  petitioning  credi« 
'r's  debt  in  the  holder*  Then  there  can  be  no  distinction  ia 
le  case,  whether  the  whole  or  a  part  be  so  assigned  after  the 
:t  of  bankruptcy.  It  is  no  injury  to  the  trader  himself,  to  whom 
most  be  faidifferent  whether  one  person  or  another  holding 
le  securitiee  given  by  him  requires  payment  out  of  his  estate, 
iad  the  object  of  the  Legislature,  in  requiring  the  petitioning 
reditor's  debt  to  be  of  a  certain  amount,  is  sufficiently  answeiu 
i;  it  being  only  to  guard  against  c<Hnmissions  of  bankrupt 
^ng  sued  out  for  rery  trifling  demands,  where  the  expence 
night  absorb  the  whole  debt,  and  the  trader  be  liable  to  be 
larassed  unnecessarily. 

Coc&e//Seij  t.and  Park  contrA.  None  of  the  cases  cited  apply, 
because  in  all  of  them  therewas  asufficient  doubt  existing  in  some 
person  at  the  time  of  the  act  of  bankruptcy  committed,  upon 
which  a  commission  might  be  sued  out.  Whereas  here  no  commis^ 
rion  could  have  been  taken  out  at  the  time  by  any  creditor  or  num- 
ber of  creditors  united.  Ifthen  fieiTtfrandTFi&oiibyjoiningtbeir 
demands  together  could  not  have  made  a  legal  petitioning  cre« 
ditor's  debt,  it  is  a  fraud  on  the  bankrupt  laws  to  do  thiit  indi-* 
rectly  which  could  not  have  been  done  directly:  and  so  it  was 
eousidered  by  Buller^  J.  in  giving  his  judgment  in  the  case  of 
Bingky  v.  Maddisan  ;  where  he  said  that  if  two  creditors  had 
each  of  them  bills  of  50/.  on  the  bankrupt  at  the  time  of  his 
"pkmptcy,  they  could  not,  by  a  subsequent  indorsement  from 
one  to  the  other,  make  a  petitioning  creditor's  debt  of  100^. 

Lord  Ke9i YON,  Ch*  J.  All  that  the  act  of  parliament  requires 
^  that  there  should  be  an  existing  debt  of  100/.  in  the  pe- 
^tioning  creditor;  this  petitioning  creditor  bad  such  a  debt  at 
tue  time  of  petitioning,  and  that  is  sufficient  to*  support  the 
commiisioQ.  I  confess  I  cannot  accede  to  what  is  supposed  to 
i^ve  been  said  by  Mr.  J.  Bulter^  in  the  case  of  Bingley  r. 
'uocUtMm ;  the  act  of  parliament  only  says,  that  no  commission 
'hall  be  taken  out  «*  unless  the  debt  of  the  creditor  petitioning 
for  the  same,  do  amount  to  the  sum  of  100/."  Then  when  is 
that  debt  to  exist  f  at  the  time  of  the  petitioning.    It  has  been 
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1798.    sereral  times  decided,  and  indeed  it  was  admitted  in  Hme, 
that  it  is  not  necessary  that  the  debt  should  exist  in  the  pctitioD- 
aggbut    ing  creditor  at  the  time  of  the  act  of  bankruptcy :  then  wliy 
Hbvsb.   ghould  we  introduce  nice  distinctions  that  are  not  wamnted  by 
the  act  of  parliament  f  I  should  tremble  for  the  consequences 
of  setting  aside  this  verdict;  by  deciding  that  thiscommissioQ 
cannot  be  supported,  we  might  overset  titlea  derived  under  si< 
milar  commissions  that  have  been  acquiesced  in,  and  under 
which  real  estates  may  have  been  sold. 
AsHHURST,  J.  and  Grose,  J.  were  of  tlie  same  c^inion. 
Lawrence,  J.    The  person  to  whom  a  note  of  the  bank- 
rupt's is  indorsed,  after  anact  of  bankruptcy,  is  in  thesamesitoa- 
tion  as  the  holder  of  it  was  inhefore,  otherwise  in  the  case  of 
'  Bingley  v.  Madduon^  the  petitioning  creditor  could  not  hare 
proved  his  debt  under  the  commission  at  all.  And  the  priociple 
on  which  that  case  was  determined,  must  govern  the  preseoL 

Rule  discharged. 

rhmit^^  The  Company  of  Proprietors  of  the  Leomikster 
jr<*.6M.       Canal  Navigation  og-otitsl  Thomas  NoRRisand 

Harold. 
By  a  canal  TN  replevin  for  taking  the  goods  of  the  plaintiflfs,  the  defend- 
Compaoy  *^*  JVoffw  avo  wed,and  the  other  defendant  JIaro  Wacknow- 

^^*7™2Sr  '®^K®^  ^^®  taking,  &c.  as  bailiff  to  the  defendant  Aorrw  and  to 
certain  E.  Norris.  And  they  stated  that  the  said  7.  and  E.  Xorrif, 
thapur^  before  the  passing  of  a  certain  act  a^er  mentioned,  were  seised 
pciseBoftbe  in  fee  of  two  aeres  of  land  with  the  appurtenances,  and  vere 
makin^cer^  also  seised  in  fee  according  to  the  custom  of  the  manor  of 
tain  pay.  Orlcton  of  two  Other  acres  of  land,  with  the  appurtenances  in 
citiifr  by  Orleton.  That  by  an  act,  31  Geo.  3.,  for  making  and  nxin- 
rentaior  fining  a  navigable  canal  through  Leominster y  fcc,  the  coo- 
•nnM  In  pany  of  proprietors  were  authorised  tomake  a  canal,  na?igab1e 
Sepcraons  ^^^  boats,  to  Kitigstofi,  through  several  parishes  therein  men- 
€^"1^5°"  tioned ;  and  were  empowered  to  enter  on  th^  lands  of  any  per- 
wai  to  be  son  to  make  a  survey,  &c.,  and  to  set  out  such  parts  as  thej 
SpowT^  should  think  necessary  for  making  the  canal.  Sec,  they  mak- 
to  diitraio  ing  satisfaction,  in  tho  manner  therein  mentioned,  for  all  da- 
the^om-^  mages  to  be  sustained  by  the  owners  and  persons  interested  in 
off^he^^"   such  lands  as  should  be  taken,  used,  or  prejudiced  in,  or  by 

premises  io  case  of  oon-paymeot  of  such  sums  :  Ao  avowant,  stating  a  distres  under  tkisa^ 
of  parliameot,  is  not  pvrtitled,  on  obtaining  a  verdict,  to  doable  cotta  under  tbettaC  U  (le^  ^ 
^.  19. «.  SS.    r  Willfii  429,    1  B.  1^  P.  3^13. 

the 
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tbeexecatioDof  theact  That  certain  persons  were  thereby  ap«     179^ 
pointedcommissionerB  to  determine  all  questionstbat  should  arise 


between  the  Company  and  the  perrons  interested  in  any  lands  '''t"^^* 
that  should  be  affected  or  prejudiced  by  the  execution  of  the  act;      Canai 
and  also  to  determine  from  time  to  time  what  sum  of  money     a^JStut 
should  be  paid  by  theCompanyeither  by  annualrent  orbyasum  ^^i^*'* 
of  money  in  gross  for  the  absolute  purchase  of  the  houses,  Iand% 
&C.9  which  would  be  set  out  and  ascertained^  or  intended  to  be 
taken  or  made  use  of  for  making  the  said  canal ;  and  also  to  de- 
termine what  other  distinct  sum  of  money  should  be  paid  by  the 
Company  as  a  recompence  for  any  damages  which  should  be  sus« 
tained  by  such  person  interested,  &c^  by  reason  of  making,  re« 
pairing,  or  maintaining  the  said  canal,  Sec,  in  case  sack  price  or 
value  of  damages  andrecompencerespectively  couldnot  besettled 
and  agreed  for  by  and  between  the  said  Company  and  the  persons 
iBterested,  &c.    That  it  was  by  the  said  act  enacted,  that  such 
animal  rents  or  sums  as  should  be  so  agreed  upon  or  settled  and 
ascertained  should  be  chaiged  on  the  rates  therein  granted  to  the 
Company,andshoutd  be  paid  by  them  as  Aesameshould  become 
dae,  and  in  case  such  annual  rents  or  sums  shouU  not  be  paid 
within  twenty-one  days  after  they  should  become  due,  suck 
persons  were  thereby  empowered  to  seize  and  distrain  any  boats 
or  other  effects  of  the  Company  which  shonid  be  found  on  the 
canal  or  on  the  wharA,  warehouses,  or  other  works  thereto  be* 
longrjngy  and  tk>  detain  the  same  until  payment,  kc    The  de« 
fendatita  then  stated  that  the  Company  in  the  execution  of  the 
powersgiven  to  them  by  the  act,  entered  into  divers  lands  of  the 
*aid/.and£.2VbrrM(specifyingthem)and  setoutand  ascertained 
the  firscof  them  containing  four  acres,  and  diversparts  ofthesaid 
<»therlands(specifyingthem)for  the  making,improving,and  com-^ 
pleting  of  the  said  canal,  &c.,  and  took  and  made  use  of  the 
^^^  for  the  purposes  aforesaid.  That  the  annual  rent  or  mm  ta 
•*«  paid  to  the  said  T.  and  E.  Norris,  by  the  said  Company  for 
the  said  lands,  was  in  due  manner  settled  and  determined  by  and 
between  them  and  the  Company,accordingtothemeaningofthe 
*^*>  &c^  and  upon  that  adjustment  so  made,  it  was,  on  the  28th  of 
^Wl79l,agreed  by  and  between  them  and  the  Company  thatthe 
Company  should  pay  to  them  for  the  same,  iiii*i7  the  taid  Com^  ^ 
J^y  should  bepoMeaed  ofthesame  by  purchase^  the  annual  reni ' 
«r  mm  of2L  10*.  for  every  acre,  &c  ;  and  then  they  shewed  that 
J^ee  yeaw  of  the  said  annual  reiits  and  payments  amounting  to 
*»'•  2,.  6rf.  were  due  on  the  2d  of  Feb.  1796,  for  the  said 
^^^  VII.  K  k  "^*' 
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1798*    lands,  tbe  same  lands  not  baring  been  parchaaied  by  die  Cem- 
'7~^  pany  of  tbe  said  T.  and  E.  Harris;  and  tbe  said  rents  beiiig 
iTBR      unpaid  for  twenty-one  days  afterwards  tbe  defendants  took  tbe 
Company  ^aid  goods  of  tbe  plaintiffs  as  a  distress,  &c 
a^airui        They  were  seren  otberavowrie8,Yaryingin  somerespectsfroa 
the  first,  but  in  all  of  them  it  was  all^^d  that  the  money  was 
due  from  tbe  Company  to  71  and  E»  JV'arris  as  annual  rents. 

To  tbe  first  avowry  tbe  plaintiffs  pleaded  in  bar,  1st,  That 
the  defendants  of  their  own  wrong  took  (be  said  goods,  &&, 
traversing  that  tbe  Company  entered  into  tbe  said  lands  of  the 
said  E.  and  T.  Narris,  and  took  and  made  use  of  the  same  £or 
tbe  purposes  in  tbe  said  avowry  and  cog^iizance  mentioDed, 
&C. ;  and  2dly,  That  the  defendants  of  their  own  wrong  took 
tbe  said  goods,  &<%,  traversing  that  tbe  annual  rent  or  som  t» 
be  paid  to  tbe  said  E*  and  T.  iVbrm,  by  the  Company,  for  the 
said  lands  set  out  and  ascertained  and  taken  by  tbe  Company, 
was  settled  and  adjusted  by  and  between  tbe  Company  and 
tbe  said  T.  and  E.  NorriSf  and  upon  that  determination  aod 
adjustment  it  was  agreed  between  tbe  said  Company  and  the 
said  T.  and  E.  Norris  in  manner  above  alleged,  &c  Nearly 
similar  pleas  in  bar  were  pleaded  to  tbe  other  avowrier;  and 
issue  was  taken  upon  each  of  them. 

On  the  trial  at  tbe  last  Her^/or^assizesaverdict  wasgivenfortbe 
defendants;and  in  tbe  last^VicAae/mcuterm  tbe  plaintiffsobtained 
a  rule  calling  on  tbe  defendants  to  shew  cause  why  judgmeot 
should  not  be  entered  for  them  notwithstanding  tbe  verdict  for 
the  defendants,  on  account  of  the  insufficiency  of  the  avowries. 
The  objection  was  that  the  distress  could  not  be  supported  as  a 
distress  at  common  law,  because  tbe  goods  were  distrained  of 
the  premises ;  nor  as  a  distress  under  this  act  of  parliament, 
because  the  act  only  gave  power  to  distrain  for  an  annual  rent 
or  sura  of  money  in  gross/or  the  absolute  purchoie  oftkehatdtt 
&c«:  whereas  it  appeared  here  that  this  was  not  an  annual 
rent  or  a  sum  for  tbe  absolute  purchase,  but  merely  an  annual 
sum  tfa/t7  the  Company  should  purchase  the  Ictnds. 

Plumer  and  Leycester  in  tbe  last  term  shewed  cause  against 
that  rule,  and 

WillidmSf  Serjt.,  Manley^  and  Walton^  aigued  in  support  of 
it    But 

The  Courtf  being  of  opinion  that  tbe  act  of  parliament  gave 
a  power  of  distress  in  sucb  a  case  as  the  preaent,  discbai^ 
(he  rule.  Thi 
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The  Master liavingsincdallowed  the  defendaots  double  costs, 

Manley  mo^ed  on  a  former  day  in  this  term  that  he  might 

\v\ew  his  taxation,  contending  that  the  defendants  were  not 

utitled  to  double  costs  under  the  stat.  11  Geo.  2.  c.  19. «»  22. 

1)9  And  be  mentioned  the  case  of  Lloyd  v.  Winion  (A),  where 


1798. 
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was  holden  that  that  act  did  not  extend  to  a  seizure  for  heriot   ^^  ^    a 
ustom. 

Leycester  ^on  another  day  shewed  cause  against  that  rule.  This 
ase  is  not  provided  for  by  one  of  the  sections  (c)  in  this  canal 
ct  that  giFes  costs  in  an  action  of  debt  brought  for  non-pay- 
lent  of  any  annual  rent:  for  the  words  <<  with  costs  of  suit* 
>Dly  apply  to  what  precedes  them  in  the  clause,  namely,  **  an    ' 
ction  of  debt,"  and  do  not  extend  to  the  power  of  distresst 
irhich  is  giren  by  a  subsequent  clause  in  the  act.    But  this 
•ection  giving  a  power  of  distress  for  non-payment  of  annual 
'ents,  and  the  distress  in  the  present  case  beinga  distress  for  the 
ioa«>payment  of  such  a  rent,  the  defendants  who  succeeded  on 
the  trial  are  entitled  to  double  costs  under  the  stat.  11  Geo.  2. 
p.  19.  $.  22.    That  clause  begins  with  reciting  the  diiRculties 
in  making  an  avowry  upon  a  distress  for  rentf  &c. :  now  that  is 
a  general  term  applicable  to  rents  of  every  denomination  ; 
and  the  tenth  section  shews  that  the  Legislature  used  it  in  that 
WQse,  for  that   clause,   authorising  a  sale  of  the  distress, 
ipeaks  of  a  distress  *^  for  any  kind  of  rent.*'    This  case  comes 
also  within  the  enacting,  part  of  the  22d  section,   which 
speaks  of  **  tenants  of  the  land  enjoying  the  same  under  a 
grant  or  demise  at  a  rent  ceitain''  for  it  appears  on  the  record 

(a)  After  reciting  that  great  difficalties  arise  in  making  avnirriet  or  cognizance 
2>pon  distreaesfor  rent,  quit-rent*,  reliefa,  beriots«  and  otiier  lerricet,  it  is  enacted 
»y  tbissrctioQ  tliat  **  itsliall  lie  lawful  for  all  defendaols  in  replevin  toovow  or 
nate  cognizance  generally  that  tlie  plaintiff  in  replevin  or  otiier  tenant  of  the 
J^nds  and  tenemenu  whereon  such  distresi  was  mad^-,  eiyoyed  the  tame  nndcr  a 
rant  or  demise  at  such  a  certain  rent  during  the  time  whereto  the  rent  distrained 
for  iQcarred,  which  rent  was  then  and  stiU  remains  doe,"  At. ;  and  if  th<-  plaintiff 
uinch  action  shall  become  nonnit,  discontinue  hisaction,  or  have  judgnwDC 
agajwt  him,  the  defendant  in  such  replevin  shall  recover  double  costs  of  suit. 
(*)«  Wils.^. ,  and  Say.  on  Corf*.  107. 

(O  Which  enacu  that  such  annual  rents  or  mms  as  shall  be  agreed  upon  or 
*"'W»od  ascertained  shall  be  charged  on  the  rat«  therein  granted  to  the  Com* 
^^  ^<^  ia  case  any  such  ammal  rents  or  sum  shafl  not  be  paid  within  twenty* 
^"lyineit  after  the  same  shall  become  due,  *•  such  person  to  whom  sueh  an- 
«»ai  rents  or  sums  shall  be  due,  may  sue  for  and  recover  the  same  with  cotU  •/ 
yu  by  acoon  of  debt  or  otherwise,  it  shall  be  lawAd  for  such  penon  to  aeise  and 
jBiraioany  boats,  vessels  or  other  effects  of  the  said  Company,  which  shall  b« 
Tm  ?."*  *»<*  ««al  or  in  apon  or  about  the  wharft,  quays  warehouses  or  othrr 
'^^tki  beVongtog  Ihereto,  and  to  detain  the  same  until  payment  thereof,  iostther 
J«bthe  reasonable  charges  attending  such  distrem^  with  power  toseU  if  tli^ 
•»Wiibeoat»d«aB«d  InAve  days,  as  in  cases  ^^i0iitmtat  nuL 

Kk2  ^^^ 
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1798.  that  the  Company  had  not  purchased  this  land,  but  that  tbey 
•""■^■^  held  it  under  a  certain  annual  rent  until  the  Company  sbould 
ma"*  purchase  it.  The  case  of  lAoyd  v.  Winion  k  clearly  disdn- 
Oom^Q  S^i^b^i'l®  fi^^  ^^®  present ;  that  was  not  the  case  of  a  Sttrea 
agmimu  of  any  kind,  but  only  a  seizure  for  heriot  custom, 
oaaifc  Manlejff  in  support  of  the  rule.  The  act  of  pariiament  under 
which  the  distress  was  made  has  expressly  given  the  party  dia* 
training,  single  costs  only ;  for  the  section  referred  to  is  not  di- 
vided into  two  distinct  parts,  but  it  enables  the  person  to  whom 
any  rent  is  due,  either  to  sue  by  action  of  debt  or  to  disliaiiiiiw 
it;  and  the  words  '  with  costs  of  suit**  apply  to  the  instance  rf 
a  distress  as  well  as  to  the  action  of  debt.  Nor  are  the  defend- 
ants entitled  to  double  costs  under  thestat  11  Geo.  2:wiiich 
applies  only  to  distresses  at  common  law :  whereas  this  is  a 
distress  under  a  particular  act  of  parliament  that  allows  a  dis- 
tress ojff  the  premises.  This  case  is  neither  wiAin  the  words 
or  the  spirit  of  the  stat  1 1  Geo.  2.  That  only  extends  to  cases 
between  landlord  and  tenant,  where  the  landlord  has  a  rever- 
sion expectant  on  the  determination  of  the  tenancy,  and  wbere 
the  defendant  avows  or  makes  cog^nizanee  generally  without 
setting  forth  a  title :  but  here  no  tenure  k  stated,  there  is  lo 
reversion  in  the  landlords,  for  as  soon  as  they  can  puntoe 
the  land,  they  will  purchase  it,  and  this  is  a  special  avowiy 
setting  forth  the  whole  title  on  the  record  under  the  canal  act 
There  might  be  great  reason  in  allowing  doable  eosis  in  cases 
where  the  avowry  is  general,  and  conseqvenlly  the  record 
short ;  but  it  would  be  unreasonable,  and  what  the  LegUatnie 
never  intended,  to  allow  double  costs  where  the  record  isD^ 
cessarily  so  much  lengthened  by  the  avowants'  setting  forth 
their  whole  title. 

The  Courts  after  observing  that  the  case  of  Lloyd  v.  Waiw 
was  not  the  case  of  a  distress,  and  therefore  not  within  the  stat. 
11  Geo.  2.,  said  they  would  consider  of  their  opinion  in  (his 
case.    And  on  this  day 

liOrd  Kenyon,  Ch.  J.  said.  We  have  considered  this  case, 
end  are  of  opinion  that  it  is  not  a  case  within  the  stat  11  Gt^ 
2.  c.  19. ;  and  consequently  th^  the  defendants  are  not  entitled 
to  double  costs. 

Per  Curiam^  Buleakolote* 
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Phyn  and  Others  against  The  Royal  Exchange  ""■     " 
7^.     ^.  /  /  As&uRANCE  Company,  ^^    .,  ..  ^    w.»*4.^ 

THIS  was  an  action  on  a  policy  of  insutance  on  gooda  from  AdeTiation 
London  to  Jamaica.    The  declaration  contained  two  froV^ 
counts;  one  alleging  the  loaa  to  have  been  by  capture,  the  ^®^**"' 
[>tber  by  barratry.    It  appeared  in  evidence  at  the  trial,  before  through  the 
Lord  Kenyan,  at  Guildhatl,  that  the  ship  on  board  of  which  the  jffXci^ 
^oods  were  laden^sailed  on  her  voyage  from  London  for  Jamaica;  ^■■>»  or 
Sl  that  the  captain's  instructions  from  his  owners  were  to  proceed  other  mo- 
immediately  to  that  island.  But  after  the  vessel  had  cleared  the  flin^rfent 
channel  she  was  carried  by  strong  currents  &  from  other  circuoN  thongh  it 
stances,  out  of  her  reckoning,  until  at  length  she  was  found  to  pIiicy,doet 
be  between  the  Grand  Canary  and  the  island  ofTeneriffe,  In  JJ//®"j||rj 
this  situation  it  was  admitted  that  the  direct  course  to  Jamaica  ofbarmtrj* 
was  to  the  south-west ;  instead  of  which  the  captain  bore  up  for  fl^^lJ^j 
the  island  of  Santa  Cruz,  which  lies  to  the  north-west  in  sight 
about  thirty  miles,  where  the  vessel  came  to  an  anchor.  There 
an  embargo  was  laid  upon  her  by  the  Spanish  government,  and 
soon  after  the  news  arri  ving  of  war  having  been  declared  betweea 
Spain  and  Great  Britain,  the  vessel  and  cargo  were  afterwards 
condemned  as  prize.  On  the  part  of  the  plaintiffs  it  was  contend- 
ed  that  they  were  necessarily  entitled  to  recover  on  one  or  other 
of  the  counts  in  the  declaration ;  on  the  first  if  th^ere  were  no  de- 
viation ;  or  admitting  that  the  ship's  going  to  Santa  Cruz  in-    • 
stead  of  pursuing  a  south-westerly  course  to  Jamaica,  after  the 
captain  knew  with  certainty  where  the  ship  was,  was  a  devia- 
tion, so  as  to  preclude  the  plaintiffs  from  recovering  upon  the 
first  count  as  for  a  loss  by  capture,  still  that  such  a  wilfiil  devF> 
ation  by  the  captain  against  the  directions  of  his  owners,  witb^ 
out  any  oEmsideratioii  of  advantage  to  them,  and^ierely  for  the 
sake  of  procuring  a  temporary  refreshment  for  himself  and  his 
company,  was  an  act  of  barratry  upon  which  the  plaintiffs  were 
entitled  to  recover  on  the  second  count.   Lord  Kenyan  thought 
that  it  could  not  be  barratry  without  a  fl^udulent  purpose  in 
the  captain  at  the  time;  and  he  left  the  questions  to  the  jury 
with  that  direction,  who  found  that  the  captain's  going  to 
Santa  Cruz  ^  was  a  deviation,  and  was  owing  either  to  igno- 
^  ranee  or  something  else,  but  that  it  was  not  fraudulent ;" 
aud  they  accordingly  found  a  verdict  for  the  defendants. 

Anile 
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1708.        A  rule  having  been  obtained  calling  on  the  defenAmtefi) 
shew  cause  why  the  verdict  should  not  be  set  aside  and  a  new 


ZZ    trial  had, 
ThcRoY AL      Erskine  and  Park  now  shewed  cause  asrainst  it.    This kan 

£ZCHANGB  .11  t         L 

^snurance  attempt  to  couvert  a  simple  deviation  into  barratry,  but  tbey 
Company,  ^^^  entirely  distinct  in  their  nature,  and  ought  not  to  be  coo- 
founded.  The  former  means  a  voluntary  departure,  without 
necessary  or  reasonable  cause,  from  the  course  of  the  specific 
voyage  insured:  whereas  the  latter  signifies  an  act  of  the  mai- 
ter  or  mariners  of  a  criminal  nature  in  itselfi  or  at  leastgroidj 
negligent,  tending  to  their  own  benefit,  to  the  prejudice  of  the 
owners  of  the  ship,  without  their  privity  or  consent  (a).  The 
term  barratry  imports  fraud  (6).  It  must  be  something  of  a 
criminal  nature  against  the  owner  of  the  ship  by  the  roaster  or 
mariners  (c).  This  doctrine  was  not  meant  to  be  impeached 
by  the  Court  in  Sloasv*  Byrom  (cf),  but  the  expressions  which 
fell  from  some  of  the  judges  there,  are  to  be  taken  with  refer- 
ence to  the  case  then  in  judgment:  aud  there  could  not  be  a 
'  stronger  instance  of  criminality  in  the  conduct  of  theca|)tain 

than  in  that  case,  where  he  not  only  cruised  for  prize  against 
the  express  direction  of  his  owners,  but  was  guilty  of  an  act  of 
piracy  in  plundering  a  neutral  vessel, 

GibbSf  Mam^  and  GtVeir,  contra,  The  act  of  the  captain  in 
going  inXoSania  Crv^rfromtheplacewherehefirstrecoveredhii 
reckoning  was  a  wilful  act,  whieh  he  must  have  known  waspie- 
judictal  to  his  owners,  since  it  would  forfeit  their  insaraoce. 
And  though  he  might  not  have  had  any  idea  of  pecuniary  &(1- 
vantage  to  himself  in  so  doing,  yet  as  the  act  was  intended  for 
his  own  accommodation  (as  probably  to  get  refreshment),  and 
was  in  its  nature  prejudicial  to  his  owners,  and  contrary  to  the 
duty  he  owed  to  them,it  is  sufficient  to  constitute  barratry,  It v«s 
so  considered  by  the  Court  in  giving  their  judgment  in  M^ 
V.  Byrom  {d).  The  idea  of  pecuniary  benefit  to  tbecaptainorma- 
riners  in  prejudice  to  their  owners  is  not  essential  to  barratry,  h 
was  said  by  BuUer^AikSalaueci  v.  /oAii«09i(^)that  if  theactofthe 
captain  in  resisting  the  search  of  his  ship  by  a  j^aitui  vessel  at 
^ea  had  been  a  forfeiture  of  bis  neutrality,  it  would  have  been  bar« 
'  iratry ;  which,  be  said,  meant  a  wilful  act  of  the  captain  tod* 

(a)  Vid.  PuTk  on  Jntur.  04  Ist  ed. 

(b)  Knight  1. 'Cambridge  2  Ld.  Raym.  1349. 

f  c)  Stammm  ▼.  Brown,  2  Sir.  1 173.  and  Nutt  ▼.  Bowrdku.  mtte.  1  fol. » 
\4)  4l^  6  fpl.  m.  (<;  ir.JS.2ym.8S  Qoo.  3.    JP«r«  «  hm.  415. 
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injury  of  his  owners ;  yet  in  that  case  the  captain  could  not     1796. 
bave  any  benefit  to  himself  in  contemplation.    Criminality  in 


the  sense  used  in  the  books  on  this  subject  means  only  criminal     T^J^ 

in  respect  of  the  duty  which  the  captain  owes  to  his  owners ;  TheRoYAL 

in  which  sense  any  wilful  act  in  disobedience  to  their  orders  or  Awira^ce' 

manifestly  to  their  prejudice  is  an  act  of  criminality.  '  Now  here  Companj. 

the  act  was  directly  prejudicial  to  them,  and  in  contravention 

of  their  express  orders.    The  only  implied  obligation  on  the 

part  of  the  owners  is»  to  appoint  a  captain  of  competent  skill  to 

direct  the  vessel.    The  underwriter  engages  against  all  his 

wilful  acts  to  the  prejudice  of  the  owners.    But  on  the  other 

Land  if  the  verdict  of  the  jury  implies  that  the  captain  went 

to  Santa  Cruz  by  mistake,  considering  that  to  be  in  his  course, 

then  there  is  no  deviation  in  point  of  law,  and  the  plaintiffs 

will  be  entitled  to  recover  on' the  first  count. 

Lord  Kenton,  Ch.  J.  As  so  many  observations  have  been 
made  in  die  ai^mentof  this  case  on  the  differentexpressionsused 
by  the  several  judges  in  the  cases  cited,  1  will  take  care  not  to 
hazard  an  extrajudicial  opinion  now.  1  will  therefore  only  say 
that  as  it  seems  admitted  that  there  must  be  firaud  to  constitute 
barratry,  and  as  the  jury  have  expressl/said  that  there  was  no 
fraud  in  this  case,  I  am  of  opinion  that  there  was  no  barratry, 
and  consequently  that  there  ought  not  to  be  a  new  trial. 

AsHHURST,  J.  I  think  that  we  are  bound  by  the  verdict 
^  the  jury,  who  have  negatived  barratry  by  saying  there  was 
no  fraud  in  the  case. 

Grose,  J.  The  question  is,  Whether  this  were  a  barratrous  . 
deviation  i  Now  in  order  to  see  whether  this  were  or  were  not 
barratry,  I  will  refer  to  the  opinion  of  a  very  able  lawyer,  Mr. 
J.  Aston^  who,  in  the  case  of  Vaiejo  v.  Wheeler  (a),  said  that 
there  must  be  fraud  or  knavery  to  constitute  barratry ;  *  Barra^ 
^  is  not  confined  to  the  running  away  with  the  ship,  but  com* 
frehends  ebery  species  of  frauds  knavery^  or  criminal  conduct  us 
<Ae  maimer,  by  which  the  owners  or  freighters  are  injured.^ 
An  opinion  of  Mr.  J.  Bviler  in  Saloucei  v.  Johnson  has  however 
^n  cited  to  shew  that  he  thought  that  fraud  was  not  neces- 
wry  to  constitute  a  barratry,  but  that  is  not  fairly  to  be  col- 
lected from  what  fell  from  that  judge  in  that  case,  where  it 
^«  not  necessary  to  give  a  definition  of  barratry ;  and  in  a  sub- 
sequent case,  Ross  v.  Humter  (6),  where  his  intention  was  more 
Mediately  called  to  this  subject,  he  considered  that  barratry 
W  Cmp.  155,0.  (»)  -i"<*»  *  ^9U57. 

could 
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J796.    eonld  not  exist  without  fraud ;  ^  Id  one  senae  of  the  wmdit  is 

'  deviation  by  the  cBptmJor fraudulent  purposes  qfku  men;  ind 

agaM    A^^  ^  ^^  distinctbn  between  deviation,  as  it  is  generally  need  t 

TheRoYAi  and  banratry.*'    Therefore  Mr.  J.  BuUer  agreed  with  Mr  J. 

AjMiraoce    .^f^oiiinthinkiDg  that  fraud  is  a  necoBsary  ingredient  wbatTatij. 

Goaiiujr.  j^^j^  j^  ^^  argued  that  this  is  a  verdict  against  evidence,  be- 
cause  the  jury  have  found  that  there  was  no  fraud :  but  I  should 
doubt  my  own  opinion  on  a  question  of  fact,  when  put  iiio|h 
position  to  that  formed  by  persons  who  are  more  conveisut 
than  I  am  in  transactions  of  this  kind,  unless  it  manifestly  ap- 
peared by  the  evidence  that  there  had  been  some  mistike. 
The  plaintiffs'  counsel  do  not  say  that  the  captain  did  any  th\^ 
fraudulently  for  purposes  of  his  own  against  the  interest  of  bii 
0wncrs:  and  it  is  enough  fur  me  to  say  that  I  do  not  see  thai 
any  fraud  was  committed,  that  we  cannot  presume  fraud,  and 
that  the  jury  have  negatived  fraud, 

Lawrence,  J.  Some  stress  has  been  laid  on  an  exprestioB 
of  mine  in  Ma$s  v.  Byramf  where  it  is  supposed  I  gave  an  opi- 
nion that  fraud  was  not  a  necessary  ingredient  in  barratij,  ia 
saying  ^  Whatever  wot  dene  by  the  captain  to  defeat  or  dehy 
the  performance  of  the  voyage  was  barratry  in  him,  it  beiagto 
the  prejudice  of  his  owners  :*'  but  what  fell  from  me  there  must 
be  taken  with  a  reference  to  the  ease  then  in  judgment  before 
the  Court,  where  there  were  strong  circumstances  toshewacri- 
minal  intention  in  the  captain ;  and  the  words  said  to  have  beei 
used  by  me  must  be  understood  thus,  *'  Thoee  thimgiiket  wm 
done  by  the  ooj^toin  in  that  eaee  to  defeat  or  delay  thavoyagei 
constituted  barratry,"  &c«  There  is  no  case  that  I  know  of,ia 
which  it  was  said  that  the  act  of  the  captain  is  banatiy  mttdj 
because  it  is  against  the  interest  of  the  owners,  unless  it  be  dooe 
with  a  criminal  intent  In  the  case  of  Stamma  v.  JBro«R|Of 
which  I  have  a  manuscript  note.  Zee,  C.  J.,  in  defining  bar- 
ratry, said,  ^  Barratry  must  be  some  breach  of  trust  inAe 
master,  ex  maleficio."  In  this  case  the  jury,  havii^  negati^ 
ed  fraud,  have,  in  my  opinion,  negatived  criminality  io  tk 
captain ;  and  therefore  this  was  not  a  barratrous  devisttos. 

BulediadMir<L 
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Fowler  against  Padget,  1''98* 

rRESPASS  for  breaking  and  entering  the  plaintifTs  dwe1«   Thmd^^ 
ling  house  at  Manchester^  and  taking  and  converting  his   ^^*  ^^ 
oods«  The  defendants  justified  under  the  bankrupt  laws,  and  in  order  to 
tie  only  question  was,  Whether  the  plaintiff  had  committed  an  ^Q^Jc^^of^ 
ct  of  bankruptcy.    At  the  trial  before  Rooke  J.  at  the  last  baDkraptcy 
^itdwler  assizes,  it  appeared  that  the  plaintiff,  who  was  a  li^departp^ 
raderatSfaiicAe9ler,hayingreceiTed  intelligence  thatonCiS^tlA  }j!*j|^^ 
n  Zon<{oR,who  was  indebted  to  him  to  a  lai^e  amount,  was  in  a  liDg-honaea 
ailing  condition,  left  his  house  early  on  the  17th  Apriif  and  ||i^IS,^ib. 
Erent  to  London  for  the  purpose  of  arranging  his  affairs  with  cienttbata 
Smt/A,  and  getting  security  for  his  demand.    That  having  re-  should  be 
cei  ved  of  Smith  goods  of  a  considerable  value  and  a  bill  of  ex-  U*J?  b^r 
change  .for  129/.  he  returned  to  Manchester  after  an  absence  of  the  depart* 
ten  days ;  during  which  time,  several  creditors  called  at  his  ][i]^  h^ 
house  at  Manchester  for  payment  of  their  respective  debts,  i^>>  ^*<^ 
which  were  not  satisfied,  the  bankrupt  not  having  made  any  The  wont 
provision  for  them,  'nor  left  any  person  in  charge  to  conduct  ^nj^  ^1* 
his  business  during  his  absence.  Among  these  creditors  were  the  i  JaeA. 
the  holders  of  several  bills,  which  became  due  on  the  day  after  b^  read 
his  departure,  and  whom  he  expected  to  call  on  him  for  pay-  *r  JSJ^'mq 
ment  After  his  return  toManchester  some  of  his  creditors  com-  i  Esp.  SS4% 
pounded  with  him  and  received  10».  in  the  pound :  but  a  com-  ^toj"^ 
mission  of  bankrupt  was  taken  out  against  him  by  the  defend*    x?        ^^  *  ^^ 
ant  and  his  partner.    The  juryfound  a  verdictfor  the  plaintiff  //Z'^/.f^, 
for  27/.,  declaring  in  answer  to  a  question  put  to  them  by  the  \'      '  /?  . 
learned  judge,  **that  they  thought  the  intent  of  the  plaintiff /ti^  .^  /^^t/ 
*  in  going  to  London  was  laudable ;  that  he  had  no  intent  ^  2  l.C  /-^'-^ 
^  defraud  or  delay  his  cireditors ;  but  that  delay  did  actually 
^  happen  to  some  creditora. 

Arnle  wto  obtained  in  the  last  term  calling  on  the  plaintiff  to 
shew  cause  why  the  verdict  should  not  be  set  aside  and  a  new 
rale  had;  against  which 

Xai&,7V9iptii^  j-J?atfey,shewed  cause.  They  observed  that  this 
was  a  case  where  the  trader  had  left  his  house  not  with  a  view  to 
elade  or  defraud  his  creditors,  but  for  the  purpose  of  using  dili« 
geaceto  secure  his  property  which  was  in  hazard,  by  which, 
tboughsome  creditors  werein  fact  delayed  fora  shortertime,  yet 
altimatelyhis  estate  was  benefited  ,andtheirsecuritywasbettered. 
And  they  contended  that  if  this  were  to  be  construed  an  act  of 
bankraptcy,  it  would  entirely  reverse  the  intent  of  the  act 

of 
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1796.    of  the  1  Jac.  1.  e.  16.  which  ought  to  be  regaled  moomtnniig 
*  the  wwdsy  otherwise  the  maxim  applies  qui  hoeret  in  literihoe- 

^^JIm  ret  ill  cortice.  The  departing  from  the  dwelUmg-iomie  was  6n* 
Pamxt  made  an  act  of  baukniptcy  by  the  13  Eliz.  e.  7. ;  but  by  Ae 
express  words  of  that  act  it  must  have  been  done  ^  to  the  is- 
**  tent  or  purpose  to  defraud  or  hinder  any  of  the  erediton  of 
their  just  debts,  &c.  The  1  Jac.  L  c  15.  after  repeadi^  tke 
several  acts  of  bankruptcy  declared  by  the  former  statute,  adds 
others,  which  are  all  premediated  frauds,  and  then  condndes 
**  to  the  intent  or  whereby  his  creditors  may  be  defeated  or  de- 
layed/' &c«  Now  this  variation  in  the  wording  was  evidently 
intended  to  apply  to  the  new  acts  of  bankruptcy,  which  bad 
been  introduced  by  thestatuteof«/ame«,aIl  of  which  are  foand- 
cd  in  intentional  fraud,  where  the  very  nature  of  the  act  un- 
pliesa  fraudulent  intent  ;whereasalltbe  acts  of  bankruptcynKt- 
tioned  in  the  former  statute,  amongst  others,  this  of  depardnf 
from  the  dwelling-house,  are  in  themselvesindifier^nt  acta,  aod 
only  become  criminal  when  done  with  an  intent  to  delaj  orde- 
fraud  creditors*  In  order  therefore  to  make  the  actof  </ini«» 
consistent  with  that  of  Elizabeth^  and  with  the  nature  and  9pi« 
rit  of  the  bankrupt  laws  in  general,  it  is  necessary  to  read  the 
word  **  ar^*  in  the  statute  of  James,  ^  and  f  whereby  both  tbe 
intent  to  defeat  or  delay,  and  the  actual  defeat  or  delay  of  the 
creditor  must  concur  to  constitute  an  act  of  bankruptcy.  Tboagk 
9uch  intent  may  be  collected  as  well  from  the  nature  of  the  act 
done,  as  from  collateral  evidence,  the  necessity  of  such  an  inteot 
to  constitute  an  act  of  bankruptcy,  is  apparent  from  the  cow- 
deration  that  at  the  time  when  these  statutes  passedybankniptcy 
was  considered  as  a  crime,  which  can  in  no  case  exist  witboot 
a  criminal  intent;  actus  non  facit  renm  nisi  mens  sitrea.  It  ii 
to  be  collected  also  from  the  preamble  of  the  statute  of  Jm 
which  says,  **  for  that  frauds  and  deceits,  as  new  diseaseifi^ 
**  increase  among  such  as  live  by  buying  and  selling  to  the  hio- 
^  drance  of  trafficand  mutual  comnierce,and  to  the  general  hart 
**  of  the  realm,  by  such  as  wickedly  and  wilfiMy  become  hwk- 
^  ruptSj  and  for  diat,  the  description  of  a  bankrupt  in  Uxm 
^  statutes  is  not  so  fully  expressed,  &c.  as  is  meet  in  such  caxi 
^  of  deceit  to  prevent  the  deceitful  actions  of  baiikrupts,  for  re- 
<<  medy,'*  &c*  The  case  of  Bawkes  v.  Saunders  (a)  is  abo  cod- 
sonant  to  this  interpretation ;  where  it  was  holden  that  an  or- 
der, by  a  trader  who  kept  house,  to  his  servant  to  denjr  him  to 

creditor 
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creditors  were  not  sufficient  to  constitute  an  act  of  bankruptcy,     1798* 
inless  a  creditor  was  actually  denied.  Now  if  the  keepingliouse  * 


rith  intent  to  delay  creditors,  which  was  manifest  in  that  case  ^^ll^ 
ras  notdeemed  an  act  of  bankruptcy,  unless  a  creditor  were  in  Pado«». 
act  delayed  (a),  there  is  no  reason  why  the  fact  of  actual  de* 
ay  should  constitute  an  act  of  bankruptcy  without  a  correspond- 
ng  intent.    That  case  therefore  cannot  be  supported  unless  the 
irord  or  be  construed  and*    The  contrary  is  indeed  said  to  hare 
been  decided  in  Woodier^a  case  (6),  where  his  going  abroad  on 
account  of  having  killed  his  wife,  whereby  his  creditors  were  in 
Tact  delayed,  was  holden  to  be  an  act  of  bankruptcy.    But  if 
that  case  be  fairly  considered,  it  does  not  necessarily  go  this 
length.    Where  a  man  goes  abroad  on  account  of  some  crirai- 
nal  act  which  must  necessarily  occasion  his  absence  for  a  long 
time  at  least,  if  not  during  his  life,  and  he  makes  no  provisioa 
in  a  reasonable  time,  for  the  payment  of  his  creditors,^  or  the 
cxrrying  on  of  his  business,  although  he  might  not  have  gone  in 
the  fiist  instance  with  the  express  view  of  delaying  his  creditorsf 
yet  such  an  intent  is  necessarily  to  be  inferred  from  hii^subse- 
quent  acts;  he  puts  himself  in  a  situation  which  makes  it  ini« 
possible  for  faim  to  carry  on  his  business  any  longer.^  The  same 
observation  is  applicable  to  Pareau^s  case  (c),  who  went  abroad 
with  a  young  woman  whom  he  had  seduced.    If  the  doctrine 
of  those  cases  be  carried  to  the  extent  contended  for  on  the 
other  side,  as  establishing  the  rule  of  construction  to  be  that 
the  mere  fact  of  departing  from  the  dwelling  house,  if  the  cre» 
ditor  be  thereby  actually  delayed,  constitutes  an  act  of  bank- 
niptcy,  although  he  had  no  such  intent,  the  greatest  inconve- 
nience and  mischief*  will  ensue.  For  then  the  most  soli^^nt  and 
responsible  trader  may  be  made  a  bankrupt  if  he  chance  to  go 
out  on  business  or  amusement,  and  a  creditor  call  in  the  mean 
time  who  is  thereby  in  fact  delayed.  And  it  is  no  answer  to  say 
^the  may  leave  a  clerk  to  transact  his  business  andpay  all  de« 
tnands  upon  him  $  for  supposing  every  trader  to  have  so  confi- 
dential a  servant,  which  cannot  be  expected,  still  he  would  be 
^t  his  mercy ;  for  )he  same  consequence  would  ensue  if  the  clerk 
were  out  of  the  way  at  the  time ;  and  this  might  equally  hap- 
^^  though  the  trader  had  gone  out  with  (he  express  view 
Pf  finding  and  satisfying  his  creditors*    They  also  cited  a 

(a)  See  alio  Oarret  ▼.  Made,  ante,  5  vol.  575.  (»)  ButL  if.  P.  89. 

(c>  Moe$  V.  JPM-itti,  Co,  Book  U  73*  4lb  £iU 
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179S.  e^of^Uridger.Ireland,E.34.0.3.whereM^motioaforz 
new  trial,  h  appeared  that  an  execution  being  put  into  thehoose 
of  a  Mn.  IFia//a  linen-draper  at  Bath  by  her  brother  who  lived 


Padoit.  in  London^  she  immediately  went  to  London  in  order  to  preTail 
on  him  to  "withdraw  it,  leaving  word  where  she  was  gone ;  bjt 
her  brother  insisting  on  the  execution,  which  was  sulBcieDt  to 
cover  all  her  effects,  she  never  returned  to  Bath;  the  quesdun 
was.  Whether  her  leaving  Bath  was  an  act  of  bankruptcy ;  tbe 
Court,  (Lord  Mansfield,  Mr.  J.  Witlu,  Mr.  J.  AMhhurwi^  and 
Mr.  J.  Bulletf)  said  that  it  depended  on  the  intention  of  Mrs. 
Wallf  when  she  left  her  house  at  Bath^  whether  or  not  she  had 
committed  an  act  of  bankruptcy,  whetlier  she  went  with  ibe 
intention  of  delaying  or  defeating  her  creditors. 

Chambre^nnd  Holroyd  in  support  of  the  rule,  contended  that 
both  on  the  positive  words  of  the  statute  of  James^  and  on  tbe 
construction  which  had  always  prevailed  on  this  branch  of  i^ 
the  facts  here  proved  must  be  taken  to  be  an  act  of  bankmptn. 
The  plaintiff  when  he  left  JUanekester  for  London  shut  up  hit 
warehouse,  left  no  person  to  transact  his  business,  and  never  is 
fact  carried  it  on  afterwards.   Therefore  though  the  jury  bare 
found  that  his  intent  in  going  to  London  might  not  have  heei 
to  delay  hk  oheditofB,  yet  be  could  not  but  bave  known  that 
they  must  bave  been  delayed,  and  in  fact  they  were  so.    Tbe 
inconvenience  to  the  creditocs  under  such  circumstances  is  ex- 
actly the  same,what»ver  be  the  intent  of  the  bankrupt  in  dqisrt* 
ang  from  his  house :  and  when  it  is  considered  that  the  primary 
object  of  the  bankrupt  laws  is  to  make  as  just  and  as  speedj  a 
division  as  possible,  of  the  insolvent  trader's  effects  amongst 
has  creditors,  there  will  appear  to  be  a  veiy  substantial  ceasoa 
ftr  tbe  diiereiioe  of  the  wording  of  the  statute  of  Josiea^  and 
that  of  Elizabeth ;  which  very  diiSurence  furnishes  a  strong  ar« 
gument  that  sometkaag  more  was  intended  in  the  statute  of 
JamoMf  than  bad  beenoxpressed  in  the  former  one.  Bnt  howe- 
ver diat  may  be,  the  words  of  the  statute  of  James  are  positire, 
that  wherever  a  trader  shall  depart  from  bis  dwelling  house  to 
tbe  tnlent,  or  whereby  his  creditors  shall  be  delayed,  it  is  u 
act  of  bankruptcy,  it  might  be  difficult  in  many  cases  to 
^ve  the  intent  with  which  a  man  leaves  his  house;  to  obriate 
which  tbe  Legislature  had  recourse  to  the  more  positive  aad 
certain  evidence  of  the  creditor  having  been  in  fkct  delajredf     i 
to  constitute  the  act  or  bankruptcy.    And  such  has  always 
been  the  construction  put  upon  this   branch  of  the  Bct,     j 
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the  case  of  Woodier^  since  followed  up  by  that  of  Raikes  v«    179S» 
ream^  and  Veruon  y.Hankey  (a).    In  the  latter,  oile  of  the  ■ 

istions  was,  Whether  Mrs.  Tykr^i  going  abroad  without  any  ^J^S* 
mtioD  to  delay  her  creditors,  but  whereby  they  were  in  fact  Pamubc  .. 
ayed,  was  an  act  of  bankruptcy  f  and  Bulkr  J.  said  ^  the 
'  upon  this  subject  is  established  by  Woodief^a  case,  which 
opened  in  1739,  and  which  has  always  been  considered  and 
ed  upon  as  good  law ;  and  at  this  time  without  examining 
» the  expedience  of  that  decision,  I  should  be  extremely 
;rse  to  overrule  it.  Many  commissions  of  bankrupt  and  a  con<« 
erable  mass  of  property  depend  on  this  construction.  It  is 
d  however  that  this  construction  will  be  attended  with  incon« 
oiences ;  but  the  inconveniences  are  much  greater  the  other 
y.  Those  on  the  trader,  are  such  as  he  may  easily  avoid 
making  due  preparation  for  the  satisfaction  of  all  demands 
which  he  knows  he  is  liable,  or  at  least  by  leaving  word, 
len  he  removes  from  his  house,  where  he  is  going,  in  order 
It  the  process  of  the  law  may  follow  him ;  fof  as  to  his  merely 
tlking  out  of  his  doors  upon  uisnecessary  business  or  ordinary 
casioDs  that  cannot  be,  nor  ever  was  considered  as  a  depart^ 
g  <Tom  his  dwelling  house.  Such  an  act  is  explained  by  his 
turn  and  carrying  on  his  business  as  usual.  So  keeping  house 
eanskeepingit  as  against  creditors ;  and  therefore  the  fact  of 
editor  being  denied  is  a|  necessary  ingredient  to  constitute  au 
!t  of  bankruptcy  within  that  description  of  the  statute.  There. 
also  another  reason  to  shew  that  this  construction  is  the^more 
)Dvenieiit  one,  because  the  creditor  can  scarcely  ever  know. 
ith  what  intent  a  man  goes  away  from  his  house ;  but  the  fact 
^his  being  delayed  payment  thereby  is  notorious  and  easy  to 
e  substantiated ;  and  a  principal  object  of  the  statute  o(Jamee 
'^  to  reduce  to  as  great  a  certainty  as  possible  what  should  bo 
eemed  acts  of  bankruptcy. 

^rd  KeirvoN,  Ch.  J.  This  is  a  question  of  infinite  impor- 
'ttce,  and  therefore  I  wished  that  the  parties  would  have  con*^. 
^ted(6)  to  put  it  on  the  record,  in  order  that  it  might  be  finally 
i«cidedby  the  court  of  dernierresort  If  there  had  been  no  de« 


(«)  ImdoH  SiUingi after  2VM.  87.  Oeo.S.  Co.  Bank.  L.  95. 
r  M     ^  coorae  of  the  argQineiit,  the  Conrt  ezpresKd  a  wlrii  that  the  partlet 
*^coi)ieot  to  state  the  facta  of  the  caae  on  a  special  verdict  $  bat  this  was  aot 
|«^i«^  oaa^eoant  of  tlie  muUiiim  of  tbe  sum  la  diipute,  and  tlie  iltoatloo  of 

cisioa. 
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1798.    cision  on  this  subject,  I  should  hare  ^thought  very  Ikde  dook 

-  could  have  been  entertained  on  theconstruc^on  of  theactofpar 

^fff   liament.  Bankruptcy  is  considered  as  a  crime,  and  the bankrup 

Pamhw   in  the  old  laws  is  called  an  offender  .*  but  it  is  a  principlesf  iiatQ 

ral  justice,  and  of  our  law,  that  actus  non  facit  reumoisimen 

sit  rea«    The  intent  and  the  act  must  both  concur  toconstknti 

the  crime ;  and  by  reading  the  word  ^  and^  for  **  oc^  in  the  sta 

tute  of  1  Jac.  1.  c.  1ft.,  which  is  frequently  done  in  the  consCrae 

lion  of  legal  instruments  where  the  sense  requires  it,  all  difi 

cnlty  will  be  remored.  But  according  to  the  defendant's  cw 

atruction^of  this  act,  every  merchant  in  London mi^thtomt 

a  bankrupt  before  to-morrow  morning.  If  the  words  of  tbesti' 

tnte  are  to  be  taken  in  their  literal  sense,  any  person  who  bap 

pens  to  go  from  honiie  only  for  an  hour,  during  which  tone  anj 

creditor  calls  for-  payment,  and  is  for  that  hour  jddayed,  bq 

become  a  bankrupt:  and  it  would  be  no  answer  to  sacIlafta^ 

gument  (as  was  supposed  at  the  bar)  to  say  that  the  trader  leA 

word  where  he  was  gone,  because  a  creditor  may  hare  taken  ool 

a  writ  against  him  in  one  county,  *and  if  he  were  gone  <m  tk 

borders  of   the  next  county,   such  creditor  would  id  6ct 

be  delayed.  I  do  not  wish  to  impeach  the  authority  of  HW«| 

ter'tf  case  or  of  that  of  Raikes  v.  PoreaUf  because  in  both,  tb^ 

parties  wentabroad  un^er  circumstances  that  rendered  itiiigbly  I 

probable  that  they  would  not  return  to  this  country;  one  b»il 

committed  murder,  and  the  other  was  amesnable  to  the  iawsi 

this  country  for  a  difllbrent  offence.    We  hare  been  pre$N 

however  with  another  case,  that  of  Vernon  v.  Hanketfj  trid 

before  Mr.  J.  Buller :  I  have  the  greatest  respect  and  reveieN 

for  the  opinions  of  that  learned  judge,  but  I  rather  thiak  w| 

have  another  opinion  of  his  (a)  to  set  against  that  delivered  bf 

bim  in  Vernon  v.  Ilankey^  where  he  said|  that  thk  iBteoi 

with  which  the  party  left  his  house  was  to  decide  the  questiu 

4iod  I  think  that  was  the  better  opinion.  .The  Legislatnrene 

could  have  meant  to  extend  criminality  to  a  person  wbolcai 

his  house,  only  for  the  purpose  of  transacting  his  legal  oon( 

I  would  adopt  any  construction  of  the  statute  that  the 

will   bear,  iu  order  to  avoid  such  monstrous  conaequ^^B' 

as  would  manifestly  ensued  from  the  construction  c(mies^ 

fdi  for  by  the  defendant*    And  as  this  verdict  was  utei 

(a)  In  Aldridgt  ir.  Jrebmd,  tup,  wbicb  Mr.  J,  Xovmict  read  frsaU^i^ 
booi  in  the  coune  of  ibc  ar^meut. 


iR  THE  Thibtt-eightb  Tbar  OF  GEORGE  III.  51S 

I  the  ground  that  the  plaintiff  had  not  committed  an  act  of    179& 
lokraptcy,  I  am  not  prepared  to  say  that  there  ought  to  be  a  ' 

tw  trial*  mgakut 

AsHHURST,  J.    As  different  opinions  have  been  entertained  ^*»«w« 

the  different  cases  on  this  subject,  I  think  we  ought  to  adopt 

It  construction  which  will  be  attended  with  the  least  iocon« 

Dience.    The  rule  of  construction  contended  for  by  the  de* 

idaiit  is  a  most  severe  one :  if  that  were  to  obtain,  any  trader 

10  left  his  house  with  the  intention  of  benefiting  his  creditors 

ight  become  a  bankrupt,  if  any  one  of  his  creditors  were 

erehy  delayed,  even  for  an  hour;  that  rule  might  afiect  the 

rhest  man  in  the  kingdom.    But  if  the  word  ^  or'*  in  the  act 

;  construed  to  mean  ^  and/*  then  the  rule  will  bea  reasonable 

te.    And  this  construction  seems  consonant  to  the  decisions 

t  another  part  of  this  statute;  for  if  a  trader  begin  to  keep 

>tt$e,  and  give  orders  to  be  denied  to  his  creditors,  it  has  been 

icided  that  that  is  not  an  actof  bankruptcy,  unless  in  point  of 

ct  he  be  denied  Co  a  creditor.  This  shews  that  the  intent  and 

te  act  must  concur  in  order  to  constitute  an  act  of  bankruptcy. 

Grose,  J«  In  deciding  this  case  weoughtto  consider  the  spirit  . 

t  well  as  tbeletter  of  the  actof  parliament  on  which  thisquestion 

"ises.  The  Le^lature  in  framing  it,  seem  to  have  had  in  view 

tose  persons  who  did  certain  acts,  which  shewed  that  they  knew 

leir  creditors  would  be  defeated  or  delayed,  and  those  who 

voided  their  creditors  either  by  keeping  house  or  leaving  their 

[>me,  with  intent  to  delay  th^ir  oreditors.  And  this  construction 

the  act  is  not  impeached  either  by  Woodier^s  case  or  by  that  of 

!atietfv.Poreaif,forthere  the  parties  must  have  known  that  their 

reditore  would  necessarily  be  delayed,  by  the  steps  they  took* 

'Ut  ID  this  ease  so  far  from  the  plain tifTs  having  any  intention  to 

cidy  his  creditors,  the  jury  expressly  found  that  he  had  no  such 

itentioD,  nay  that  his  intention  was  Iaudable,fQr  it  appeared  that 

e  went  from  home  for  the  purpose  of  obtaining  money,  to  pre- 

(^Dt  his  creditors  being  delayed.  To  say  that  this  was  an  act  of    ' 

3Dkruptcy,merely  because  some  of  the  plaintiff's  creditors  were 

Qinientionallydelayed  by  an  act  intended  fortheir  benefil,wpuld 

^eamost  severe  determination,  especially  in  a  case  where  we 

re  called  upon  to  grant  a  new  trial  against  the  justice  of  the 

^^*  I  do  not  mean  to  say  that  this  is  not  a  point  of  some  dif* 

icuhy,and  certainly  it  is  a  question  of  great  consequence:  but 

#di^  parties  arenot  eq[ual  to  the  expence  of  a  special  verdict,!   « 
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179&    ^Bi  not  disposed  to  grant  a  new  trial,  particnlariy  whefi  ve 
■  consider  that  the  question  will  probably  come  back  a^;aiiiiief  t 

^J^y  in  the  same  shape,  on  a  motion  for  a  new  trial. 
Faimst.  Lawrence,  J.  If  there  bad  been  no  decision  on  diis  trt  of 
parliaknent,  I  should 'have  thought  that  the  true  way  ofcoi- 
stniittg  it  would  be  to  read  *<and*'  for  the  word  ''or,''  asd 
then  all  difficulty  woidd  have  been  avoided.  But  bb  someofthe 
cases  seem  to  have  proceeded  on  the  ground,  that  the  statote 
must  be  read  in  the  alternative,  and  that  a  trader  may  beeonea 
bankrupt  be  doing  the  acts  there  enumerated,  if  in  poist  of  &ct 
bis  crediton  be  thereby  delayed,  whatever  may  have  been  Kb 
intention^  it  seems  to  me  that  this  question  deserves  greatooDa* 
deration.  I  think  that  Woodier^s  case,  and  the  case  alRmkei 
▼•  Poreau  might  have  received  the  same  determinatioD,  dton^ 
on  a  diffisrent  ground  ;  for  though  it  was  not  the  iounediite 
object  of  the  parties  in  those  cases  to  delay  their  crediton  by 
going  abroad,  yet  as  that  must  be  the  necessary  coDseqneace 
of  such  an  act,  it  would  be  evidence  of  their  intending  to  debj 
or  defeat  their  creditors,  and  so  it  would  come  within  the  cod- 
struction  of  the  statute  now  contended  for  by  the  |riaiBtiff« 
However  those  cases  seem  to  have  been  determined  on  tbe 
ground,  that  the  feet  of  delay  in  cansequence  of  going  abroadf 
waa  sufficient  to  constitute  a»  aetof  bankruptey ;  and  therefbre 
I  wished  that  the  question  might  be  put  on  tbe  record.  But  k 
woiM  answer  no  puspose  to  grant  a  new  trial  in  this  case,  be* 
cause  as  the  pavties  will  not  consent  to  have  a  special  verdidt 
probably  the  case  will  come  to  us  again  (as  my  Brother  Grei^ 
has  observed)  in  the  same  form* 

Rule  dischaiged  (a)* 
On  the  ne;f^t  day  Lord  Kenyan^  Ch.  J.  said  that  he  bad  m«t 
withseveral  authorities  in  support  of  theopiaion  he  bad  gireaia 
this  case.  In  Mayiinv.  EytoCf  2  Sir.  809^  it  seems  to  bare  bees 
taken  for  granted  that  the  word  ^  or*'  in  the  sta  tutemeant'^aiKi, " 
for  the  words  of  the  statate  are  thus  printed,  ^  departiog'froin 
bis  house,  with  intent  and  whereby  his  creditors  may  be  i^ 
ieated,"  Sec,  and  they  are  pnnted  in  Italics.    In  lAngwooi^^' 

(«)  Thif  qtiestioir  wai  agitated  io  tiie  oaM  of  ffmtkin  and  amtber  arnxMcf  ^ 
WeUmMd^  a  Bankrupt  v.  Lukin^  7V«36|Geo.8.  IL  R.^  where  Urd  Katftvi^ 
mated  a  very  strong  opinion  on  the  construction  of  the  slat.  1  Jm,  I.,s(Bibrt9 
that  given  by  bi«  Lordship  in  this  case^  Tbe  rest  of  tbe  JodgercDsMeivd  it* 
case  of  great  importance,  and  of  difficulty  on  acconot  of  the  former  dec swii ; 
and  t4ie  nomuit-  in  that  case  wtit  set  aside  in  order  tbat  on  another  trial  Hm  <^ 
tion  niigbtbe  put  ou  tbe  reconl :  butibacaAeirai'iiaver  broagbt  before  ths  C«stt 
■gaio. 

Eadcs 
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Sade^  1  Aik.  196^  Lord  Hardwieke  also  thooglit  (a)  that,  to    179& 
constitute  an  ao^  of  bankintptcy  by  ihe  trader's  leaving^  his  - 

house,  it  was  necessary  that  he  should  go  irith  intent  to  delay     ^Ib^ 
or  defeat  hi«  creditors;  for  speakii^  of  the  (pinions  of  Lord  P^^®""* 
Cb.  J.  Lee^  and  of  Lord  Ch.  J.  WiUes,  given  on  two  trials 
before  them,  he  approved  of  the.  distinction  taken  by  the 
latteti  saying  *<  he  was  very  well  warranted  by  the  words  of  the 
statute  in  the  distinction  he  made  between  absconding  to        « 
avoid    a    debt,    and  absconding   to   avoid    a   doty    only. 
And  in    1    Bac.  4br.  title  ^  Bamkntpi,^  (A)^    which  wa^ 
Written  by  Lord  Ch.  B.  Gilbert^  that  great  Jadge  speaking  ojf 
tbe  Stat.  13  Eliz.  c.  7.,  and  1  Jac*  I.  c.  15.,  said  the  latter  was 
merely  a  transcript  of  tbe  former,  with  the  following  addition 
only,  ^  or  fraudulendy  prociires  his  goods  to  be  attached  or 
sequestered,  or  makes  any  fraudulent  gjant  of  his  land,  kc,  to 
the  intent  that  his  creditors  may  be  defrauded,  shall  be  ad- 
judged a  bankrupt" 

(a)  Seealso  tlieeiie  Ex  parte  QuMtm^  I  Jlik.  1S9,  1S3. 


PosTELL  against  Williams.  Mut^^ 

TIffi  defendant  having  been  sent  outof  the  kingdom  under  ^^*  ^^^' 
thealien  bill  after  a  bail4K>nd  was  given  but  before  the  re-  If  «Mcnd- 
^^vn  of  die  writ,  a  motion  was  made  on  behalf  of  the  bail^  that  oat  of  tbe 
Ae  baa^Mmd  might  be  delivered  up  to  be  cancelled.  SXmS^ 

GarroWf  who  now  shewed  cause  against  that  rale,  said  that  alien  bm 
1)0  motion  could  be  made  until  bail  above  was  put  in,  and  that  given  a  bail 
<heii  the  motion  should  be  only  to  stay  the  proceedings ;  for  J^"^*  ^ 
tbat  if  the  defendant  were  to  be  suffered  to  return  to  this  coun-  return  of 
fry,  the  baU  ought  to  be  responsible.  CoiTrt  ^liT 

Bayley  in  support  of  the  rule.    The  bail  to  the  sheriff  cannot  order  the 
put  in  bail  above :  for  the  form  of  the  recognisance  is  that  the  to  be  deih 
person  of  the  defendant  is  delivered  over  to  the  bail :  but  that  is  ^^^^^J^ 
i^ow  become  impossible  by  an  act  of  the  government  under  the  ltd. 
^lienbill,  the  defendant  having  been  sent  out  of  the  kingdom! 
"^ides  if  they  could  put  in  bail  above,  it  would  bo  a  nugatory 
*^ep9  since  they  might  apply  to  tbe  Court  the  next  instant  to 
«nt€r  an  exoneretur  on  the  bail-piece,  and  not  merely  to  stay 
Ae  proceedings.    Merrick  v.  Vauchert  ante^  6  vol.  60. 

^«  Coiert  were  of  •this  opinion,  and  made  tbe 

Rule  absolute. 

'VoL.Vll.  LI 
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MMTda^f 


Mackmurdo  and  Another  against  Smith  and  Otfiere. 
M.  KxX  T^  an  action  oa  the  case  for  piratiag  a  pattern  for  printhigca- 
InsMctioo  -'-  lico,  contrary  to  the  proFisions  of  the  34  Cr.  3.  c  2&,  the 
o.sTc^ta.  d<^claration  stated  that  the  plaintiflTst  after  Ist  Jvliy,  1794,  and 
forpintii*  before  the  time  of  the  committinirthe  wronir  thereinafter  m^- 
ibrpHoUof  ^>oned»  had  invented  and  designed  and  had  become  and  were 
MiMoBof  ^^®  proprietors  of  a  certain  new  and  original  pattern  for  printing 
an  aver-  calicoes,  and  had  published  and  caused  to  be  pablished  thesame 
dedlmttoii  ^^^  ^^^  printed  and  caused  to  be  printed  the  said  patten  upon 
^>  ^^  divers,  to  wit,  10,000  pieces  of  calico,  and  had  also  printed  and 
paMiahi^  caused  to  be  printed  the  names  of  the  plaintiflfs  as  the  said  pn>- 
wMDTtotod  P™^"  ^f  •he  said  pattern,  at  each  end  of  each  and  every  piece 
at  each  end  of  calico  SO  by  them  printed  and  caused  to  be  printed  as  afore- 
of  ctik!^  said,  according  to  the  form  of  the  statute  in  that  case  made  and 
^^Vblt^wih  provided,  to  wit,  at,  &c?  by  reason  whereof^  and  by  force  of 
the  name  of  the  Statute  in  such  case  made  and  provided,  the  plaintifi  of 
tw  to%^  right  ought  to  have  had  and  were  entitled  to  the  sole  right  and 
qnired  by  liberty  of  printing  and  i*eprinting  the  said  pattern  for  the  term 
tale,  the  of  three  months,  to  commence  from  the  day  of  the  first  pnblkh- 
Mn?i^Tt.  ^^fl  thereof,  to  wit,  at,  &c.;  nevertheless  the  defendants  wcH 
•d  for  three  knowing  the  premises,  but  disregarding  the  statute  in  that  be- 
fromthe  half  made  and  provided,  and  contriving  to  defraud  die  plain' 
''^bH^hl'^  tiffs,  and.  to  deprive  them  of  the  profits  arising  fit>m  their  said 
the  pat-      invention,  during  the  said  term  of  three  months,  afterwards 

hoM^o^t"  ^^  ^^^  ^®  1^  "'^'yi  ^'^^^  ^^^  ^^^  ^^  inventing  sod 
beaMed  by  designing,  and  printing  and  publishing  of  the  said  patteni  as 
beiii^iated'C^f^'rosaid,  within  the  term  of  three  months  from  the  day  of  die 
chnTnoa  ^^^  publishing  thereof,  and  whibt  the  said  plaintifis  were  sock 
that  the  de-  proprietors  of  the  said  pattern  as  aforesaid,  and  were  entitled  to 
ratedyHf'*  have  the  sole  right  and  liberty  of  printing  an  d  reprinting  tbeaame 
^V^rn  asaforesaid,towit/>n  l6t./ii]ie,l797,within  that  part  of  CrreotBn- 
lena  of  tain  Called  Englandf  to  wit,  at  London^  &c.,  without  the  consent 
^^^^  in  writing  of  the  plaintiffs,  first  had  and  obtained  in  that  behalf, 
from  iko  wrongfully,  unjustly,  and  fraudulently  did  print  and  cause  ts 
Jntpui-  he  printed,  the  said  original  pattern  of  the  plaintifis  npoa 
Slwwf  and  *^'^®"»  ^  ^'^  ^^®  thousand  pieces  of  calico,  with  the  said 
wkiUthM  pattern  so  thereupon  printed  as  aforesaid,  did  then  and  there 
ile!!^''  sell  and  dispone  of  without  the  consent,  &c.;  contrary  to  the 
*mtf^  k  ^^"^  of  the  statute  in  that  case  made  and  provided,  and  thereby 

righi  of      pHHibig  thoMme,  ^c    [WUlet  mj  . 

deprived 


IN  THE  'AnRTY-EiGHTH  Yeab  OF.  GEORGE  IIL  619^. 

depriTed  the  plaintifiB  of  the  sole  right  and  liberty  of  printing     1798. 
and  reprinting  the  said  pattern  within  the  said  term  of  three  ■ 

months,  wbichright  and  liberty  they,  daringall  that  time,  ought    ^vrdo 
to  baFe  had  and  enjoyed ;  by  reason  whereof  the  plaintiffs,  dar-    ^<f>n^ 
ing  the  said  term  of  three  months,  lost  great  part  of  the  profits 
and  adFantage  of  their  said  invention  and  design,  to  wit,  at 
London^  &<v 

The  34  Geo.  3.  c  23.,  on  which  this  action  was  founded^ 
enacts  <<  That  from  and  after  the  1st  /vfy,1794,  every  person  who 
shall  invent,  design,  and  print,  or  cause  to  be  invented,  &c.,and 
become  the  proprietor  of  any  new  and  original  pattern  for  print- 
ing linens,  cottons,  &c.  shall  haye  the  sole  right  and  liberty  of 
printing  and  reprinting  the  same  for  three  months,  to  com- 
mence from  the  day  of  the  first  publishing  thereof,  which  shall 
be  truly  printed  with  the  name  of  the  printer  or  proprietors  at  . 
each  end  of  every  such  piece  of  linen,  cotton,''  &c.  And  it  then 
proceeds  to  gp  ve  the  action  for  infringing  such  exclusive  right 
within  the  time,  limited. 

After  verdict  for  the  plaintiff,  it  was  moved  to  arrest  the 
judgment,  because  there  was  no  averment  in  the  declaration 
that  the  day  of  the  first  publishing  the  pattern  was  printed  at 
each  end  of  the  piece,  which,  together  with  the  name  of  the 
proprietor,  is  expressly  required  by  the  statute. 

Erskinef  GarroWfWoodyeaid  £am6e,shewed  cause  againstthe 
rule.  1st,  This  being  an  action  against  a  wrong-doer,  it  was  suf- 
ficient to  state  generally  that  the  plaintiff  had  a  right  to  bring  his 
action  for  the  grievance  complained  of,  without  setting  out  the 
grounds  of  such  right;  and  the  declaration  would  have  been  good 
^ifthe  other  requisite  stated,  viz.  the  name  of  the  proprietors 
being  printed  at  each  end  of  the  piece,  had  been  also  omitted. 
The  precedents  of  declarations  upon  the  statute  of  the  8  6.  2. 
c.  13.  for  pirating  prints,  (which  contains  the  same  provision  as 
the  act  in  question,)  are  in  this  general  form.  They  only  state 
generally  that  the  plaintiff,during4he  term  limited  by  the  act,  was 
entitled  to  the  exclusive  right,  and  that  the  defendant  invaded 
Bnch  right  within  that  period.  But  2dly,  at  any  rate  the  omis- 
sion of  the  averipent  in  question,  though  it  might  have  been  bad 
on  demurrer,  yet  is  cured  by  the  verdict.  For  it  appears  from  the 
case  otSayer  q.  t.  v.  Dicey  (a),  that  the  plaintiff  could  not  have 
recovered  at  the  trial,  unless  he  had  proved  that  the  day  of  first 

(a)  9  Wih.  60. 

X,  1  2  publishing 
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1798.    pabHsfain^waspriiited  on  the  piece :  and  sofficienttppeflcsipoB 
-  the  face  of  this  dedaratioQ  to  hare  made  such  proof  necewiffytc 

iiuitoo  ^he trial.  ItisallegedtbatthepkintiffshadcaiiaedtobepriirteA 
ii^aiMf  their  names,  as  proprietors  of  the  pattern,  at  eadi  end  ofeTety 
piece  of  calicooceoriltai/  to  the  form  of  the  giatrntefWher^  »d 
"»  byfarceoftkeaet  the  plaintiffs  were  entitled  to  the  soleriglit^ 
printing  tbepattern/orlAe  term  of  three  monthB^tocommen^fnm 
iheday  ofjfir»tpublUhingthere&f:Bu4thenihehfeaLC^^ 
assigned  within  the  term  of  three  mmUhefrom  the  first  ias«f 
pubUcatiott^  contrary  ^o  the  form  of  the  statute.  Now  aone  frf 
•die  fads  alleged  could  be  true,  nor  could  any  pnblicstioii  bj 
the  defendants  within  the  time  mentioned,  be  against  die  f<inB 
•of  the  statute,  unless  it  had  been  proved  at  the  trial  that  tlie 
day  of  the  first  publishing  was  marked  on  the  cdico  in  the  bsb- 
nerprescribed  by  the  statute.  After  verdict  therefore  suchpresf 
most  be  *taken  to  have  been  given,  without  which  the  plaintift 
could  not  have  recovered  in  a  case  -like  the  present,  where  itis 
not  a  defect  of  title  apparent  on  the* declaration,  bat  a  title 
smperfectly  or  defeotively  set  out  (u).  And  they  cited  Ae  foi- 
lowingcasesywberesuch  defects  were  eured  by  verdict.  ^Aieibafi 
y.  Eaie  (6),  where  an  impossible  day  was  laid  in  the  declan- 
tion.  Pranee  v.  Trinyer  (c),  where^  in  pleading  a  prescriptive 
right  of  common,  there  was  noavevment  that  tbebeastswere  le- 
"vaiit  and  couchant.  ^i^Arer  t.  Ndrris  (d)f  where  in  an  actios 
to  recover  an  amerciament  in  an  inferior  court,  it  was  net  al- 
leged that  the  plaintiff  was  a  resiant  within  the  manor.  Cook 
T.  Pettit  (e),  where,  in  debt  on  bond  to  save  a  parish  hannlen 
from  keeping  a  bastard  child,  to  which  there  was  a  plea  of  dod 
damnificatus,  and  areplicatidn^that  the  plaintiffs  paid  5^  to  keep 
the  child,  &c. ;  and  it  was  not  averred  that  the  child  was  born  m 
the  pariah.  Biekerstqffe  v.  Paedke  (]/^,  where  in  debt  for  rent  by 
an  executor  upon  the  demise  of  his  testator  the  declaration  only 
averred  that  the  reversion  was  in  the  testator  without  statingtbat 
it  was  a  reversion  of  an  estate  for  years.  Clarke  v.  King  (})t 
where,  in  ^a  plea  of  prescription  ibr  common  in  a  que  estate,  it 
wasnot  expressly  dleged  that  theowners  of  the  estate  hadbeea 
iixfmemorially  entitled  to  the  right  of  common. 


(n)  Cratcih^r  ▼.  O&gHoM,  8aUh  305.  and  9  tiL  Jbym.  4S8&.    ^makm^.M 
nalLDmig  688.  and  Rwty.  Eukigton,  Salk.  ISO. 

(A)  C«rM.  389.  (e)  Cro.  Jac.  44«  {d)  Hep.  Tsmp.  Batia,  I  \^ 

(i)  9  Wib.  5.  (f)  1  .Saf.  SIS.  (^)  Amie,  S  VttL  147. 


8«ix4. 
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Iaxw^  GibbSf  and  F.  Vaughanf  contra,  conteoded  that  this     ]796. 
fas  not  merely  matter  defectively  set  out,  but  a  defect  of  title  -i 

tself  necessary  to  support  the  action  ;  which  defect  it  was  ad«    ^^^^ 
(nitted,  could  not  be  aided  by  verdict    The  necessity  of  re«    h^«^ 
quirinpr  the  date  to  be  set  out,  was  staged  by  Lord  Kenyan  in 
7AoiAp«<m  v^yffioficb(a)aponasiniilar  act  of  parliament,  to  be  ia 
order  that  the  public  may  know  the  period  of  the  monopoly.  The^ 
true  rule  was  laid  down  in  Spiereg  v.  Parker  (i),  which  over- 
ruled Wicker  r.  Harris  before  cited,  that  nothing  is  to  be  pre-, 
eumed  after  verdict  but  what  is  expressly  stated  in  thedeclara-* 
tion,  or  what  is  necessarily  implied  from  those  facts  which  are 
stated.     Here  the  allegation  that  the  names  of  the  proprietors 
were  printed  on  the  calico  according  to  the  form  of  the  statute, 
does  in  no  respect  imply  that  the  date  of  the  publication  was 
also  printed  there.  The  statute  requires  both ;  and  therefore  aa 
allegation  that  one  only  was  done  according  to  the  statute, 
though  true  was  no  allegation  that  the  other  was  done.  The  coUf 
elusion  which  follows  in  the  declaration  that  by  reason  thereof  \ 
and  by  force  of  the  statute^  the  right  of  action  accrued,  is  incon* 
sequential  and  not  warranted  by  the  premises.'  And  if  the  con- 
clusionoftheinjury  complained  of  being  contrary  tothejormqf 
the  statntewould  help  tbe  want  of  a  specific  averment  of  those 
facts  necessary  to  bring  the  party  within  tbe  statute,  it  would  have 
been  sufficient  in  the  case  of Spiere$v»Parker.  But  that  is  no  a  verr 
mentofany  fact,bnt  a  conclusionof  law,  which  the  Courtoughtto 
see  is  well  founded  on  those  facts  which  are  stated  on  the  record. 
£ verydedarationon  a  penal  statute  mustconcl  adecontrq/brman^ 
etatuti;  but  that  will  not  supplythe  place  of  all  other  allegations, 
^or  is  it  tobe  inferred  after  verdict  that  it  was  proved  at  the  trial 
that  the  date  was  printed  on  the  calico,  on  the  supposition  that 
fiuch  proof  must  have  been  given  to  entitle  the  plaintiffto  a  ver- 
dict for  if  the  defendants  had  objected  at  tbe  tr>al  to  tbe  plaintiff's 
Hot  having  proved  this  fact,  the  answer  would  have  been  that 
it  was  not  necessary  to  prove  more  than  is  allc'ged  in  the  derlara* 
tion ;  and  besides,  the  objection,  if  well  founded,  is  apparent  on 
the  face  of  the  record.  In  all  the  cases  cited,  the  facts  generally 
averred,  necessarily  included  those  which  ought  to  have  been 
niore  technically  or  specifically  set  forth,  but  without  tbe  proof 
of  which,  no  verdict  could  have  been  obtained.  As  in  Prance  v. 
Tring  (c),  where, a  right  of  common  was  alleged  in  plertding, 
though  the  levancy  and  couchancy  was  omitted  to  be  averred ; 

(a)  jiiUe,b  YoU  45.  (fi)  AnU^  \  vol.  151.  (c)  Cro^Jac.  44. 

but 
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1798i    but  the  latter  was  necessary  to  constitute  the  right  of  < 

— —  which  was  generally  alleged.  With  regard  to  the  case  of  Sojerr. 

MOBDo    I^cejf  (a),  no  argument  can  be  derived  from  it  in  favour  of  Ifae 

SiiiM     P^^'*^^'^^  f  ^^^  '^  ^^^^  ^^^  appear  from  the  report  of  that  case  tbt 

the  date  of  the  first  publishing  of  the  print  was  not  stated  in  the 

declaration ;  and  it  seems  more  probable  that  it  was  alleged, 

otherwise  the  question  there  made  could  not  have  arkes. 

Lord  Kenton»  Cb.  J.  The  question  now  before  us  is  not  whe- 
ther or  not  this  objection  would  have  prevailed  if  the  defeDdanti 
had  demurred  to  the  declaration,  but  whether  or  not  it  be  a 
good  objection  after  verdict.  It  seems  to  be  admitted  that 
every  fact  necessary  to  be  proved  at  the  trial  in  order  to  sup- 
port the  declaration,  must  now  be  taken  to  have  been  proved. 
Now  the  act  of  parliament,  on  which  the  action  is  brought, 
says  that  the  inventor  shall  have  the  monopoly  for  three  mootfas 
to  commence  from  the  day  of  the  publishing,  which  shall  be 
truly  printed  with  the  name  of  the  proprietor  at  each  end.  It 
is  said  that,  if  the  defendant  atthe  trial  had  objected  that  the 
plaintiffs  could  not  recover  without  proving^ that  they  had  com- 
plied with  both  these  requisites  of  the  act,  the  answer  would 
have  been  that  that  was  not  the  time  to  take  advantage  of  the 
objection,  because  it  was  an  objection  on  the  record :  bat  I 
ought  not  to  have  given  such  an  answer ;  for  as  the  dedaratioD 
states  that  within  the  term  of  three  months  from  the  first  publish- 
ing, and  while  the  plaintifli  were  the  proprietors  and  entitled  to 
this  monopoly,  the  defendants  invaded  their  right  and  did  the 
act  cpmplaiued  of,  I  should  have  required  evidence  of  the  ter- 
minus a  quo  to  shew  that  the  monopoly  was  vested  in  the  plain* 
tiffs;and  this  fact  could  not  have  been  ascertainedwithootproving 
that  the  date  was  printed  at  each  end  of  the  cloth.  I  should  sot 
have  directed  the  jury  to  give  a  verdict  for  the  plaintift,  unless 
•auch  proof  were  given ;  and  in  point  of  fact  it  was  given.  Per- 
haps it  would  have  been  better  at  first  that  every  declaratioo 
should  have  contained  each  particular  fact  necessary  to  be 
proved :  but  when  it  is  admitted  in  the  argument  that  a  verdict 
will  cure  every  defect  of  allegation,  where,  in  order  to  obtaio  s 
verdict,  the  fact  must  have  been  proved,  there  is  an  end  of  the 
objection  made  here.  I  am  clearly  pf  opinion  that  it  was  necessar? 
for  the  plain tifls,  who  undertook  to  prove  an  invasion  of  their 
right  during  the  existence  of  this  monopoly,  to  prove  that  they 
had  printed  the  date  on  their  cloth,  otherwise  they  could  notbare 

7  obtained 
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obtained  a  verdict ;  and  consequently  that  the  verdict  has     1798. 

cured  this  supposed  defect,  and  that  die  judgment  ought  not ' "^ 

to  be  arrested.  murdo 

AsHHURST,  J.    I  am  not  inclined  to  restrain  the  operation    ^«<»i 
of  the  statutes  of  Jeofails,  which  are  very  beneficial  statutes  ; 
and  I  think  that  this  is  not  so  strong  a  case  as  some  of  those 
cited  at  the  bar. 

Grose,  J.  I  agree  with  the  rule  established  in  some  of  the 
cases,  that  nothing  is  to  be  presumed  after  verdict,  but  what  is 
expressly  stated  in  the  declaration,  or  what  is  necessarily  im- 
plied from  those  facts  which  are  stated.  Then  let  us  apply  that 
rule  to  this  case ;  it  is  averred  in  the  declaration  that  the  offence 
was  committed  while  the  pli^intiffs  were  entitled  to  the  mono- 
poly ;  now  they  could  not  have  recovered,  unless  they  had 
proved  not  only  that  they  were  entitled,  but  also  the  time  when 
their  monopoly  began* 

Lawbbnce,  J.  The  allegation  in  the  declaration,  that  the 
defendant  committed  this  offence  within  three  months  from 
the  time  when  the  plaintiffs  first  published  and  while  they  were 
the  proprietors,  is  a  conclusion  of  fact  and  not  of  law ;  and  that 
must  have  been  proved  at  the  trial,  otherwise  the  plaintiffs 
could  not  have  obtained  a  verdict. 

Bule  discharged. 

Calvert  against  Bovill.  .f£^m1 

THIS  was  an  action  on  a  policy  qf  insurance  on  the  captain's  ipanactioa 
goods  and  private  adventure,  warranted  .^siertcim  pro-  ^^^  P®"^y 
perty,  on  board  the  ship  Friends^  at  and  from  London  to  Virgima.  on  goodi 

It  was  clearly  proved  at  the  trial  thattheproperty  of  the  goods  Z1!i^^, 
(which  were  shipped  pursuant  to  an  order  of  council,  then  ren-  <>■>  *^omr4  • 
dered  necessary)  was  in  the  plaintiff;  that  he  was  an  ^mertcan;  LmLunTo 
thattheship,whichwas.4mmeafibuilt,and  manned  byJmertcan  ^^^^ 
sailors,had  been  consignedby  herownenin  Firgrinia  to  their  cor-  «  foreign 
respondents inZiOii<foii,w]thacai^ofmerchandize,andwasafter-  ^l^i^ i^^r 
wards  cleared  out  &sailed  fromZoiuIoii  upon  the  voyage  insured,  ^^^ff^ 
baring  all  necessary  papers  on  board  to  evince  that  she  was  an  ".asmacii 
American  ship,  and  that  the  real  place  of  her  destinatioq  was  !!  JJI^'*^^ 
•Vorfott,  in  Virginia,  to  which  port  she  belonged.    That  in  the  '^  tintioa 

'*  tcnel  was  for  the  EngUA  idands,  httirlng  bemi  hired  and  Idadcd  at  Lmtdmt  tafi  hufwg  on 
^*  board  eighty  t»rreli  ofgoopowder,  declares  the  ship  and  cargo  a  good  priir/'  ii  not  condo- 
»We  erideoce  against  the  warranty  of  nentraUty  i  because  the  special  groands  aligned  for  the 
inieacedoiiotDeceswrUylcadtoiBcbacoBdnilfMi.    [Foit  081,  lO^*  8.  T«  R.  198. 8S0.] 
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(7d^.    ^sotirseoffaertoya^e  haringmet#ith  terytetnpestoowwaidwr, 
and  being  much  damaged,  she  wXs  obl^ed  from  distrentobear 


%«T"'  away  for  the  first  port  in  the  West  Indies,  in  wbichcottBcsbe 
Boviu..  wascaptared  hy Hprench priTateerandcarTied  intaGftmlafanipe, 
-where  she  was  condemned  by  sentence  of  the  Court  there,  ex- 
pressed, as  to  the  matter  in  judgtnent,  in  tbe^  terms;  ^  Seen 
**  by  us,  the  Judges  of  the  Court  of  Commerce,  tbfe  papers  irbk* 
<*  have  been  here  produced  respecting  the  ciiptare  of  Ihe  brif 
«  Friends,  Captain  Thomas  CalverU  made  by  the  prifaleer  la 
•♦  Legere,  Captain  A.  7', and  having  heard  6n  that  subject  the 
«« opinion  of  citizen  Serand,  commissary  of  theExecntiveDnec* 
**  tory  of  the  said  Court,  and  also  beard  the  report,  atnl  coesi- 
^  dered  the  whole ;  forasiniich  as  the  true  destination  ^f  the 
<*  said  vessel  was  for  the  English  islatids,  having  been  hired  and 
'^  loaded  at  London,  and  that  tliere  has  been  fotind  on  board 
<^  her  eighty  barrels  of  gunpowder  (a) ;  the  Court  dedates  (be 
^  said  brig  Friends,  a  good  prize  for  the  benefit  of  the  capton, 
<<  together  with  her  tackle,  apparel,  cargo»  and  generally  aii 
«<  that  belongs  to  her,"  &c. 

The  sole  question  liras.  Whether  tbd  sentence  of  condenma* 
lion  was  conclusive  Evidence  against  the  warratity  of  tbegoods 
being  American  property  ?  A  verdifct  was  taken  for  Uie  plaiin 
tiff^  with  liberty  for  the  defendant  to  move  to  set  it  aside  and 
enter  a  nonsuit,  if  the  Coiiri  should  Be  ofopinion  that  the  sen- 
tence was  iconclubive ;  which  motiob  having  Been  acconlinglj 
made,  and  a  rule  nisi  obtained, 

Erskine  and  Park  shewed  cause  against  it«  Admitting  tbat 
H  sentence  of  condemnation  by  a  foreigti  Court  of  Admiraltj, 
was  conclusive  evidence  of  any  fact  on  which  such  sentence  was 
founded  (6),  admitting  also  that  a  sei^tetice  of  condenination 
generally  as /atr/Wprure  would  beconclusiveevidenceagainsta 
warranty  of  neutrality,  according  to  Salouccir^  Wooimtui^)^ 
they  contended  thatthe  sentence  in  this  case,6ettingfortbontbe 
.  face  of  it  the  specific  grounds  on  which  it  proceeded  did  not  con- 
dude,  or  in  any  manner  affect  the  question  of  neutral  property. 
For  the  judgment  was  not  on  the  ground  that  the  ship  oriiaigo 
was  not  ^ffiertcaif,  or  that  it  was  eiiemy*s  property,  nor  wastbe 
l^ondpfntit^tioki  general  as  lawful  prize :  but  three  distinctgroondi 

(a)  Thti  WHS  part  o^  the  captain's  adv^htnre,  the  rest  consUtiog  of  ^ops,  port^^ 
pheesc.  and  fhip  chandlery. 
(h)  Spe  the  cases  oo  thf  s  bead  collected  In  Pifrk$  oil  Jkstirmce,  4G$,  ^.  1st  e<it( 

ar« 
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re  stilted  in  the  sentence  as  the  aveired  foundation  of  it;  the  1798. 
estmation  of  the  ship  to  the  EnglUh  islands,  her  faarinf  been  ^ 
ideo  at  Londonf  and  her  having  a  quantity  of  gunpowder  on  «f «%»« 
•oard  $  all  of  which  may  be  true,  and  yet  the  ship  and  cargo  ^^^^^^* 
naj  be  American^  and  entitled  to  the  privileges  of  neutrality, 
["he  destination  of  the  vessel  was  adopted  from  necessity,  her 
[>aditig[  at  London  was  on  her  return  home ;  and  her  having 
^npowder  on  board  was  no  breach  of  the  laws  of  neutral  na* 
ions,  the  original  destination  being  to  a  neutral  state ;  though 
t  would  not  have  varied  the  case  if  it  had  been  originally  in** 
ended  for  the  EngH$h  islands,  they  not  being  in  a  state  of  siege 
It  the  time,  and  it  not  being  shewn  to  be  an  infraction  of  any  trea* 
ty  subsisting  between  JFVoaeeand  America  in  that  respect.  This 
rase  therefore  falls  within  the  principle  of  Salancci  v.  Johnson 
[a)f  where  it  was  holden  that  a  sentence  of  condemnation  of  a 
ship  stated  to  be  neutral,  for  refusing  to  admit  of  a  search,  and 
for  not  having  a  charter-party  on  board,  being  on  the  face  of  it 
manifestly  unjust,  contradictory,  and  not  wArmnted  by  the  laws 
of  nations,  was  not  conclusive  against  the  assured.  It  Was  not 
even  shewn  in  this  case  that  by  anyiPren  c&  ordinance  the  gprounds 
of  condemnation  of  a  ship  stated,  could  be  justified ;  though 
ir  there  had  been  such  an  one,  as  it  would  have  been  partial  and 
unjust  in  itself,  it  would  not,  according  to  JUayne  v.  Walter  (b)^ 
have  been  conclusive  againstthe  warranty  of  the  assured,  no  no- 
tice of  any  such  ordinance  having  been  proved  against  him,  and 
therefore  no  fraudulent  concealment  from  the  underwriters. 

Cfibbs nnd  Marry ai^  contrJL    This  Court  must  presume  that 

the  l^eneh  Court  proceeded  upon  the  law  of  nations,  there  being 

no  treaty  referred  to, and  no  other  ordinance  which  thesentence 

can  relate.    But  the  only  ground  on  which  the  sentence  can 

be  justified  by  the  law  of  nations  is  thai  die  property  was  in  fact 

British  and  not  iJmericon:  it  is  therefore  conclusive  of  that  fact 

and  no  evidence  ought  to  have  been  admitted  in  this  case  to  con» 

trovert  it.   The  previous  facts  which  are  recited  in  the  sentence 

sre  not  per  se  grounds  of  condemnation,  but  they  were  evidence 

of  the  fact  of  the  property  being  British  if  there  were  nothing 

else  to  contravene  them.  But  whether  the /VeifcA  court  drew  a 

proper  conclusion  of  fact  or  not  from  the  evidence  before  them 

cannot  now  be  inquired  into.    The  objection  therefore  goes  to 

the  admi  ssibilityof the  e  videncewhichraises  thedoubt  in  thiscase. 

(•)  B.  M'  TWiil  S5  G$9. 3.    Pufkj  415.         (ft)  I?.  iR,  S.  88  Om.  3.  ii»  41 4. 

The 
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1798.    The  ftdjadicatiou  of  the  Teaseland  caifpobeiii^poo^mxeiiofiC- 
flelf  conclusiTe  agfainst  the  warranty  of  ite  being  Jfmeric&M^ue, 


^Hg^^  neiitralyproperty :  it  was  bo  considered  in  Saiaued  v.  Woodrnm 
Bmju>u  (a).  It  mnst  be  presumed,  said  Lord  JUamfieUj  from  the  wi- 
tence  of  condemnation,  as  no  other  cause  appears,  thst  it  pn^ 
ceeded  on  the  ground  of  the  property's  belonging  to  an  enemy. 
So  here,  as  no  other  cause  appears  to  which  it  can  justly  be  at- 
tributed, the  same  presumption  niust  be  made. 

Lord  Kbm TON,  Ch.  J.  That  the  justice  and  honesty  of  the 
case  are  with  the  plaintiff,  is  beyond'all  doubt ;  and  that  die 
ship  was  •^merieanf  and  the  goods  the  property  of  an  Amerieat 
is  equally  clear :  but  it  is  contended  that  though  in  point  of  fact 
the  goods  were  the  property  of  an  ilffi«rteaii«  the  sentence  of 
condemnation  precludes  the  plaintiff  from  asserting  that  fact 
I  yieljl  to  the  cases  cited,  which  shews  that  to  a  certain  degree 
tbisCourt  will  support  the  proceedings  in  foreignCourts  by  pre- 
suming that  their  sentences  are  just ;  and  I  will  not  make  any 
exception  at  present  of  the  proceedings  of  the  jFVeiicACoailB  of 
Admiralty.-  But  when  an  attempfis  made  to  pervert  the  justice 
of  the  case,  it  becomes  necessary  for  us  to  see  whether  the  deci- 
sion of  the  Court  at  Guadahupe  has  so  determined  on  the  ftd 
of  neutrality,  that  we  cannot  examine  into  it  But  it  has  beea 
said,  as  nothing  can  justify  the  sentence  of  the  Prettek  Coortof 
Admiralty  but  the  fact  that  this  was*£n/uA  property,  we  mast 
conclude  that  they  condemned  the  ship  and  cai^  on  tfaegroiiDd 
that  they  were  Brituh  property :  but  that  is  a  conclusionagainst 
all  the  &cts  proved  in  the  case.  If  indeed  that  court  bad 
stated  in  their  sentence  thattheycondemnedthegoodsbecaase 
they  were  Sriiuh  property,  I  should  hare  considered  myself 
bound  by  their  sentence,  but  they  have  assigned  other  reasoss 
for  their  adjudication :  the  express  grounds  of  the  sentesoe  of 
condemnation  are  that  the  ship  was  destined  for  one  of  the  WeA 
India  islands,  that  she  was  hired  and  loaded  at  Londom^i  tl»t 
she  had  a  certain  quantity  of  gunpowder  on  board,  theref<ff« 
they  condemned  her  and  her  cargo  as  good  prize.  Hen  it  0 
impossible  for  us  to  conclude  that  the  French  court  decided  oa 
the  ground  that  thb  was  Briiuh  property,  when  all  the  erideace 
in  the  cause  and  the  reasons  expressly  gpven  by  them  for  tkeir 
judgment,  lead  to  a  contrary  conclusion* 

AsHHUBST,  J.  declared  himself  of  the  same  opinion, 
(fl) /7.&ira.8«6M.3.    Fark^AlJ. 

LlWBSKCt, 
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I^AWBENCE,  J.  (a)    It  is  said  that  whatever  is  adjudged  by     1798. 
le  sentence  of  the  foreign  court,  is  conclusive  on  the  parties,  — — 
>  weyer  unjustly  they  may  have  decided :  but  it  is  sufficient  to  ^^^|* 
y  that  in  this  casetheyhave  not  decided  tbatfacton  which  the    Botill, 
^fendant  relies.    If  that  Court  had  condemned  the  goods  be- 
luse  they  were  the  property  of  an  enemy,  that  judgment  would 
ive  been  conclusive  here;  but,  so  far  from  the  \FrencA  court 

GuctdalQupe  having  decided  that  fact,  they  have  expressly 
yen  other  reasons  for  their  sentence.*   The  cases  alluded  to 

the  argument  seemed  to  establish  this,  that  if  we  can  collect 
om  the  sentence  itself  on  what  ground  the  foreign  court  de* 
ded,  that  is  conclusive  in  any  action  brought  in  this  country: 
at  if  it  be  ambiguous  and  does  not  appear  on  the  face  of  the 
iDtence  on  what  ground  they  proceeded,  then  we  may  receive 
^idenc^to  shew  what  were  the  grounds  of  the  decision  abroad. 
Per  Curiam,  Rule  discharged. 

(«)  Mr.  J.  GroM  was  sone  to  try  camei  at  OuUdkaOt  before  thii  csie  cane  oa. 


The  King  against  The  Sheriff  of  Middlesex. 

Jf#m«flr, 

rHE  writ  was  returnable  on  the  I8th  pf  November  last,wheii  ^^  **^ 
the  sheriff  was  ruled  to  return  the  writ;  on  the  return  of 
lie  writ  the  defendant  was  in  the  Fleet  Prison,  in  enaction  in  r8T.R.S9. 
7.  B.;  on  the  28th  of  Aovemfier  he  was  removed  from  tix^Fket  \  \^i^l 
J  habeas  corpus;  and  on  the  same  day  he  was  surrendered  in  ^^0 
lischarge  of  his  bail  in  this  action,  and  committed  to  the  custody 
( the  marshal,  where  he  has  been  ever  since ;  and  on  the  next 
lay,  the  29th,  the  plaintiff  was  served  with  a  notice  of  the  above 
urrender.  On  the  23d  of  ATooemfterthesheriff  wasruled  to  bring 
Q  the  body ;  on  the  24th  of  November  bail  above  was  put  in^ 
hough  the  time  for  putting  iir  bail  expired  on  the  22d;  the  rule 
or  bringing  in  the  body  expired  on  the  28th  of  November,  and 
)nthe24thJaiciiiirya  rule  wasgranteddirectingan  attachment 
0  issue  against  the  sheriff  for  not  bringing  in  the  body.    After* 
irards  the  defendant  obtained  a  rule,  calling  on  the  plaintiff  to 
fihew  cause  why  that  rule  directing  the  attachment,  should  not 
be  set  aside  for  irregularity ;  against  which 

Sellon  shewed  cause  on  a  former  day  in  this  term.    1st,  The 
role  of  Court  jTHnJSSGeo.  3  (ante,  5  vol.  368.)  does  not  extend 

to 
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1798.    to  such  a  case  as  the  present,  where  bail  was  irregularly  p«t  io. 
'  The  defendant  not  hav^ing  put  in  bail  in  time,  the  bail  that 

'^^^^^  ^^^  put  in  this  case  must  be  considered  as  no  bail  at  ail. 
Ue  Sfceriflr  Hardwick  r.  Blueh^  ante,  297.  2dly,  Though  the  sorreDder 
aufsz.  ^"*  made  on  the  28th  of  Jfovemiber^  no  notice  was  given  of  it 
to  the  plaintiiFuntil  the29tb,  and  the  surrender  is  not  valid  an- 
til  notice:  but  before  such  notice  was  given,  the  sheriff  was  in 
contempt  8dl  j.  The  affidavit  on  which  the  present  nile  ts  ob- 
tained is  wrongly  entitled ''The  Kingv.  The  sheriff  of  ilficUie- 
Mex^  for  until  the  attachment  ismtea  the  proceed  inga  are  on  the 
civil  side  of  the  Court,  Wood  v.  Webb,  ante,  3  vol.  25A.  Tlie 
affidavit  should  have  been  entitled  in  the  original  cause,  this 
not  being  a  rule  to  set  aside  an  attachment,  but  to  set  it  aside 
^  the  rule  directing  an  attachment  to  issue/' 

Marryat  in  support  of  the  rule.    Ist,  This  is  distingaishable 
from  the  case  oi  Hardwick  v.  Bluckj  where  (he  question  arose 
between  the  plaintiff  and  the  bail :  but  as  between  the  plaintiff 
and  the  sheriff,  the  time  to  put  in  bail  does  not  expire  until  the 
time  for  bringing  in  the  body  is  passed.  In  /?•  v.  The  Sheritf  of 
JPsiex,  H.  36  Geo.  3.  B.  R.  the  Court  said  the  contempt  is  not 
incurred  by  the  sheriff  until  the  day  on  which  the  rule  to  bring 
in  the  body  is  passed ;  for  the  sheriff  has  the  whole  of  that  day 
to  render.    The  rule  of  Court  alluded  to,  after  reciting  by  the 
then  practice,  the  bail  could  not  render  the  defendant  after  a 
rule  had  been  grranted  against  the  sheriff  to  bring  in  the  body 
before  the  bail  had  justified,  orders  that  the  bail  may  surren* 
der  the  principal,notwithstanding  such  a  rule  at  any  time  before 
the  expiration  thereof ,  t.  e.  before  the  expiration  of  the  day  for 
bringing  in  the  body.  2dly,  The  notice  of  the  surrender  is  no 
part  of  the  surrender  itself,  but  is  required  to  be  without  delay 
for  the  purpose  of  pre  ventingfurtherexpence:  now  here  notice 
was  given  without  delay,  on  the  next  day,  and  no  further  ex« 
pence  was  incurred.   The  point  in  question  does  not  appear  to 
hare  been  expressly  decided  in  this  Court,  but  in  the  Common 
Pleas  it  is  the  established  practice  that  though  the  rule  tobriog 
in  the  body  has  expired,  yet  if  the  defendant  justifies  bail  be- 
fore the  plaintiff  moves  for  an  attachment  against  the  sherif, 
it  is  in  time  tcT prevent  the  attachment.     Thorold  v.  Fhher^  1 
H.  Bl.  Rep.  9.  3dly,  The  case  of  R.  v.  The  Skpriff  of  Middk- 
eexj  ante,  439,  gives  a  decisive  answer  to  this  olijection ;  whicb 
was  allo^ved  by  the  Court. 

Cur.  adv.  tult. 
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ksiiHTjRST  J.  (a%  now  deiirered  the  opinion  of  die  Coart.     1798» 
s  motion  was  made  on  tke  constraction  of  the  rule  of  Conrt, 


n.  3^  Geo.  8.  whether  the  sheriff  could  put  in  bail,  in  order  '^^^J^^ 
*onipIy  with  the  rule  for  brin^ingf  in  the  body,  without  justi*  The  sheriff 
)«:,  and  on  the  authority  oiHardwiek  y*  Bluck;  the  Master,   dlmz. 
reconsideration,  thinks  he  was  mistaken,  (6)  in  that  case  in 
report  of  the  practice.    And  we  thinkthat  the  sheriff  is  not 
iged  to  justify  his  bail,  and  that  the  rule  of  Courts  Trin,  33 
o.  3,  extends  to  the  case  of  the  shieriff ;  and  therefore  that 
s  rule  should  be  made  absolute. 

Rule  siMolotQ. 

a)  Lord  JCm|foii,  Ch.  J,  waigone  to  OvUSkaMwhtn tbii  caie  wm  argued. 

h)  The  court  also  denied  the  aathorlty  otUardmck  ▼•  Bhuk  in  another  caie 

Jiii  terai,  Ggtap  v»  Any^ 


Pleydell  agcdnst  the  Earl  of  Dorchester.        MTmSL 

TN  an  action  on  the  case  for  divertinsf  the  plaintiff's  water-  Inaaac- 
I  t        .      1      1  ■   .»        ^-A/w^i    ^1-     •  tlononthc 

^  course,  wherein  the  dami^es  were  laid  at  oOOOi.,  the  jury,  caw  for  di- 

Fhich  was  a  special  one  in  the  county  oi  Dorset^  gave  a  ver-  pj^jjjy,^ 
ict  for  3000/* ;  which  this  Court  on  a  former  day  set  aside  upon  water- 
otion,as  being  expressive,  and  not  warranted  by  the  evidence:  where*tha 
being  a  mere  question  of  property  as  stated  on  the  record,  Jyy"™**' 
here  there  was  something  whereby  to  measure  the  damages,  itaocetof 
amely,  the  deterioration  of  the  property  itself;  and  therefore  !^^^te 
ot  like  cases  of  personal  injuries,  as  actions  for  adultery,  slan-  ^<^'-  ^J- 
er,  &C.    Though,  they  said,  that  even  in  such  a  case  as  the  Court' 
resent,  which  was  attended  with  several  circumstances  of  ag-  J^^JJ^ 
ravation,  they  would  not  measure  the  damages  which  the  jury  thegroaod 
ad  given  in  a  nice  balance ;  but  making  very  liberal  allowance  maget  giv* 
1  that  respect,they  were  still  bound  to  take  care  that  the  verdict  *"  *7J?^ 
hould  not  greatly  exceed  the  damage  proved.  But  on  this  day  the  amount 
The  Covrl  said  that  having  taken  this  matter  into  their  consi-  Jury  proved 
leration  since  it  was  last  mentioned  in  court,  and  having  refer-  hut  they  di- 
ed to  several  precedents,  particularly  one  inSiy*  466.  by  which  the  ronaer 
t  appeared  to  have  been  the  practice  in  such  cases  to  let  in  the  "^^^^ 
lefendant  to  a  new  trial,  upon  the  terms  of  the  former  verdict  itand  ais 
Ending  as  a  security  in  the  mean  time  for  the  damages  which  |^"  eaa" 
night  be  given  upon  another  trial,  they  thought  the  rule  va«  ^"^  ^"j^**** 
founded  in  juslfle  and  convenience,  and  fit  to  be  enforced,  not  which 
only  upon  diisi  but  upon  all  future  occasions  of  the  same  Idnd^  ^fwmht 

upon  ••««>o<^*'^»' 


TM. 
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1796.        Upon  those  temu  therefinre  the  rale  for  setting  aside  di 
^  fomer  yerdict  and  granting:  a  new  trial,  waa 

TheEaiiof 

DoKCBi-       GarroWf  Lenif  Dumpier  andiro/fafloa,in  support  of  diend^ 
Sandf  DaUa»f  Gibb^f  and  Praed^  against  it? 


PiTMAM  against  Hatnes. 

npiHE  defendant  Iiaving  been  brooght  ap  to  be<  disdiaifed, 
tbe  weekly   -I-    the  plaintiff  gare  him  a  note  for  the  weekly  paymestct 
H^JSuu^  8f  .  6d  nnder  tbe  Lords'  act  in  the  usual  form,  but  tbe  note  tv 
^r  the       not  stamped ;  and  the  defendant  mored  to  be  dischargvd  oQt 
mmt  be      of  cnstody  because  the  plaintiff  bad  not  given  him  a  Tslid  note. 
iUmpcd,         j9^  Court  were  of  opinion  that  such  a  note  ought  to  be 
'  stamped,  and  dischaTged  the  defendant  out  of  custody. 
Leiu  for  the  plaintiff. 
Manleg  for  the  defendant. 


Bbrry  against  Anderson. 


THE  defendant,  being  nnder  an  order  to  plead  issoabljtpvt 
in  a  demurrer  assigning  several  causes  of  demurrer,  m^ 


timably. 


Ttiedel^nd-  withstanding  which  the  plaintiff  signed  judgment  asfor  wast  of 
put  inaspe-  &  pl^a*  And  a  rule  having  been  obtained  calling  on  tbe  plaintif 
mwiMTO^iM  ^  shew  cause  why  the  judgment  should  not  be  set  aside  forir- 
ii  under      regularity, 

tenof  of  j^  Couri(BfieT  argument)  said  that  a  demurrer  that  did  not 

go  to  the  merits  (a)  of  the  case  was  not  a  plea  within  sudi  u 
order,  according  to  the  practice  of  the  Court.  But  as  tbe'de 
fendant's  counsel  assured  the  Court  that  they  thought  thoeias 
a  substantial  ground  of  demurrer, 

The  Court  made  the  rule  absolute,  on  the  defendant's  ande^ 
taking  to  strike  out  the  special  causes  of  demurrer. 
Gibbi  and  Laws  in  support  of  the  rule. 
JUingay  against  it. 

(«)  Vid.  Stonehotm  ▼.  Fomff,  Sajf*  JUp,  88.  ;  Dmg  ▼•  S^pp^  9  Sir.  Ilft.1 
Gray  v.  ^«Ato»,  $  Burr.  1788. ;  and  Wright  v.  RumtU^  2  BU  R^.  fiX 
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COURT  OF  KING'S  BENCH, 


19 


Easter  Term, 

1q  the  Thir^-eighth  Year  of  the  Reign  of  Gboeoe  III. 


Doe  on  the  Demise  of  Candler  and  Others  against  -'i^^^*** 
Smith.  Sllf-^ 

KDd  the 

rhelH  of  hfiff 
HIS  was  an  ejectment  for  certain  lands  in  Kirbjf  JUal*  body  f«r 
^eard  in  Yorkshire,  on  a  joint  demise  by  H.  Candler  the  •^'J,"^ 
onnger,  Anna  Bella  Candler  mA  Mary  Candler ,  and  also  on  cpjunon, 
he  separate  demises  of  those  three  persons ;  and  on  the  trial  a  joint  te- 
pecial  case  was  reserved  for  the  opinion  of  this  Court.  ^^e!!? 

W.  Ascoughf  being  seised  in  fee  of  the  premises  in  question^bj  die  before 
•is  will  dnly  executed,  dated  17th  June  1776,  after  giving  to  i^^^l^^l^* 
118  wife  an  annuity  to  be  issuing  out  of  his  freehold  estate,  de-  }^^*"« . 
'^ed  the  same  as  follows  :  I  hereby  give  and  devise  all  my  body  tbco 
reebold  messuages  land,&c.(subject  to  the  payment  along  with  ^f^'J^I^ 
Df  personal  estate  of  all  my  debts  legacies  andf uneral  expences)  an  etuie 
itito  mydaughterilfary  Aseough  and  the  heirs  of  her  body  law-  rg  t.  it,  7. 
ulljr  to  be  begotten  for  ever,  as  tenants  in  common  and  not  as  J'^I^SJ* 
omt  tenants,  and  in  case  my  said  daughter  shall  happen  to  die  959. 

\  C  9R  AP  4flO 

'•''Ore  twenty-one,or  without  leaving  issue'  on  her  body  lawfully  sb!&p!6so 
^gotten,  then  I  give  and  devise  all  those  my  said  freehold  ^J^^JJJ 

messuages  lejgMtMS 
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1798.    messn&ges  \mis,kc.toR.Aii€ough  hkhein  andassignsforfirer.'^ 

'  Mary^scough  having  attained  herageof  twenty-H>iieyeaniiiter* 

Caadlee  ^^"''^d  withH.  Candler^  and  they  have  issue  three  childieD,viz. 

^akut     Henry r^na  Bella,Bud  MaryCandler, who  sae  the  lesam  of  the 

plaintiflTy  and  were  all  living  at  the  time  of  levying  thefioeand 

executing  the  feoffment  hereinafter  mentioned.  In  Trtxifjf term 

1796  H*  Candler  and  Mary  bis  wife  levied  a  finesor  coamanoe 

de  droit  come  ceo,  &c.  of  the  premises  in  question,  and  by  deed 

of  feoffment  dated  the  1st  of  Ja]iiiart/I797>  with  livery  of  seiiin 

thereon,  conveyed  the  same,  and  declared  the  uses  of  the  fiie 

to  the  defendant  /•  SvMik  and  his  heks  for  ever* 

The  questions  reserved  for  the  consideration  of  the  Cooit 
are,  Whether  Mary  the  wife  of  jEfeitry  Canef/erthe  elder,  took 
an  estate  tail  in  the  premises  above  mentioned,  to  be  conveyed 
to  the  defendant,  or  an  estate  for  life  only?  and  Whether  the 
plaintiff  is  entitled  to  recover  on  Ae  demises  above  stated? 

Holroyd  for  theplaintiff.  The  devisee  Mary  A»cemgk  (after* 
wards  CanMer)  only  took  an  estate  for  life  in  tbe  preaiises  in 
question,  with  remainder  to  her  children  either  in  fee  or  io  tail. 
If  the  devise  bad  only  been  to  her,  and  to  the  heirs  of  her  body, 
there  is  no  doubt  but  that  she  would  have  taken  an  estate  taih  but 
the  words  that  immediately  follow,  ^  as  tenants  in  common  and 
not  as  joint  tenants,*'  shew  tiiat  this  was  apt  tbe  A^sruai^B  inten* 
tion :  for  the  children  cannot  take  fis  tenants  in  common  if  die  | 
ancestor  takes  an  estate  tail.  In  Doed.Longv.  Laming(a)9  where 
gavelkind  land  were  devised  to  M»  Read  and  .to  the  h^cfhk 
body  lawfully  to  bebegotten  as  well  females  as  niales,and  to  their 
heirs  and  assigns  for  ever,  to  be  divided  equally  share  and  share 
al  ike,as  tenants  in  common  and  not  as  join  t  tenants,it  was  holden 
that  the  words  **  heirs  of  the  body''  were  words  of  purchase  and 
not  of  limitation.  It  is  true  that  in  that  case  words  of  limits^ 
were  engrafted  on  those  words;  but  that  alone  was  not  theground 
of  decision;  for  Lord  Mansjield  sAso  relied  on  the  words  ^  to  be 
divided  equally  share  and  share  alike  as  tenants  in  common  and 
not  as  joint  tenants,"  as  being  inconsistent  with  the  idea  of  (be 
first  taker  having  an  estate  tail.  So  in  lAsle  v.  Gray(b),  'heirs 
male  of  the  body"  were  considered  as  words  of  purchase  by , tea- 
son  of  other  words  being  superadded  to  tbem,shewing  diatlbe 
parties  did  not  intend  to  use  the  words  "heirs  of  the  h«^"in 
|he  ordinary  sense.  The  same  principle  was  reco^^isedinthc 

(a)  2  Burr.  1  lOfi.  ik)  9.1^  W0 

cats 


m  TttB  TBittTi«CBtii  Ybae  m  GEORGE  III.  6» 

tw€iAll09(!dy,WUktrs,QiiBiin2BurrAl(n.  Agi^i^^  1798. 

d.  J)a9y  Vk  fi§itm$allt  (a)  where  Ui«  deyii^  wot  to  ilf«  (h§$imek 


lod  the  jwae  of  her  body  lawfully  to  h^  btgotteo  m  toopiDl*  m  caw d^ 
Doouao^  bot  HI  dtffraU  of socb  mw  or  boing  micb  tbey  di^old  ^''''' 
lU  dietandor  tw^ty-one  wilbouC  Itanag  i«d«o  tbeo  orori  it  was 
boldoo  ibm  JIA  (k9rtW9h  took  only  •  Ufe^«atitte»  wUb  remainder 
to  ber  ebiidffM  ia  fee  asparehaaers.  Here  in  ibadariee  orer  <<  if 
bis  daughter  aboald  die  bel«fe  twenty  •one  or  without  leaving 
Iflf  ue/'  the  word  or  {ouat  be  ^oiMittraed  ^  and  :'*  tba  devisor  couM 
Aot  intenid  thai  the  devjae  overahottld  mfce  effect  if  his  4augbter 
iboiild  4i^  aad^r  twenty-one  hoioimff  i^me  $  and  aeconiing  to 
Doe  (d.  Ika&y  v*  Bwmiail^  and  a  variety  of  other  eaaee,  th^ 
RTord  ^or^'  ID  a  will  may  be  read  ^  and/'  whare  die  JnAenthHi 
;>f  the  deviaor  reqnirea  auch  a  oanetroetion# 

Cfcenn^e  o^HiM  waa  atopped  by  the  Court. 

Lord  KsavoNf  €h.  J.  It  ia  a  nle  of  conatruction  in  oaiea 
»f  this  fciiid«aettled  by  a  variety  of  deoieiona»  botpartieularly  hf 
Ibatof  12aMai«i  v.  jReMieoR<i)finitin  thia  Court  andafierwarda 
in  the  Honae  of  Xiorda,  that  where  it  appears  in  a  wiH  that  die 
taatator  jbid  a  gen^id  inteation  and  also  a  seoondary  intentio&t 
nd  Ihoy  elasbf  Ihe  latter  must  give  way  to  the  fomen  In  &at 
case  beyond  all  doubt,  the  testator  uieant  that  the  fitat  taker 
ihoutd  tah«  only  an  estate  fiar  life,  beoaoae  he  aaidaohi  expresa 
kanna:  but  aa  it  appeared  that  this  was  ioconaiatent  wkh  hia 
gonerol  intent,  aa  expressed  in  the  subsequent  paita  of  the  will, 
it  was  deiennined  both  by  thia  Court  and  by  the  House  of 
Lords,  that  the  first  taker  (JL  Huik$)  ahouM  take  an  estate  tai 
in  Older  to  efieetoate  the  devisor's  general  intent,  uotwidialand* 
iag  tbe  wor48  of  the  will  were  ^  to  L.  Biekt  for  and  dnring  the 
term  ofhis  natural  life  immI  no /eajrer."  The  cuaei^ Doe  d.  Long 
V,  JUtming,  which  haa  been  refenred  to,  is  distinguishable  firom 
the  preaent;  for  there  wens  words  of  limitation  superadded  to 
the  ^  heirs  of  the  body"  of  tbe  first  taker.  In  giving  my  opi^ 
aion  on  this  case,  I  cannot  do  better  than  repeat  what  was  said 
by  Mr.  J.  Wilmot  in  Roe  A.  Dod$on  v.  Gretr  (c),  where  tho 
words  of  die  devise  were  "  to  O*  Grew  for  life,  and  after  hisda- 
cease  to  the  use  of  tbe  issue  male  of  his  body  lawfully  to  be  be- 
gotten, and  the  heirs  male  of  the  body  of  such  issue  male,  and 
for  want  of  such  issue  male  then  to  G.  DodMOHy  his  heirs  and  as«  * 
signs  for  ever  ;**  only  premising  that  in  this  case  the  devise  ia 

(a)  dntt,  6  vol.  flO«  (»)  I  Bvrr.  38.  {p)  »  Wilh  n%. 

VOJ.VIL  Mat  to 
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1798.    M  to  his  daagbl^r  M.  Ascoughf  and  the  beira  of  her  bod j  law- 
fully  to  be  begotten  for  ever  as  tenants  in  common,  and  sot  as 

Cahdlkk  joint  tenants,  and  if  his  said  daughter  should  happen  to  die  be- 
Sunu  ^'^^  twenty-one,  or  without  leaving  issue  on  her  bodj,dieato 
IL  Ascouffhf  his  heirs  and  assigns  for  ever  :^  here  are  no  worls 
of  limitation  added  to  the  estate  given  to  the  children  (snppos- 
ing  they  took  as  purchasers),  and  yet  the  remainder  over  is  not 
to  take  effect  until  there  was  a  general  failure  of  her  isine,  id 
that  there  must  be  an  estate  to  comprehend  all  her  children  ix 
ever.  In  that  case  Wilmoij  J.  said  {a)  ^  The  intention  of  tke 
testator  clearly  was  to  give  6.  Grew  an  estate  for  life  only,  bit 
bis  intention  also  clearly  was  that  all  the  sons  of  G.  Gremnhaali 
take  in  succession:  both  these  intentions  cannot  take  pbce; 
for  if  the  devisee  G.  GreWf  took  only  an  estate  for  life,  hksoof 
could  never  have  taken ;  and  although  it  eventually  happened 
that  he  had  no  sons,  yet  we  must  consider  this  caseas  if  he  hi 
bad  issue.  Therefore  to  enable  the  sons  of  G.  Grew  to  take, 
&.  Grew  must  be  adjudged  to  have  been  tenant  in  tail ;  for  die 
testators  great  intention  most  clearly  was,  diat  the  lands 
ahottld  never  go  over  to  the  lessor  of  the  plaintiff  in  remainder, 
but  upon  a  failure  of  issue  of  (?.  Grew  J*  The  genera]  proposi- 
tion  that  I  stated  at  first,  is  supported  by  this  case,  whid  «» 
in  a  gfreat  measure  founded  on  what  had  been  before  decided  ia 
the  case  of  RoUnsan  v.  Robinson.  I  admit  that  in  this  ease  the 
testator  intended  that  his  daughter  M.  Ascongh  should  odIj 
take  an  estate  for  her  life,  and  that  her  children  shodd  takeas 
purchasers:  but  then  he  also  intended  that  all  thepn^ojof 
those  children  should  take  before  any  interest  should  vest  in  bis 

^  «     ...  more  remote  relations ;  now  the  latter  intention  cannot  be  car* 
*  ried  into  effect  unless  M.  Ascough  takes  an  equal  tail.  In  order 
therefore  to  give  effect  to  the  devisor's  general  intention,  ac- 
cording to  the  fair  construction  of  the  will,  JU.  Aicaugk  most 
take  an  estate  taiU 
Per  CWrtam,  Postea  to  the  defendant. 


(a)  His  Lordihip  read  a  ouumicript  note  of  this  case|  tot  io  sdiitaiice  it  ifff^ 
Wfth.tlM  report  in  PFUton. 
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Lacaussade  against  White.  ^'^ 

THIS  was  an  action  of  assampstt  on  an  agpreement  ma^e  on  ^  Friday^ 
the  1 1th  of  January  1797,by  which  the  defendant,  in  con-  -'''^'*^'*? 
«ideration  that  the  plaintiff  had  paid  him  lOOi,  agree  to  pay  ][^^^ 
the  plaiiittff300/.  **  if  articles  forming  the  basis  of  a  peace  and  opoo  the 
finned  by  some  official  characters,  by  which  hostilities  would  iii^i^  ^ 
ceftse,  and  would  not  recommence,  were  not  settled  between  ^H^r,  the 
Englmulnnd  Franceonor  before  thellthof  Scpremfrer  1797."  i^'w ^ 
The  declaration  also  contained  the  common  money  counts.  On  Jjp^ft** 
the  trial  at  the  Westminster  sittings  before  Ld.  Kenym,  Ch.  J.  after  the 
it  was  admitted  that  the  wager  was  illegal,  and  that  the  plaintiff  wi^r?^^'^ 
could  not  recover  on  the  special  count :  but  by  the  direction  of  [^'^^^^ 
the  learned  Judge,  the  plaintiff  obtained  a  verdict  for  the  100/.  SB  &P.467 
paid  by  him  to  the  defendant,  which  sSl^^t'liT 

G%bh$  now  moved  to  set  aside.  He  took  a  distinction  be-  i  M.  4  s. 
tween  cases  of  this  sort,  where  the  contract  on  the  wager  turned 
was  executed  and  where  it  was  executory.  He  admitted  that 
where  a  wager  is  illegal  eitherparty  mayrecover  backbis  deposit 
80  long  as  the  contract  remains  executory,  that  is,  before  the 
event  happens  which  was  to  decide  the  wager ;  but  he  con- 
tended that  after  the  happening  of  such  an  event,  it  was  too  late 
for  the  loser  to  insist  on  a  return  of  his  stake.  According  to 
the  case  of  Lawry  y*Baurdieu(a)  he  should  make'  his  option  to 
rescind  the  contract  while  it  is  executory ;  otherwise  he  first 
takes  the  chance  of  the  event  happening  in  his  favour,  and 
when  that  is  decided  against  him,  he  turns  round  and  insists  on 
the  illegality  of  the  contract.  In  these  cases  were  the  parties 
are  in  pari  delicto,  the  riile  applies  that  melior  est  conditio  pos- 
sidentis ;  and  the  plaintiff  must  recover  by  the  strength  of  his 
own  title  and  not  by  the  weakness  of  the  defendant's.    But 

The  Court  refused  the  rule ;  saying  that  it  was  more  conso- 
nant to  the  principles  of  sound  policy  and  justice,  that  where- 
ever  money  has  been  paid  upon  an  illegal  consideration,  it  may 
he  Recovered  back  again  by  the  party  who  has  thus  improperly 
paid  it,  than  by  denying  the  remedy  to  give  effect  to  the  illegal 
contract.  And  they  referred  to  a  case  determined  at  Nisi  Prius 
before  Gro^e  J.which  was  afterwards  brought  before  them  upon 
a  motion  for  a  new  trial  (bj. 

Rule  refused. 

(«)  Dtrngl  467.    See  also  Jndnt  t,  FUteker^anU.  3  Tol,  ftW. 
(*;  Vi<U  CoUm  ?.  Thurkmdt  mtf,  5  yoI.  406. 
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Saturday 
jtprtl98iJL 


The  Kino  against  Mordecai  Hymek. 


THIS  was  an  infomation  by  the  attomejr-gcnenl  agaiBst 
the  defendant  for  a  penalty  of  5002.  under  the  cMnte  U 

I^Tf«^  GeoAH.2.  e.  47.  «.  82.  which  enacts  that  ''If  any  penoasWI 
"*'*^S»t  ^*^®  ^^^  ^^  prombe  to  give  any  bribe,  reconpence  or  reimd 
one  moietj  to,  or  make  any  collusive  agreenent  With  any  efioer  of  tbc  navy, 
the^of  ^^I'^B^  ^  excise,  to  do,«oiiceal  or  connfre  «t  any  act  wherdiy 
the  king  any  of  the  provisions  made  by  this,  or  any  other  act  of  pailii- 
pther  to  s  ™^>>t  relative  to  his  Majesty^l  cnstons  or  excise  nay  be  evaded 
Womer  ^  broken,  every  such  personshall  for  each  offence(wh€ther  tfce 
tiie  king  *  sameofler,  proposal,  promise  or  i^^reenent  be  accepted  or  pe^ 
{S^VII^^'^fonaed  or  not)  forfeit  the  simixifMeJL'^  The  infemaCioii  sbo 
vnien  s      contained  counts  at  common  law  for  bribinr  the  eflker  of  tk 

common  ^ 

inTonoer       CUSteVDS* 

nenc^        Tlie  defendant  havingbeen  convicted,  adoobt  arose  whedi« 

oai  tern  mit  the  king  cottld  eue  for  the  whole  penalty  (a),  and  if  be  eoald, 

■laty-^in  ^hedier  it  should  not  be  1^  a  prosecution  in  theexcbeqaer,  nd 

wcbA  caie  Hie  matter  stood  over  until  this  day. 

nay  r«co-       The  counsel  for  the  prosecution  now  stated  Aat  there  wei« 

nluy^/u  *^°7  precedents  in  the  Crown-office  of  similar  pfoceedingst 

inibnna*     that  though  io  JL  V.  Clofk  and  othein  (ft),  whidi  was  an  infbr- 

by'^the       nation  by  the  attorney-general  for  a  penalty  against  Aedefend- 

^^^  erai^n   ^^  ^^^  assaulting  .and  resisting  custom-house  officen  in  die 

thii  court  execution  ofthehr  duty,  on  Ac  stat»  8  Geo.  I.  e.  18.  f.'25.»  se- 

//  ^/    in  Ju^^^  objections  were  taken  in  arrest  of  judgment,  (his  ofcjefr 

^^j  '  ^  tion  was  not  mentioned,  afnd  judgment  was  given  agaiwt  the 

ilefendants;  and  that  in  Com*  Dig.  title  ^  Information,"  (AJ3.) 

/?i M^iu.*:u      ^  i^  *^t  ^  ^^ere  a  statute  gives  a  penalty  to  the  king  tfnd  to 

,    <      .         him  who  will  sue  for  it;  {/"the  kmg  has  not  exhibited  an  iof<f- 

ination,  any  common  informer  may,'*  evidently  implying  Ait  < 

common  informer  cannot  sue  if  the  king  has  already  exhibilel 

nn  information  for  the  penalty. 

The  Caurti  being  satisfied  with  these  authorities,  ordered  tb 
defendant  to  pay  the  whole'penalty. 

^^pajfi  LaWf  GarrmCf  hnd  Dampier  for  the  crown. 
Brskme  for  the  defendant 

fa)  By  tho  SSlh  sect,  of  the  stat.  84  Gt  o.  8.  c.  47,  it  is  enacted  that  one  notety 
«f  Hie  several  penalties  In  the  act  mentioned  shall  be  to  the  ose  of  hb  UajeAj,  ^* 
heirs  and  socceaiMi,  aad  the  other  moiety  to  the  use  of  Mch  penon  as  sWI  isftiti* 
prosecute  or  sue  for  the  same ;  aod  that  thapeiiBlU«  ums  be  satd  for  kv/*^ ^ 
Majesty*!  courts  of  record  at  ^esmvulsr, 

(k)  Cmpp.ClO. 


^ 
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Parker  and  Others  Assignees  of  Steel  aBANKRUpr  ^^^ 
against  Af  annino.  m^^  itt. 

TF  corenant,  the  declaration  stated  that  Steel  on  the  29th  of  ^'"  ■■ '^ 
**-  SepU  I792y  before  he  became  a  bankrapt,by  indenture  de-  Teaant  for 
raised  certain  premises  to  the  defendant  for  fifteen  years  at  the  JJJentar^ 
yearly  rent  of  140/.  by  virtue  of  which  demise  the  defendant  broaght  bj 
entered;  and  the  breach  assigned  was  the  non-payment  of  700A  l^"*fSe 
for  fire  years  rent  due  since  the  bankruptcy  of  SieeL  uJire^* 

The  defendant  pleaded  (inter  alia)  that  S#ee/ before  the  mak-  the  i^ 
ingof  the  indenture  in  the  declaration  mentioned,  to  wit,  on  the  piJ^iimt 
20thof  iSi^^  1792,  became  a  bankrupt,  and  so  continued  until  theievor 
and  at  the  time  of  making  of  the  indenture ;  and  that  before  il,  t 


and  at  the  time  of  the  making  and]sealing  thereof,  one  J.  Wat-  *^' 
9(m  (since  deceased)  and  one  7\  Thomhill  were  seised  iu  fee  of  k  Tauau 
tbe  premises  thereby  alleged  to  have  been  demised  to  the  de-  ^^'^ 
fendant,  and  Thomhill  is  still  seised  thereof,  and  lAatSteel  had 
not  any  estate^  right  or  title  in  or  to  the  same. 

To  this  plea  there  was  a  general  demurrer. 

Gile$  in  support  of  the  demurrer.  It  is  perfectly  clear  that 
where  a  lease  is  made  by  indenture,  the  lessee  is  estopped  to 
plea  that  his  lessor  nil  habuit  in  tenementis.  Lit.  sect.  68.; 
Co.  Ut.  47.  b.  And  if  the  lessee  be  estopped  to  plead  such  a 
plea  in  an  action  brought  by  his  lessor,  he  is  equidly  estopped 
in  an  action  brought  by  the  assignees  of  the  lessor  who  is  be- 
come a  bankrupt ;  for  the  assignees  of  a  bankrupt  stand  pre- 
cisely in  the  same  situation  as  the  bankrupt  did.  And,  as  the 
estopper  appears  on  the  record,  the  plea  is  bad  on  a  general  de« 
marrer.    Palmer  v.  Ekim^  2  Ld.  Raym.  1550. 

Marryai  contra.  It  need  not  be  disputed  but  that  where  a  ' 
demise  is  by  indenture  tbe  lessee  is  estopped  to  say  in  answer  to 
aoaction  forrent  brought  by  thelessorthatjiis  lessor  bad  no  title 
hut  thii  isan  action  not  by  the  lessor  himself,  but  by  his  assignees ; 
and  tbe  stat.  32  Hen.  8.  e.  84.  only  gives  an  action  to  the  assignee 
of  the  lessor  in  cases  where  the  right  to  the  estate  passes :  now 
here  iris  admitted  by  the  demurrer,  that  no  right  passed  to  the 
lessee.  This  is  not  simply  a  plea  that  the  lessor  had  nothing  in 
the  premises,  but  it  shews  that  tbe  title  was  vested  in  other  per- 
iKms,  And  ibe  defendant  is  not  estopped  to  plead  such  a  plea ; 

for 
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1798.    for  there  can  be  no  estoppel  unless  it  is  mutual  and  epeai»  on 
both  parties.  If  an  infant  or  a  feme  covert  demise  bj  indestiire 


4^!^*  ^^^  lessee  is  not  estopped  to  plead  nil  habukiii  tenemaitis,be- 
MAffffiifG.  cause  the  lessor  is  not  bound  by  such  a  demise.  So  where  the 
Crown  grants  by  letters  patent,  as  there  is  no  estoppel  agaiiift 
the  Crown,  there  cannot  be  any  estoppel  against  the  tenant 
Then  here,  as  the  assignees  would  not  be  estopped  by  thk  in- 
denture, neither  is  the  defendant  Estoppels  only  apply  ss  be- 
tween the  parties  themselves.  But,  secondly,  even  if  tbe  plea 
cannot  be  supported,  the*plaintifis  cannot  recover,  because  tbe 
declaration  is  too  general.  They  should  have  set  oat  a  tide.  It 
is  a  well-known  distinction  in  the  instance  of  executors  sain; 
for  rent ;  if  they  claim  rent  due  in  the  testators  lifetime,  tb^ 
need  not  set  out  any  tit1e,.but  if  they  sue  for  rent  accruing  due 
after  the  testator's  death,  they  must.  The  same  rule  bolds 
in  tbe  case  of  assignees.  Noke  v.  Awder^  Cro^  Eliz.  373|43^^ 
As  this  is  a  demand  for  rent  due  since  the  bankruptcy  of  iSfee/} 
the  assignees  should  have  shewn  a  title. 

The  Court  thought  there  was  no  weight  in  the  objection  to 
the  declaration ;  and  that  if  there  were,  the  defendant  should 
have  demurred  specially. 

Giles  in  reply.  This  case  is  distingrnishable  from  that  of  A'bb 
v.  Attder;  for^there  (as  was  observed  in  2  Ld.  Raym.  1552.)  it 
appeared  on  the  face  of  the  declaration  that  the  plaintitfbadoo 
title:  whereas  here  it  does  not  appear  on  the  declaration  that 
the  plaintiffs  have  no  title.  In  actions  of  covenant  for  reDt,it 
is  not  necessary  to  set  out  a  title  in  the  lessor,  it  is  sufficient  to 
state  tbe  demise  and  the  covenant  by  the  defendant 

Lord  Kenyon,  Ch.  J.  That  the  justice  and  honesty  of  thii 
^  case  are  with  the  plaintiffs  it  is  impossible  to  doubts  The  defend* 
ant,  who  has  occupied  the  premises  in  qu'estion  forfiveyeanand 
taken  all  the  profits  of  the  estate,  during  that  period,  on  beii^ 
called  upon  for  rent  refuses  to  pay,because(he  says)the  lessor  hid 
no  right  to  confer  a  title  on  him.  But  is  this  the  law  /  Thecasei 
cited  on  behalf  of  the  defendant  do  not  prove  that  it  is.  If  in- 
deed the  defendant  had  been  e victed,to  be  sure  he  oouldnotbsTe 
been  compelled  to  pay  rent,  and  he  might  have  pleaded  tbatfact 
in  answer  to  the  plaintifi^'s  demand.  That,  generally  speakiD?,aD 
indenture  operates  by  way  of  estoppelagainst  the  tenantpandprv* 
eludes  him  from  controverting  the  title  of  his  landlord,  is  proved 
by  the  passage  referred  to  in  Co.  Lit.  47.  6.,  and  by  a  variety  of 
other  eases.  Then  it  is  said  that  estoppels  must  be  mutual,  that 

uolev 
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Mess  they  affect  both  parties  they  affect  neither,  and  the  in-     ^"^^ 
linces  of  demisea  by  infants' and  femes  coverts  have  been  ad-   p^^^^^ 
peed:  but  that  arises  from  their  imbecility,  for  tliey  can  do     ^^oiiuc 
Ki  act  to  estop  themselres.    But  what  is  this  casef  When  the  ^^'*"'"^- 
iirties  to  this  lease  executed  it,  the  one  was  taken  to  be  the 
essor,  the  other  the  lessee;  both  of  them  executed  the  lease  : 
bow  it  is  not  pretendedthat  there  was  not  an  incipient  estoppel; 
f  so,  the  estoppel  must  continue  as  long  as  the  privity  of  estate 
Continues.  And  that  destroys  the  foundation  of  theldefendant's 
iigument.    Therefore  on  principles  of  law^  as  well  as  of  ho- 
nesty, I  am  clearly  of  opinion,  that  the  plea  is  no  answer  to  the 
leclaration,  and  that  the  defendant  is  bound  to  pay  the  rent 
demanded. 

AsHBUEST,  J.  The  general  jule  is  that  a  tenant  cannot  be 
permitted  to  controvert  the  title  of  his  landlord ;  and  it  is 
founded  on  good  sense ;  for  so  long  as  the  lessee  continues  to 
enjoy  the  land  demised  it  would  be  unjust  that  he  should  be  per- 
nutted  to  deny  the  title  under  which  he  holds  the  possession^ 
But  the  rule  is  otherwise  where  the  tenant  is  evicted.  In  this 
ease  the  rights  of  the  parties  are  the  sameas  at  first ;  for  the  as- 
signees  of  the  lessor  are  to  all  intents  and  purposes  considered 
in  the  same  situation  as  the  lessor  was  before  his  bankruptcy  : 
they  succeed  to  all  his  rights,  and  are  subject  to  all  his  equities. 
There  is  no  reason  why  the  estoppel,  that  operates  as  betweeu 
the  lessor  and  the  lessee,  should  not  equiedly  operate  as  between 
these  parties. 

Geose,  J. .  As  far  back  as  the  time  of  Litikton  we  find  it 
laid  down  as  a  rule,  that  were  the  demise  is  by  indenture  the 
tenant  is  estopped  to  plead  nil  habuit  in  tenementis.  Then  what 
is  this  casef  It  is  alleged  that  the  defendant  has  occupied  this 
estate  for  five  years,  which  is  not  denied ;  and  as  there  has  been 
no  eviction,  he  ought  to  be  estopped  to  say  that  the  lessor  had 
no  title; 

PerGKrtam(a),  Judgment  for  the  plaintiffs. 

(a)  Mr.  J»  Lwtnnci  was  abient* 
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1798. 
'  "  WiTBY  agam^  Woouiv, 

Where  an  ^I^HIS  n^  •  nU  calling  OH  (he  pl««iariotUwc«nwwlqr 
^ectmeiit  -'-  tb«  bond  exwuH^  by  Ike^  dtfimdnnft  lo  die  flaintiri  fa 
brought  u  ^^^^^i^g  ^B  Annuity,  and  the  warraot  of  attorney  toooBfai 
"^^^^^oQ  J^^fi^"^^"^  thereon,  together  with  all  aahaeqoent  proceediigi  ob 
ofu^J'eV  tiaoh  judgment,  should  not  be  aet  aaidet  and  in  the  mean  m$ 
deT^Meir  i^n  proceedinga  opon  an  ejeetment  bitnigbt  on  the  denuMof 
cit  opoo  a  the  plaintiff  flir  the  recorery  of  the  premiaea  baloogiaf  ta  thi 
con^,  defendant  on  inch  jndgdnetit,  be  atayed. 
b!^a  !^^  It  appeared  from  the  afflda vita  that  the  meaaorial  cf  the  «ih 
lered  up  nu.'ty,  88  required  by  the  17  Geo.  S.  c.  26,  stated  the  bead  asd 
wnToYir  ^"^tt*  of  attorney  \  the  fcMie#  of  which  recittog  that  the  de- 
tproey  fbttdaot  btood  indebted  to  the  plaintiff*  on  diree  aereral  noCM 
faHn^ir*  tmderthe  band  oftbodefjsndant  than payaUe,  and  beariaf  date 
iTu^ll'te  ^^P^^^^^'7 ^^  lat/Mtfniy  1780» far prinoi|Nd and iiitef«fittk 
for  the*  *  anm  of  805/^  8i»  and  that  the  plaintiff  In  ootMBidevatioo  of  the 
V^X  Midaamaodn^badeolllfae«edwttbthedeimdatlt<erih•p«^ 
the  cotti.  ohaao  of  an  unnuiiy  of  WML  a  year  during  tha  plainliff's  life,  aad 
^^^.  tkftd  OA  the  aaaie  day  deUvemd  Up  the  notea  Iq  bo  caacelM, 
wm^°  '  waa  eondMoned  to  pay  the  aaid  annnity  by  4  wrtorty  p^raMQli. 
fippUcation  It  fnrtbor  appeared  that  the  nminity,  whiob  was  gnailadfnii 
(h^',^.''^  tbe  »Mi  JirareA  lT94»traa  poU  np  to  the96lb  ShemUrn  1)95; 
«eediogt  ond  there  being  one  year^a  payment  in  aifeat  duo  the  36th  A- 
dictlotocb  cemher  1796,  the  plaintiff  having  firat  revived  tbejttdfneatkf 
SL"!:!^  te  *^'^^  ^^  ^^  ^^^  faoiaa\  aiaad  omt  ^mMtkm  upoa  Aat  jad|f- 
Sad  an  op.  meat  ih  JVMfMfy  ITilT,  ai|d  teried  thalvoai.  AvA  theit baia([ 
|»^k?^'hb'  «»fvrtherliatf^^ 

t^^xon  *^'  ^^  ^^  ®^^  «P^  ^>i^i>>^  <^  inqniaMon  ^n»  lahe%  aad 
ri  ^.il^.  th^  jury  bavi^  ibnnd  the  defendanl  tabe  piaacaaod  af  certan 
cBLt566.  freehold landa in ilfMEiftat9vaii^ct«ientlr«i.bfpv|^^ 
t^§K46l J  clemise  of  the  plaintiff,  to  recover  possession  of  th^  soiafT 
whieh  waa  eiatended,  wbiah  suit  the  defendant  wal  let  in  ta  de- 
fend ;  and  the  plaintiff  at  th#  aitlia|sa  atev  \9stMidiaelmas  tern 
obtained  a  verdict,  on  which  he  has.  since  entered  op  final 
judgment.    The  objections  to  the  annuity  on  which  the  pie 
was  pbtained,  were  that  the  consideration  appeared  to  have  beeo 
|n  i|otes  aqd  npt  in  mpneyi  as  required  by  the  17  Geo.  3.  & 
^6f  «f  St,  and  that  at  any  rate  those  notes  ought  to  have  been 
^\  fp]rth  wi^i  t|if;  cpnsideration  npop  which  they  issued. 

.       *  Ciito 
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GiUt  ted  Jtfairya^^ewedcatweagttnsttb^mk*  Whal^    I79& 
tver  objectKNi  there  ndgbt  have  beea  to  the  grant  of  tbe  «»-  '■  ■ 

mtj  in  the  first  iiutaiice,  the  defendant  has  preelnded  hinself  ^^ 
l^  hb  laches  from  taking  advantage  of  it  now,  when  the  mB^  Wm&ui^ 
ter  hat  passed  in  rem  jndicatam,  according  to  the  rale  laid  down 
Bwk  y^  Tyie  (a>  For  be  might  either  hare  arailed  himself  of 
any  objection  to  the  judgment  confessed,  by  pleading  to  the 
•cire  iachnfor  reriying  that  jod^ment,  orhemightbaredefend* 
td  the  ejectment  brooght  to  recover  the  landar  extended  under 
the  el^it  iqpon  the  same  gronndi  to  whioh  ejectment  he  madf 
himseif  a  party^  Bat  he  comes  now  too  late  after  rerdicty  apon 
which  judgment  has  since  been  entered.  Bat  there  is  no  ob«r 
jection  to  the  annnrtj  itself*  The  cpnsideration  of  it  was  the 
giyisgup  of  three  notes  of  hand  to  a  certain  amount,  which 
nsUted  to  have  been  the  consideration  for  the  annuity ;  and 
that  is  saficient  under  the  act  of  parliament*  It  was  not  ne^* 
(tsMiry  toset  the  notes  out  in  the  memorial ;  the  account  being 
witled  between  the  parties,  there  then  existed  a  liquidated  debt^ 
whieh  is  asuffictent  money^sonsideration  within  the  third dausn 
(tf  the  act  ^  for  the  word  wum&y  in  that  clause  is  merely  used 
in  contradistinction  to  goodst  which  are  in  thenr  nature  of  »•* 
ttmia  vafaie.  And  this  appears  by  reference  to  the  fourth 
dftsse^  which  supposes  that  the  consideration  may  be  in  notesi 
»)d  provides,  that  if  they  shall  not  be  paid,  the  annuity  may  be 
ft^dad  upenan  application  to  the  Court,  As  ftnras  any  opinion 
W  istimated  by  the  Court  upon  this  question  in  ,Sk<^e  v.  Webb 
(i)*  it  ii  in  flivottr  of  this  construction,  though  the  Court  there 
wsvod  givii^  any  express  opinion  upon  it. 

SirMneand  W(»d^  contrk,  were  desired  by  the  Court  to  apply 
tesiselvcs  in  the  first  instance  to  the  previous  objection.  They 
mteaded  that  the  aet  of  parliament,  17  <?ee.  3.  e.  26.  was  im- 
pmtive  oa  the  Court,  to  whom  an  application  like  the  present 
wmmsdf^  to  aiay  the  proceedings  upon  such  an  objection  being 
Ihewa  to  them  as  was  sufficient  to  vacate  the  grant  of  the  annuity 
^^Wdiag  to  the  provisions  of  the  act.  And  that  this  was  not 
Uke  a  edflmmn  case,  depending  upon  the  practice  of  the  Court, 
^ich  they  had  authority  to  regulate  or  dispense  with  as  best 
^i^theends  of  justice  andtheeonvenience  of  the  suitors.  The 
^t  iteetf  does  not  speciff  ahy  particular  thne  within  which  the 
*PP>i«atisn  must  be  made ;  it  is  sufflcieat  if  it  be  made  at  any 
"fr  before  execution  executed,  that  is,  while  the  proceedings 

may 
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I79&    may  be  stayed ;  and  so  far  only  does  the  authority  of  Bti  r, 
I^e  extend.    As  to  the  proceedings  on  the  two  scire  bait*, 

^«^  which  passed  by  surprise  according  toa  practice  not  very  coa- 
Vaouxr.  mendable,  the  Court  would  not  impute  laches  to  the  defesdaat 
for  not  coming  in  to  defend  himself  then.  (Lord  Kenfom  sud 
he  laid  no  stress  on  that  part  of  the  ease.)  Then  as  to  the  eject- 
ment, it  is  true  the  defendant  might  have  raised  the  otjectini 
sooner ;  but  he  did  apply  immediately  after  the  verdict  and  be- 
fore judgment;  though  that  has  been  improperlysigDedpeadiii; 
this  rule  J  And  this  being  a  remedial  statut^  die  Court  will  sa 
hold  parties  to  the  same  strictness  in  point  of  time  in  inakmg 
their  objection  in  the  first  instance,  as  they  do  upon  mcdoDi 
for  setting  aside  proceedings  for  mere  irregularity.  In  the  eee 
of  Buck  V.  Tyte  the  merits  had  once  before  been  canvassed  npoi. 
a  summary  application  to  the  Court,  though  the  paiticnlar  ob- 
jection had  hot  then  occurred ;  and  the  Court  considered  the> 
matter  as  having  passed  in  remjudicalam*  Besides  no  injury 
can  accrue  to  the  plaintiff  from  the  objection  not  having  beea 
made  before,  because  the  Court  may  set  aside  the  judgment 
upon  the  terms  of  the  defendant's  paying  the  costs  which  have 
been  unnecessarily  incurred  by  his  neglect. 

JLordXeiiTOif,  Ch.  J.  No  sufficient  answer  has  been  given  to 
the  objection,  which  prevailed  in  the  case  ofBnek  v.  TgUf  that 
this  application  ought  to  have  been  made  sooner. .  It  is  a  case  of 
considerablevexationoftheplaintiff.ThejudgmentbyconfesBioa 
in  the  first  instance,  which  was  by  way  of  security,  concludes 
nothing  between  the  parties;  so  far  they  were  acting  together,  and 
the  defendantwas  afterwards  atliberty  to  impeaditheCransaction. 
Btttassoon  as  the  proceedings  became  adverse,  then  thedefend- 
ant  ought  to  have  made  his  stand.  IdonotmeantosaydiatUsBot 
doing  so  then  operates  as  a  legal  estoppel  to  him  afterwards:  bat 
if  unexplained,  it  is  a  reasonable  ground  for  the  Court  toactupos 
in  refusing  to  entertain  a  summary  jurisdiction  upon  his  oomr 
plain  t.lamready  to  admit  the  defendant's  excusefomotappeanif 
to  the  scire  facias'  and.contestingthe  matter  then.  The  practiceof 
two  scire  facias'  being  equivalent  to  a  scire  feci,  is  not  so  com- 
mendable as  to  hold  a  party  bound  by  such  a  proceeding  intbis 
case ;  but  no  reason  has  been  assigned  why  the  defendant  did  not 
niake  his  stand  upon  the'  ejectment  It  is  enough  to  say  that  he 
has  beeA  guilty  of  jgreat  laches  in  not  doing  so^  without  exactly 

diawisg^ 
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-"tie**  liti^X  o°t    •^•*  *  P««y  ^  go  on  in  a  cou«e  of 

>nent,  l>«t%.i,  °  ,  *"*  ^^*^  ^'P^nce  and  vexation  of  his  op-    '""» 

'"•°^.  fc«  o»XZ  at?  "  '"  "^^J*'^''"  *•  *«  P~««<»»?  i»  ''-^'. 
--^^iogs.       if  e^T?"  !r"  *  "'«°'«"''«  »"»«  ^  stay  the  ^ro- 

«cretion  should  t^^T.^"****  "J''*^''^  P'^'^^ding.  Oop 

uestion  which  h^tf^J^'^T '"**''*'«"«'•  T^eother 
^  the  role  which  o^XLr^'**  '^"^"^ '  '««^«  ""touched  as 
^e  loch-naf  ion  of  mv  o.i        pronounced  in  this  case  j  though 

"'J^'  meant  moZ^'!^';!"^'"  '"'.'""*y  "'""'''• »»«  ™  ™«»«y 
'^^^Wered  any  iZZZr^"^^"'"'^'^ ^^^"^ '^^  ^^at they 

««HCRST,  J.  and  G,^^  J  ^^^.^^^ 
The  W^f  °  ""*  P«>*™''00  of  W.  COATES  aemal 

THIS  *YNE. 

•I^e^t^!Jf^$l°«V^«Courtonaret«rntoamandamus.;ii'^^^^^ 

"«^''.  Thatfr^^^tTwt^ftfT":"  ■"r"'*™'  -'p--  -^"^ 

"« companies  fell^I-        ^^^  therehavebeen direw anci-  S?*«'-'r» 
'<•'«.  ThatfSn  ./mewt'^  7  f™**™*^«  •^^^  '^-e-  of  the  ^pt^'^ 

«^««tingbrother^^^  *'??•*"*'''  fr«« '»•"««» l>eiBga free  ^X*" 
»deJrZX!r'"'*"*»^'-ofanyofthecompanie^^ 

-"de.C^^r^LZ'll'r"""'^^  bylawf..™beiaj  Sl^  ^ 
»*»»ittedafreen,an  or  h.?r        .  r"  «"*«'«<»  ««d  ought  to  bo  -^--r^ 

^' **«■.*«.  £3  East  i«a^M&9^S3  1  *"  J«'l^.*»«  «^« «»  drf«2E^**«*  •»***'« 
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1798L    ingbrother  of  the  company.    That  the  Company  of  CoopOi  or 

CoopersJ^uIleymakers^TurnersandRopemakenhasbeeaiBmie- 

^^i^*^  morially  one  of  the  said  companies.  Thatone  /.  Oxiuiri^oDtbe 

7be  Coor  27tb  of  December,  1794,  was,  by  indentmies,  boand  appieotioe 

MBWGAt^  to  IF,  Co€UeSf  {Coaies  then  being  a  free-buigess  of  the  towa  tad 

"^      a  free  meeting  brother  and  member  of  the  said  company,  ud 

duly  entitled  to  take  such  apprentice)  for  seven  years;thattbe 

said  indentures  ought,  upon  being  tendered  to  the  wardens  of 

the  said  company,  to  have  been  inrolled,  &c.  and  that  the  aid 

indentures  were  tendered  by  Coates  to  the  defendants*  in  order 

that  they  might  be  inrolled  in  the  books  of  the  said  oompuij, 

bat  that  the  defendants  refused,  &c.    It  then  commanded  tbc 

defendants  to  inrol  the  said  indentures,  &c. 

To  this  writ  of  mandamus  the  defendants  returned  that  tkt 
company  of  Coopers  was,  from  time  immemorial  until  the  ank- 
ittg  of  the  ordinance  after  mentioned,  an  ancient  company,sBd 
'  that  tlie  Company  of  PuUeymakers,  Turners,  and  Ropemaken 
was  also,  from  time  immemorial,  until  the  said  ordinance,  ano- 
tber  ancient  company.    That  by  an  ordinance  made  in  the  llfk 
of  Eliz.  the  mayor,  alderman,  and  sheriff  of  the  town  (naming 
them)  being  lawfully  authorised  so  to  do,  ordained  that  tbe 
ftaid  Company  of  Coopersshouldbe  a  corporatioa :  and  as  mack 
as  in  them  lay,  granted  to  the  said  company,  power  to  mtk^ 
acts  and  lawful  decrees  for  the  well  and  quiet  govenuneot  </ 
themselves,  and  as  much  as  in  them  lay  also  ordered,  diat  it 
should  be  lawful  for  the  said  company  to  receive,  accept,  sad 
join  to  the  same  company  the  companies  of  PoIleymakerB,Tiir« 
ners  and  Ropemakers,  and  to  make  one  company  for  ever,  kc 
Tiiat  the  said  mayor,  alderman  and  sheriff,  by  the  said  ordmaac^ 
also  ordered  that  **  none  of  the  said  companies  of  CooperijPrf* 
**  leymakers.  Turners,  or  Ropemakers,  should  take  any  approh 
**  tice  but  one  in  four  years  (except  such  apprentice  should  die); 
«  and  if  any  of  the  said  brethren,  having  children  of  dieirowE, 
«*  then  It  should  be  lawful  to  any  free  member  or  brotlwr  rf 
^  the  said  companies,  to  take  such  children  and  to  put  them  ar 
**  any  of  them  to  work  with  himself  at  all  times  as  occasios  sboaM 
•*  serve.*'    That  that  ordinance  was  duly  accepted  by  the  com- 
pany ofCoopers  and  also  by  the  said  company  of  Pulleymakefs, 
&Cn  and  the  said  companies  being  joined  together  by  rirtae 
of  the  said  ordinance,  have  from  thence  hitherto  been  one  com- 
pany.   That  by  a  bye  Jaw  of  the  said  company,  made  in  /w^ 
1786,  in  pursuance  of  the  said  ordinance,  it  was  ordered 

«tbat 
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"  dmt  every  broAer,fbr  each  apprenlice  be  sliovld  take  after  the    179S. 
first  apprentice,  shoaM  pay  to  the  said  feHowahip  lOf^provided 


TheKnr* 


such  apprentice  dioold  be  boqnd  within  the  space  of  four  yeam  ^^^ 
from  die  timeof  soch  first  apprentice  beings  bound,  bat  if  Ae  ''^p^ 
second  apprentice  ahovld  noCbe  bound  nntil  the  first  should  have  NswoAt-* 
sensed  four  years,  then  the  brother  taking  such  apprentiee 
shoeld  pay  5/.  only, to thesaid  fellowship.*'  Tint  W.  CoatcB, on 
the  dd  of  y«ne,  1793,  by  iadentores  duly  iar^lled,  &c  took  one 
If.R^exason  apprentioefor  seren  yeans,  who  waslivingwfaeu 
OxHorrf  was  «o  bound  apprentice  to  Coaie§f  and  also  when  (%r« 
narJPs  indentures  were  tendered  to  the  deftndants  for  inrol* 
ment  Unit  when  Oxnard  was  so  bound,  TFSban  bad  not  serr- 
ed  fcur  years  of  his  apprenticeship.  And  dmt  Caaies  did  not, 
nor  did  any  penon  on  (hcmirJC$  behalf  at  ibe  time  of  tendering 
Oxnard^s  mdenturee,  pay  the  sun  of  10/.  to  Ae  said  company 
ill  Ae  bye4acw  mentioned.  For  wWdi  reason  the  defendant 
cannot  inrol  Ae  said  indentures,  &c. 

CkanArcj  for  the  prosecutor,  took  sereral  objections  to  the 
retam.    First,fiie  bye-laws  stated  in  the  return  are  void;  !Se- 
conAy^  if  good,  the  defendants  hare  not  shewn  that  this  is  a 
case  within  the  first  bye-hw  made  in  the  17th  EKz^    First ; 
file  bye-laws  are  unreasonable  on  tbe  face  of  them,  because 
made  in  restraint  of  trade.    They  are  also  in  derf^^ation  of  the 
general  law  of  the  kingdom ;  for  by  the  stat  5^  EKz.  c.  4.  «•  90. 
it  is  enacted,  that  it  shall  be  lawful  for  any  person  exercising 
ceitain  trades  therein  mentioned  (of  which  that  of  a  cooper  in 
ene)  wheresoever  he  shall  inhabit,  to  receive  the  son  of  any  per- 
ion  as  an  apprentice,  &c.,  albeit  the  father  or  mother  of  any 
•nchapprentice  have  not  any  lands,  tenements,  or  hereditaments^ 
&c  They  also  materially  affect  the  constitution  of  the  corpo- 
ration fXJfewccuile  ;  for  it  is  stated  in  the  mandamus,  that  froni 
time  whereof  the  memory  of  man  is  not  to  the  contrary,  every 
person  who  has  served  an  apprenticeship  of  seven  years,  under 
ttdenturesyto  afree  burgess  of  the  town,  sach  freeburgess  being 
ft  member  of  any  of  the  companies,  is  entitled  to  the  freedom 
of  tbe  corporation.    So  that  these  bye-laws  are  an  infringement 
^  file  freedom  of  the  corporation.     The  last  bye-law  ia 
also  against  the  stat.  22  Hen.  8.  c.  4.,  which  enacts  that  no 
^"^«er,  wardens,  or  fellowship  of  crafts,  &c.  shall  take  of  any 
^prentice,  or  of  any  other  person  or  persons  for  the  entry 
^f  any  apprentice  into  their  fellowship  above  the  sum  of 
^«  6di  whereas  this  bye^law  requires  the  sum  of  10/.  to  be* 

paii' 
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17M.    {Aid if tbe master hadwifhin four yeais before tfaetakinpof a 
■  apprentice  taken  any  other  apprentice,  or  6/.  if  the  aeeoad  tp- 

^%^^  prentice  be  taken  after  four  years  from  the  time  of  the  marter 
^^^*^  takingthe  first  apprentice.  Beside8,eyenif  thelastbye-kwweit 
HfwoAi!  good,  it  affords  no  reason  for  refusing  to  inrol  the  indentiir»; 
'^**  because  that  would  be  to  punish  the  apprentice  for  the  defrik 
.of  the  master.  Though  the  master  may  be  liable,  to  pay  tke  pe- 
nalty of  lO^yet  the  apprentice  is  entitled  to  have  hisiiidcatiiRS 
inrolled.  Secondly ;  supposbg  the  corporation  hadanthoritf 
to  make  the  ordinance  in  the  I7th  EHz^  it  does  not  appor 
that  this  case  comes  within  it.  By  that  it  is  ordained  diat  somi' 
of  the  Company  of  Cocper$t  &c  should  take  any  apprentice 
but  one  in  four  years;  and  if  any  of  the  brethren  luiTe  childm 
of  their  own,  then  it  should  be  lawful  to  any  of  thestid  a 
panics  to  take  such  children,  &c.  Now  it  is  not  stated  hi  tbe 
return,  that  Oxnard  was  not  a  son  of  one  of  tbe  freemen;  andil 
be  were ;  he  comes  within  the  exception*  The  letm  there* 
fore  should  have  negatived  his  coming  within  this  exceptioiu 
In  R.  V.  The  Mayor,  &c  of  Abingdon  (a),  die  Chief  Jmtict 
said  ^  Thelaw  requires  thejnost  exact  certainty  in  diese  csse^ 
because  the  party  cannot  traverse  or  interplead ;  and  it  is  ofll 
enough  to  offer  a  matter  so  that  the  party  may  be  aUe  to  iUfi*' 
f^  it  in  an  action,  but  the  matter  must  be  so  all^^,  that  tbe- 
Court  may  be  able  to  judge  of  it  and  determine  whether  it  be 
a  sufficient  cause  or  not."  A  return  to  a  mandamus  muit  bt 
precis^  and  certain  to  every  intent,  because  in  this  mode  of  pro* 
ceeding,  the  prosecutor  has  no  opportunity  of  replyti^  as  be 
has  in  a  plea  in  bar. 

Marryat,  contrii.  First;  the  bye-law  made  in  Jme,  Y!9^^ 
neither  unreasonable  nor  against  the  stat*  22  HeM.  8.  It  is  t  mere 
regulation  of  the  trade,  and  is  founded  on  theordinanceby  vUcb 
tbe  company  itself  was  constituted,  and  to  which  therefofenoM 
of  the  members  of  the  company  can  be  admitted  to  object  Bj 
that  ordinance,  which  is  binding  on  all  the  members  of  the  ceo- 
pany,  because  the  company  itself  was  incorporated  by  itf  no 
master  could  take  a  second  apprentice  within  four  yesn  after 
taking  the  first,  unless  tbe  second  apprentice  were  the  sod  oft 
freeman:  but  this  bye-law  is  more  favourable  to  the  trade,becsi»a 
it  enables  the  master  to  take  a  second  apprenticewithin  thstpenod 
•n  payment  of  a  sum  of  money.  And  the  stat.  22  JETes.  &  was 
made  with  a  different  view ;  it  merely  prevents  the  taking  ^^ 

(a)  Mk.  432. 

tegef 
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laijfer  fee  than  that  mentioned  in  the  act  for  making  the  entry  of    179& 
inrolment,  as  a  fee  of  office :  but  this  bye-law  was  made  to  be-  . 

Defit  the  company  of  which  this  person  wishes  to  beeome  a    agm»u 
member.    But  e?en  if  the  bye-law,  made  in  1786,  be  roid,  still  ^^.^^ 
the  prosecutor  is  not  entitled  to  a  peremptory  mandamus,  for  Nswcas* 
then  the  ordinance  made  in  the  17th  Eliz,  remains  in  force  i     '''** 
and  Oxitardf  having  been  taken  as  an  apprentice  within,  four 
years  after  Wil$on^s  apprenticeship,  is  not  a  legal  apprentice^ 
since  that  ordinance  abiBolutely  prohibits  the  master  taking  a 
Becond  apprentice  within  four  years,  except  in  certain  cases^ 
of  which  dass  this  is  not  one.  This  therefore  is  a  claim  contrary  to 
the  original  constitution  of  that  company  of  which  he  seeks  to  be-- 
come  a  member.  But,  secondly,  whatever  judgment  the  Court 
might  form  on  the  return  to  this  mandamus,  the  writ  itself  is 
defective  in  several  particulars.  It  is4oo  general,  in  not  stating 
faow  the  obligation  on  the  wardens  of  this  company  to  inrol  the 
iodentures  of  apprenticeship  arises.  It  merely  alleges  that  they 
ought  to  inrol  the  indentures,  without  shewing  how  that  duty 
arises.    Nor  does  it  state  that  ther^  is  any  such  lawful  officer 
of  the  company,  as  a  free  meeting  brother. 

Chambre  in  reply.  There  is  a  fallacy  insaying  that  the  com- 
pany was  constituted  by  the  ordinance  made  in  the  reigfn  of 
Elizabeth ;  for  itappears  by  the  writ  that  the  companies,  though 
consolidated  by  that  ordinance,  have  existed  immemorially;  and 
therefore  it  does  not  follow,  because  the  prosecutor  objects  to 
the  hye^^law  made  in  1786,  or  to  the  ordinance  made  in  the  17th 
Eliz^  that  he  objects  to  the  constitution  of  the  company  itself* 
No  answer  whatever  has  been  given  to  the  second  objection* 
that  the  exception  in  the  ordinance  is  not  negatived  in  the 
fetum.  With  regard  to  the  objection  taken  to  the  writ,  it  may 
be  observed  that  writs  of  mandamus  to  admit  a  person  into  a 
corporation,  or  to  inrol  indentures  of  apprenticeship,  are  always 
dratrn  in  general  terms  like  the  present;  and  therefore  the 
form  of  this  writ  is  warranted  by  universal  practice. 

Lord  Kehton,  Ch.  J.  I  believe  that  this  writ  is  drawn  in  the 
^uual  form,  and  I  see  no  objection  to  it  If  the  defendants  could 
have  returned  any  reason  to  shew  that  this  party  is  not  entitled  to 
have  the  indentures  iurolled,  they  should  have  shewn  it  But  ? 
this  return  isbadfrom  the  beginning  to  the  end.  To  one  objection 
^he  defendanu'  counsel  has  not  even  attempted  to  give  any 
«aswerinaffiely,diat  it  is  not  alleged  that  the  apprentice  was  not 

the 
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179B»  ifc^MiofufiMmaii.    iTiriir  tiro  fiiipnttkii  luro  tiM  w 
^^         oeiMnaUjri  but  Imr  ihey  eovld  beeoasoUdated  fogetelciih 
^^JH^  Bot  eoa^ecfare;  bowerer  m  ik^  bav^  asBWiied  thaldaiMtcri 
ra^^r  ^^^^^**l^^^<>9>^t^lMMflelr69tiiattb«y«f€^^ 
ajnrcAi.*  ^.    lliere  m  a  eaae id  Stdheldin^  wbei^  k  is  said  tbatacor* 
INMratioDaHijrinakeafrateiiiityi  bnlttoaoCke  klak^ftofAat 
point  in  tbeotber  (i)  r^portB  of  tbatcase:  and  I  cuMteos* 
4Damtbattkegrbaveai]cbapower:  Hean  only  beeftdtdbf 
iheLegialatMeorbytbeCfpiini.  HenJiowevertitiifiafficieBttt 
j»7  tbattbaie  defettdants  bare  awnmod  Ibat  chatacteriaiaf 
iMxnidbyit    Bitt wbM  iba  conpMiatm 0f .Wcmi^ 
te  ecaiiolidale  liicM  tare  oampanie0»liief  e^^ 
to  auperadd  byeJaws  ia.raiteainit  of iwda  ;  and  apfaUWa 
not  la  take  name  ibaaaaerlaia  atimbar  ef  apfveaii€esiiibf^ 
iaar  in  laatmiat  af  Irada.    ByaJawa  bare  been  aevctal  tiaes 
imngiit  to  aie,  as  Chief  Joatiee,  for  eonfinnatjaa  under  ffceitop 
tote ;  aadnot  loaf  ago  { i^fuBed  to  attow«OBie»  beoiaiK  Idoqgibt 
Aem  illegal  ia  «eatraiiwag  aiaaten  fnaa  lalun^  bejmd  t  w* 
tain  number  of  appnentiees*    On  Ibe  act  of  pailiaaMWt  abe  I 
think  the  last  bye-Iair  m  roid:  thttt  etatate  e9f%  tbat  4»lf  t 
aaMdlanm,  2«.6«L  shall  betafeoaibrtbemixAB^ 
Dfappwntioeabip»wbereaslbedefaadani8Jasistedlbataiidertkii 
feye4aw,KULahaUbetakealiN'it.    Ba^  erea  if  die  cosqaiif 
bad  ft  npht  to  demand  that  euro  of  the  auater,  ibat  is  asm* 
aoawbytbeiadanluresshettMaotbeliniolled*    Iftbsythak 
Aeycan  airport  this  bye*la«r«  they  may  still  bris^  Aeir  sctaa 
against  ibe  luaater  to  iieoever  the  penally.    Bat  I  smdedf 
of  opiniou  that  this  retam  cannot  be  sappsitedt  and  that  s  p 
neaiptory  mandamas  ought  to  go* 

AaaBuasT,  J.  Even  if  these  companies  were  properly  «0i" 
atitiited«attd  had  .a  power  to  amke  bye^avs,  wfaieb  <paiM 
it  is  tinneeessary  to  discuss  in  this  esse,  the  bye4iais  «ii 
deariybadtss  being  asade  in  Destraint  of  trade. 

Grose,  J*  This  mandamas  is  dfaim  in  the  naaalfiwia.  Tkt 
defendants  do  iiot  eontnyvert  any  of  die  fiuets  elated  in  the  vrit, 
but  they  xely  en  certain  prelended  byeJa ws«  Near  aJIbtMit  ii- 
qniring  whether  one  cerporation  lean  make  aaotber,  er  wbeAtf 
these  bye4aw8  are  goodt  it  is  dear  (hat  Ibis  appaentise  is  a^ 
biw^htwilhiathelastofthenu  That  says  that  eeefyiralkriia 
e^ apprentice  be  sbauM  lake  aboald  pay  IMSoc^  Aeneae* 

(#)  Tii«<MtfMi  V,  y^asttft^&rffc,  isa»    ffl  yau^^iftSL  im^  iMr#  a»  ^ 

in; 
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iiig-  of  which  evidently  is  that  the  l>rother  shall  pay  that  sum :     17S8* 
butthisis  not  an  application  by  abrother»butby  anapprentice. 


But  the  bye-law  does  not  say  that  the  indentures  of  apprentice-  '^^^f^ 
ship  shall  not  be  enrolled,  unless  the  money  be  paid*  Therefore  The  Co»- 
Dfi  this  short  ground  I  am  opinion  that  the  return  is  bad.  Nsirc^^* 

JLawrencp,  J.  I  a)so  think  that  this  writ  is  in  the  nspal  ^*^ 
form.  As  to  the  argument  of  the  defendants  that  the  party  ap« 
plying  to  be  admitted  into  this  company,  ought  not  to  bp  per- 
mitted to  make  the  first  objection  to  the  returi),  because  it  is 
contrary  to  the  constitutionpf  the  corporation,  that  consequei^^ 
by  no  means  follows;  for  even  though  |he  corporation  ofNetp^ 
castle  could  make  an  ordinance  for  the  purpose  of  unitingthese 
two  companietf,  it  does  nqt  follow  that  they  could  make  a  bye* 
law  in  restraint  of  trade :  that  ordinance  might  be  good  in  partf 
thoqgh  the  rest  wer»  bMt  Return  quashedr 


The  King  against  Thomas  Skingus*  ^Sr^tSS^ 

THIS  came  before  the  CpqrtQn  the  <^fse  reserved  from  the  A  lenee  oi 
quarter  sessions  of  the  county  of  EfseXf  ^       2^^  ^ 

T.  Skingle  appealed  against  a  rate  made  for  the  relief  of  the  ntedto  the 
poorof  tb^pariivh  otSiebhingMyfhxch  Wittiam^HiUwa»TBt^d  coding  to 
U  180/.  for  a  messuage,  fftnn  and  lands,  fcalled  Porters  Hall  i^^S^^ 
containing  386  acres  held  by  I/ease  granted  by  the  earl  of  Essex 
commencing  at  Michaelmas  1779,  and  expiring  ^iMichaelmas 
1800,  at  the  rent  of  180/.  under  the  usual  coFenants ;  ^pd  wjiichi 
said  rent  was  the  annual  value  of  the  farm  at  the  commence-* 
ment  of  the  said  lease ;  Wtlliam  Bill  was  also,  therein  rated  at7/. 
per  annum  for  certain  lands  called  Bretaiers,  held  under  the 
same  leasje  .at  a  separate  rent  of  7/«  '  In  the  said  raite,  John 
Bull  was  rated  at  110/.  for  a  messuage  and  lands,  called 
White  House^  containing  900  acres  held  under  a  like  lease 
granted  by  the  said  earl,  commencing  at  Michaelifios  1780, 
and  which  will  expire  at  Michaelmas  1801,  at  the  rent  of  110/. 
The  ground   Qf  the  appeal    was   that    William    Hill  and 
Johi  Bull  were  undec-rated  for  the  farQisand  lands  in  their  oc- 
cupations; and  the  appellant  offered  evidence  to  the  Court  (o 
prove  that  the  said  farms  and  lands  are  now  of  greater  annual 
value,  than  the  rents  resenred  by  the  said  leases ;  but  as  the 
forms  were  of  no  greater  annual  value  at  the  comme;»cement  of 
Vou  VII.  N  B  thf 
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1 7^8.     the  leasejthan  the  reserved  rents,aud  no  fine  or  premiiim  \aimg 

•■  been  paid,  nor  any  other  rent  or  considerations  paid  thaa  the 

^  !lgainit  ^^^^  reserved  by  the  leases  aforesaid  respectively,  thecooitof 
THOKAt  quarter  sessions  were  of  opinion  that  the  rents  reserved  by  die 
leases,  were  conclusive  Evidence  of  the  value  of  the  said  farms 
and  lands,  and  rejected  the  evidence  tendered  by  the  appel- 
lant ;  and  they  confirmed  the  rate,  subject  to  the  opinioa  of 
this  Court. 

Troweff  who  was  to  have  ai^ed  in  support  of  die  order  of 
sessions,  upon  a  question  put  by  the  Court,  admitted  that  die 
evidence  offered  ought  to  have  been  received,  and  that  die  order 
could  not  be  supported. 

The  Court  said  that  the  case  was  too  clear  for  argumeiit,asd 
directed  that 

The  Rule  for  quashing  die  order 
of  sessions  be  made  absdute. 
Mingayf  Greenwood^uoAPooley^  ^ere  to  haveargutdagainst 
the  order  of  sessions. 


M^Bftni.  WOOLLEY  OgoinSt  ThoMAS. 

ha^JbaS  npHE  defendant  having  been  holden  to  bail  on  anaffidarit 
in  tro?er,  -•-  made  by  the  plaintiff,  stating  that  "  his  cause  of  action 
**  the  plain-  against  the  defendant  was  for  converting  and  disposiDgofdivers 
Sfa'ctSr  8f®^®  ^^  chattels  of  the  plaintiff  of  the  value  of  2502.  and  up- 
a^intthe  wards,  which  he  refused  to  deliver  though  the  plaintiff  ha(|ie- 
vu  foi^^  manded  the  same,  and  that  neither  he  (the  defendant)  nor  any 
cnnvertiiig  person  on  his  behalf,  had  offered  to  pay  to  the  plaintiff  the  said 
iogofdiTera  sum  of  2501.  or  the  value  of  the  said  goods, 
'JIJJJ'j^JJ^Ij^  JervtB  obtained  a  rule  on  a  former  day,  calling  on  the  platn- 
tiie  value  tiff  to  sliew  causc  why  the  defendant  should  not  be  discbargtii 
^hich  he  out  of  custody  on  filing  common  bail,  and  why  the  bail-bcoHl 
refosed  to  ^  gjould  not  be  delivered  up  to  be  cancelled,  on  account  of  tie 
the  piaintiir  insufficiency  of  the  affidavit,  iir  not  stating  that  the  defendant 
^ded  the  ^^^^  ^*^  possession  of  the  goods  in  question,  or  that  he  had  ever 
tame,  and  converted  them  to  his  own  use,  or  that  the  plaintiff  had  aoj 
theXfebd^  cause  of  action  against  the  defendant. 
BDt  or  any       Zafre«,who  now  shewed  cause  against  that  rule,observed  that 

person  on  ii^i-  .-i?  .  .i_l 

ku  behalf  though  the  affidavit  was  not  critically  accurate  in  stating  that  ue 
tlTpayto**  defendant  converted  the  goods  to  his  own  use,  that  charge  was  io 
tbejilaUiilff  the  2hOU  or  the  value  of  the  foods/*  was  holdea  to  be  iatofficient.    [9  Kait454.1 

substance 
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lubstance  imputed  to  tbedefendant  by  these  words  ^Tbe  plain-     1798. 
jflTs  cause  of  action  against  the  defendant  is  for  controverting 


md  disposing/'  &c*  And  be  cited  the  case  q{ Charter  v.  Jaque$     ^^^^ 
a)y  where  an  affidavit  to  hold  to  bail,  stating  **  that  the  defend-   Thomas* 
mts  had  possessed  themselves  of  divers  goods  belonging  to  the 
plaintiff,  and  bad  refused  to  deliver  them  up,  and  that  they  or 
ome  of  tbem  had  converted  and  disposed  of  them  to  their  owe 
ise/'  was  helden  to  be  sufficient. 

But  The  Court  said  that  the  affidavit  in  question  was  not  in 
he  usual  form,  and  did  not  positively  state  any  cause  of  action 
igainst  the  defendant.  That  in  the  case  cited  it  was  alleged  that 
be  defendants  were  possessed ;  whereas  here,  though  the  de^ 
Pendant  refused  to  deliver  up  the  goods,  it  did  not  appear  that 
they  were  ever  in  his  possession.    They  therefore  made  the 

Rule  absolute. 

Kelfe  against  Ahbrosse,  Clerk.  ^Jr^^ 

UPON  a  rule  to  shew  cause  why  the  bond  and  warraBt  of  Money  leot 
attorney  to  confess  judgment  thereon,  and  the  deed  of  co-  J^^J^^J*^ 
Tenant  for  securing  an  annuity  should  not  be  delivered  up  to  times  for 
be  cancelled,  and  why  the  judgment  confessed  and  all  proceed-  {j^^  ^^ 
ings  thereon  should  not  be  set  aside ;  it  appeared  that  the  con-  ^J^^^l^ 
sideration  forgrantingtheannuityoflOO/.  per  annum  during  the  defenda»u 
defendant's  life,  secured  upon  a  living  which  he  held,  as  ap-  j'^g^. 
pears  by  the  recital  in  the  deeds  referred  to,  was  "  that  the  de-  tion  for  the 
fendant  on  the  4th  Jlpril  1797,  (the  day  on  which  the  several  S^liuy  *" 
instruments  bore  date,  were  executed,)  stood  justly  and  truly  J!y"^|,° '*• 
indebted  to  the  plaintiff,  in  right  of  Heiirietta  the  plaintiff's  c.26.*.3* 
^ife,  in  1400/.  for  so  much  money  by  the  said  Henrietta  before  fj^eJa^ior 
ter  intermarriage  with  the  plaintiff  lent  and  advanced,  and  also  Js  suffi.  ^^^ 
paid,  laid  out  and  expended,  to  and  for  the  maintenance,  educa-  preyed  io* 
tion  and  advancement  in  the  world  of  him  the  defendant,  and  JJ^,J^^^^|^ 
which  the  defendant  is  thereby  stated  to  admit.**    The  affida-  •^a°JJJ»^y 
vit  of  the  defendant  charged  that  the  consideration  above  SeKViption 
wtforth  is  not  really,  truly,  or  bona  fide  set  forth,  nor  is  the  con-  ^l^^^^^^ 
^"deration  which  is  set  forth  in  the  above  deeds,  the  real  and  Tanced^aod 
true  consideration  for  which  he  entered  into  the  same.  Jj^  JJJ/J;^ 

e»pended  to  and  for  the  maintenance,  edocatlon  and  advancement  in  the  world  of  tlic  de- 
fcndanC    [4  Eait  92.} 
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1 798.        The  affidavits  in  answer  on  the  part  of  the  plaintiff  slated  (bl 
the  defendant, who  was  nephew  to  Ae  plaintiff's  wife,liaTii^BO 

agahtti  property  of  his  own,  and  the  plaintiff's  wife  being  desiroiii  of 
AaAftoMB.  serving  him,  she  before  her  marriage  laid  ont  and  expended  for 
himandlenthimTariousanms  ofmoneytothe  araoantoflSODUsr 
bis  maintenance,edncation  and  advancement  in  liie  world,  and 
diat  ihe  14IN)/jieGuredby  the  bond  md  other  ustmaieBts,  whkk 
was  the  consideration  for  the  anntiity,  was  part  tff  the  said  19(NK4 
IMid  that  when  the  deeds  were  prepwing  the  defendant  utaaw- 
lodged  to  the  attorney,  who  was  instracted  to  prepare  thesi^ 
the  consideration  therein  stated  was  just  and  tme. 

Two  groundsof  objection  were  made  in  support  of  the  rule: 
IstyTliattheconsiderations  stated  are  not  snfficient  to  snpporttiie 
grant  of  the  annuity  within  the  provisions  of  the  17  Geo.  3.  cS& 
2dly,  That  if  they  are,  they  are  not  fully  or  truly  set  forth  ia 
the  deeds,  and  consequently  tba4mnuity  is  void  by  that  ststate. 
Gibbs  and  Marryat  shewed  cause  i^inst  the  rule.    As  to 
the  first  objection,  the  3d  clause  of  the  annuity  act  wbicb 
states  that  f  he  consideration  for  nny  anmrity  shall  be  ta  mtmes 
on/y,  has  alwaysl>een  taken  to  mean  stoney  in  oontradisliBCtioo 
to  goodim  Itneed  not  be  in  monies  numbered  at  the  time  of  gvant- 
lag  the  annuity.    This  has  always  been  so  considered  jd  cases 
on  the  amiuity  act,  in  many  of  which  the  same  objection  would 
have  applied  if  it  had  been  thought  of  any  weight,    b  tiift 
case  ex**parte  Fallen  and  Wife  (a),  part  of  the  consideratioa 
stated  was  money  paid  by  the  grantee  at  the  desire  of  the  gran- 
io^  to  another  person  to  redeem  a  former  annuity  granted  hy 
them,  which  was  holden  to  be  sufficient  within  the  meanii^of 
the  act;  and  the  distinction  above  alluded  to  between  money 
and  goods,  was  taken*    And  this  appears  to  be  the  true  cob* 
stmotion  from  the  4th  clause  of  the  act,  which  is  framed  apoo 
the  presumption  that  a  consideration  in  notes  payable  at  a  ftt« 
ture  day  would  be  g^od«  and  therefore  provides  that  if  they 
arenot  paid,  the  annuity  shall  be  void.  As  to  the  2d  objection; 
it  would  be  impossible  in  a  case  like  the  present  to  specify  each 
mrticular  sum  which  was  advanced  for  the  use  of  the  defend* 
ftnt,  or  the  times  when  advanced  ;  it  is  enough  that  when  th« 
'  annuity  was  granted;  there  was  a  certain  liquidated  debt. 
Here    it    appears    that  the    security    was    taken  for  less 
than  the  Tsal  debt,  and   that  the  consideration  stated  is 
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4001.  *  IcfM  Md  adnoiced  and  paid  to  the  use  of  the  defend-    1798. 
int  ;•*  all  which  was  admitted  by  him*    It  is  also  observable  ' 
hat  thong^  the  defendant  says  that  the  consideration  as  set     ag^!i 
brth  in  the  deeds  was  notthe  real  consideration  for  granting  the  ^^^ibboiis 
mnnity,  he  does  not  pretend  to  sn^^est  any  other. 

Lockkari  contriL  Ist,  The  act  of  parliament  is  positive  that 
be  consideration  for  g^ntiiig  an  annuity  must  be  in  money 
miy;  and  the  provision  in  the  4th  clause  respecting  the  con- 
nderationbeing  in  notes^is  the  only  excepted  case  provided  for. 
[n  the  case  ex  parte  Pailon  the  transaction  was  entire,  and  the 
noney  which  was  paid  for  redeeming  the  prior  annuity  was  con- 
udcred  as  paid  to  the  gprantors ;  and  so  in  effect  it  was.  But 
2dly,  admitting  the  education,  and  advancement  of  a  person  to 
be  a  good  money  consideration  for  an  annuity  within  the  act, 
still  the  several  sums  advanced  should  have  been  explicitly  set 
forth  and  the  times  when  advanced,  otherwise  the  object  of 
the  act  may  be  defeated.  If  the  names  of  the  persons  to  whom 
the  several  sams  are  supposed  to  have  been  paid  had  been  sta- 
ted, recourse  might  have  been  had  to  those  persons  to  know 
(be  truth  of  the  case.  In  the  case  ex  parte  JPa//oii,  the  whole 
transaction  was  set  forth  in  the  deeds.  So  in  the  case  of  the 
Duke  ofBolion  r.  Williams  (a)  the  Lord  Chancellor  said  that 
the  whole  res  gesta  is  to  be  set  forth,  and  that  the  actual  mode 
of  payment  is  to  be  stated. 

Lord  Kentoic,  Ch.  J.  If  there  had  been  any  doubt  whether 
the  consideration-money  had  or  had  notbeenpaid,we  wouldhave 
directed  an  issue  to  try  that  fact  ;l)ut  it  appears  beyond  all  doubt 
that  moneyhas  been  advanced  by  the  plaintiff's  wife  to  the  use  of 
the  defendant  to  a  larger  amount  than  the  sum  stated  as  the  con- 
sideration of  granting  this  annuity.    Whether  we  consider  the 
words  of  the  act  of  parliament  or  the  decided  cases,  I  think  there 
is  no  weight  in  either  of  the  objections  taken  to  this  annuity.  In 
the  case  ex  parte  FaUanwe  laid  down  a  rule,  which  has  sincebeen 
adopted  in  the  Court  of  Common  Pleas,  that  the  consideration- 
money  of  an  annuity  need  not  be  paid  down  in  monies  numbered 
at  the  time.    In  that  case  we  said  that  one  great  object  of  the 
I'egislatare,in  passing  the  act,  Was  to  preventgoods  being  forced 
on  necessitous  persons  instead  of  mqney  at  a  price  much  beyond 
their  real  value :  but  the  Legislature  did  not  intend  to  prohibit  a 
debtor  granting  an  annuity  for  a  debt  fairly  and  honestly  con- 
(«)4Bro.CA.Qn.90e. 

tracted 
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1798.    tracted  which  the  debtor  pefhaps  may  have  no  means  of  ptyingf 
but  by  granting'  an  annuity.  In  the  present  case  it  appeals  that 


!^Vt^'  the  annuity  was  granted  for  the  best  of  considerations;  the  de- 
Ambaoue.  fendant  not  having  the  means  of  educating  himself,  bot  beio; 
desirous  of  being  placed  in  a  situation  in  which  he  might  gaio 
an  honotirable  livelihood,  applied  to  the  plaintiff's  wife  to  ad- 
vance money  for  the  purpose  of  his  education,  she  advanced 
1900/.  for  that  purpose  at  different  times,  and  afterwards  cor 
sen  ted  to  take  an  annuity  asfor  a  consideration  of  1400/.onh;aiid 
when  the  defendant  gave  instructions  for  the  annuity  deeds  he  ad- 
mitted that  all  this  money  had  been  advanced  for  him.  Notwitl. 
standing'  all  this  it  is  now  made  a  serious  question  in  a  coort  of 
law,  whether  these  deeds  are  a  good  security  for  the  annuity;  I 
think  it  would  be  a  reproach  to  the  administration  of  jitsticeto 
put  a  construction  on  this  act  of  parliament,  so  contrary  to  the 
intention  of  the  Legislature,  as  well  as  to  common  hone»tj. 
In  my  opinion  the  transaction  is  fairly  stated  in  the  memorial, 
and  therefore  the  rule  must  be  discharged  witli|co6ts. 

AsHHURST,  J.„  This  act  of  parliament  was  made  for  the  pro- 
tection of  necessitous  person8,but  itwas  never  meant  to  extend 
to  an  annuity  granted  for  a  fair  and  honest  consideration.  The 
Legislature  only  intended  to  prohibit  the  granting  of  annuities 
in  consideration  of  goods  sold  at  an  advanced  price  instead  of 
money;  but  where  an  annuity  is  granted  for  a  money-con^ 
deration,  it  is  not  necessary  that  the  money  sboald  be  paid 
down  at  the  instant.  And^I  am  glad  to  find  this  opinion  sao^ 
tioned  by  authority.     - 

Grose,  J.  There  are  two  questions  in  this  case,  one  whether 
an  antecedent  debt  be  a  good  consideration  for  granting  an  an- 
tiuity,  theother  if  it  be  whether  that  consideration  besofficientlj 
set  forth  in  the  deeds.  As  to  the  first ;  that  an  antecedent  debt 
may  beagood  consideration  for  an  annuity  is  clearfromthecases 
of  Shove  y.  Webb  (a)  and  ex  parte  Fallon^  in  the  latter  of  which 
Mr.  J.  BulUr  said  "  This  cannot  be  distinguished  firomtbe  case 
of  a  debt  for  so  much  money  actually  borrowed  of  the  grantee  by 
the  grantor."  With  regard  to  the  second  question ;  thcobjection 
is  that  it  should  have  been  set  forth  when  the  different  suntfot 
money  were  paid,  to  support  which  cases  have  been  alluded  to 
jn  which  it  was  ruled  that  the  names  of  the  persons  by  whom 
the  consideration  money  was  paid :  but  what  was  determined 
in  the  latter  class  of.  cases  ought  not  to  be  applied  to  such  & 

(a)  J  ntey  1  Tol.  132. 
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case  as  the  present,  were  the  grantor  himself  admitted  that  the     1798. 
consideration  was  an  antecedent  debt  due  from  him  to  the  gran- 
tee  arising  from  different  sums  paid  at  different  times  for  his  use.     agiUrut 
It  would  be  extending  the  act  of  parliament  too  far  to  decide  Ambiomi. 
that  this  annuity  could  not  be  supported  merelybec^use  the  res- 
pective time  when  these  different  sums  of  money  were  advan- 
ced by  the  grantee  are  not  mentioned ;  every  thing  that  passed 
at  the  time  of  granting  the  annuity  is  sufficiently  set  forth. 

Lawrence,  J.  This  is  not  like  the  case  where  for  the  pur- 
pose  of  granting  an  annuity,goods  are  sold  in  order  to  create  a 
debt  which  may  be  set  up  as  the  consideratipn  of  the  annuity. 
Here  different  sums  had  been  fairly  and  bona  fide  paid  by  the 
grantee  for  the  grantor,  without  any  view  to  an  annuity;  those 
snms  created  a  debt  in  the  grantor,  which  has  been  fairly  stated 
as  the  consideration  of  g^nting  this  annuity ;  this  therefore 
was  a  money  consideration.  And  I  think  there  is  no  weight 
in  the  other  objection. 

Rule  discharged  with  costs. 


Wilkinson  against  South.  Maytti. 

THE  following  case  was  sent  by  the  Master  of  the  RoHs  ^^^^^ 
for  the  opinion  of  this  Court.  term  of 

E.  Parker^the  testator,  being  possessed  of  a  leasehold  mes-  ^^^  the 
suage  or  tenement  in  iittle  Oearge  Street  Westminstevtov  the  re-  bein  or  his 
sidue  of  a  term  of  years  which  is  not  yet  expired,  by  will  dated  their  heirs 
the  9th  of  September  1778»  gave  and  bequeathed  the  same  ''to  ^^^rlbat 
his  wife   Mary  Parker  during  the  term  of  her  natural  lifet  and  indefaoit  of 
after  her  decease  to  go  to  hb  son  S.  Parker^  and  to  the  heirs  of  Jjl^  after 
hisbody  lawfully  begottenand  to thefarheirsand  assigns  for  ever,  \^^^^ 
but  indefauU  qf'wchutuethem  after  hiideceate  to  go  to  his  (the  bis  heirs/' 
te8tator'8)grandson  7.  WilkiMsan{ih9  plaiBtiff)his  heirs  and  as-  l^n  otllTo 
signs  for  ever."  The  testator  died  ^ithoutrevokinghis  will,  leav-  ^'  *»  fooj 
iag  the  said  S.  Parker  him  surviving:  but  JUary  Parker  died  in  executory 
his  lifetime.    Samuel  Parker  after  the  decease  of  the  testator,  ^!!^ 
entered  on  the  said  leasehold  estate,  under  the  said  bequest,  and      ^"^  '^  '  '^Z 
is  dead  without  ever  having  had  any  issue  of  his  body.    The  'j^^l.y  '-ry'-y 
question  for  the  opinion  of  the  Court  is,  Whether  the  said  7V^'  ^  '^'    "     * 
TFt/AniMon  is  entitled  under  the  said  will,  to  any  and  what  inte-  "  ^^^"1  ' '  /j 
rest  in  the  said  leasehold  premises?  '  "  ^  \ 

JBayley 


I^OOTU* 
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17da        J!?tfyl»j^  fbr  the  j^fthitMr.    TlM  qM^m  in  this  rase  i^Wbe. 
■  tfa^  the  limitatiftti  to  the  j^atuiiff  b<$»  «ir  be  ftot  loo  mole? 

^'•oV'  which  depetide  on  this  ^tte^tioti*  Whether  that  limitatiMiwM 
agahui  enly  to  take  leSkct  after  a  g^der^l  failkire  of  issue  of  &  Pmter 
*^  and  the  heif^  of  his  hedy,  or  wm  to  take  effi^t  od  S.  Parfar't 

dying  wHhoUt  leavings  issoe  at  the  time  of  bis  death  f  If  the  hi- 
ter,  then  it  is  ttot  too  remote^  atid  die  t^lainiilTis  entMed  to  the 
judgment  of  the  Couii.  the  intent  of  the  testator  #as  tkat  5. 
Pkrher  shonld  take  a  life-estate,  with  a  coottngentliihiitatiwat 
Ae  absolute  interest  to  the  heh%  of  his  body  if  any,  hot  if  k 
die  Without  leaving  issue  at  thelhhie  of  his  death,  thentbst 
jl  should  go  orer  to  the  plaii&tlfr.  Ih  cas{?s  of  this  kmd  the  eonHs 
hate  alv^yft  been  anxious  to  restrain  the  operation  of  the  wmAi 
^  dyit^g  without  ^ue/'  to  dying  without  tearing  issue  at  tfce 
time  of  the  death  of  the  first  tdkef."  PhAtury  r.  fttts.  I  P. 
Wm.  566 ;  and  Lord  G.  Semmderk  V.  Dtrin^^  2  Ath  811.  h 
the  forraier  of  those  cases  Lord  C.  Parkefr  said  the  wotds  *'<lie 
#itheut  issue**  are  tehtire  to  the  death  of  the  party,that  being 
the  natural  meaning  of  those  words,  and  tliat  the  words  ^'theii 
after*'  meant  ^  immediately  after/'  In  the  latter  Lord  ffonf- 
wtc&esaid  the  words  *^  then  after  her  decease,"  were  equiralcot 
to  *^at  her  decease/'  What  was  done  in  Paine  ▼•  Siratitmi  3 
Bra.  P.  C  857,  dted  in  Remi  w.  SHeU^  2  iSik.  647%  is  also  a 
strong  confirmation  of  this  daotriue* 

^cfotMContriL  Itisagweralivietihatwfter^thereiBabeqttert 
ef  a  teim  of  yesrs,  which  if  it  were  a  A«ahoid  w«idd  gite  ta 
cMHte-tail^  it  giv>es  the  •hselttte  iiderest  iti  the  tern  to  the  M 
taker.  Now  Im  this  caae  liare  are  ^ords  M  Acieiit  t^  give  ai 
estate  tail  to  the  first  takef^i  and  this  by  eitfHhisS  wotdstiidaoi 
mereiy  by  {■()tieatfou,iMWbfehlaater<case  iiideed  tfceafooferiile 
does  not  apply*  Atkkmn  v,  SmchiAsm  9.  P.  itW*  9^  Is  Ae 
present  ease  there  is  uoibf  og  t«  shew  the  tenator's  iirtentioB  tt^ 
mlrani  tbebpetatiMi  of  the  words  to  a  <<  dying  wfthoWttcanB; 
issue  at  the  deaah  ef  &  Par^$"  aM  ito  S^emt.  Sabern  (a) 
txkd  tiuTiiwitkef  m  SiHiwerto  an  argument  that  adevise  to  a  m^ 
for  life  of  a  chattel  iBterest,  mid  if  iie  die  wilhMt  issuoi  or  if  k 
die  witboact  heiisof  his  body,  tematfider  eiyer^ehllt  be  coastne^ 
to  mean  a  dying  without  issue  at  tbe  time  of  his  deadi,  saM  *"  I 
know  of  no  such  rule;  fbr  va  Altee  ^^afses  where  the  Ooiirt  hs 
teMrained  It  to  a  dying  without  issue,  at  the  time  of  tk 

death 
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death  of  tbe  first  tak^r,  it  has  arisen  from  siottie  other  words,    1799. 
which  fiheir  the  intentioti  of  the  tegtator  to  confine  it  to  such  a  ■ 
dying  withont  issue/'    This  is  distinguishable  from  the  case  of  ^'i*"' 
Pinbury  ^MlAn^  where  the  h'mitation  was  « if  she  shall  die  with-    -j^^ 
out  issoe  by  ihe  said  testator,  then  aflef  her  decease^*  &C.: 
whereas  here  it  is  '<  to  SI  Parker  and  the  heirS  of  his  body  and 
to  their  heirs  andoMtgnsfar  ever,  but  in  default  ofmeh  xsiue  then 
after  his  decease  to  go  to  his  (the  testator's)  grandson  ;'*  add  the 
words  <*  after  his  decease''  do  not  mean  **  after  the  decease  of 
ihe  first  taker/"  But  after  the  subsequent  limitation  of  the  estate^ 
which  is  the  next  antecedent 

Lord  Kenton,  Ch.  J.    We  will  send  our  certificate  in  this 
case,  but  I  will  now  state  the  short  ground  on  which  my  opinion 
is  founded.    The  only  question  is,  Whether,  on  the  fair  con- 
struction of  the  words  of  this  will,  the  testator  meant  that  tbe 
limitation  over  to  T.  Wilkinstmt  the  plaintifTshould  only  take 
effect  after  an  indefinite  failure  of  issue  of  S.  Parker ^  or  on  a 
failure  of  issue  livii^  at  the  time  of  the  death  of  jSI  Parker^ 
for  as  soon  as  that  intention  is  discovered,  there  is  an  end  of  the 
case.    If  personal  property  be  so  limited  that,  if  it  were  an 
estate  of  inheritance,  it  would  give  an  estate  tail,  the  absolute 
interest  vests  in  the  first  taken    But  if  the  limitation  be  with  a 
double  aspeet  to  A.  and  to  the  issue  of  his  body,  if  there  be  any 
such  issue  living  at  his  death,  if  not,  then  over,  it  is  a  good  limi« 
tation.    It  was  so  settled  in  Sabbatton  r.  Sabbarton  (a)  and  a 
variety  «yf  other  cases,  some  of  which  are  not  in  print.    Here 
fte  wdtds  of  the  will  are  **to  S*  Parker  and  the  heirs  of  his 
body,  and  to  their  hein  and  assigns  for  ever.*"  if  those  words 
itood  oncdntfolled  by  any  thing  subsequent  in  the  will,  the  ah- 
iolttte  interest  would  have  vested  In  him:  but  other  words  are 
added^  ^  but  in  deftmltof  such  issue,  thenafierkie  decease,  to 
go  to  the  testator's  grandson.**  There  is  a  case  in  the  books  to  . 
shew  that  ^Aeii  and  ttheh  are  abverbs  of  time.    Then  at  what 
time  was  the  estate  to  go  over  to  the  testator's  grandson  f  At 
the  death  of  S.  Parker^  if  he  left  no  issue;  there  is  nothing  in 
the  will  to  shew  that  the  testator  intended  that  the  limitation 
over  should  not  take  efibct  until  fliture  generations,  but  on  the 
contrary,  there  is  sufficient  to  shew  that  he  intended  that  the 
estate  should  in  one  event  vest  in  the  grandson  at  the  time  of 
S*  Parker^s  death,  and  that  is  within  the  time  which  the  law 
(«}  t^  Tsmp.  2^».  55.  S45. 

allows 
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179&*    allows  in  the  case  of  executory  devises.    Hie  nde  respecCifli^ 
-  executory  devises  is  extremely  well  settled ;  aad  a  limitation  by 

B09  *  ^'^y  of  executory  devise  is  good  if  it  may  take  place  after  a  life 
«y«<«t  or  lives  in  being^and  within  twenty-one  years  and  the  fraction  of 
another  year  afterwards.  As  I  before  observed,  thisis  a  ques- 
tion of  intention ;  and  I  am  clearly  of  opinion  that  the  testator*& 
intention  was,  that  if  &  Parker  did  not  leave  any  issue  i^  bis 
death,  the  subsequent  limitation  should  take  effect  (a). 

The  following  certificate  was  afterwards  sent  in  this  esse: 
^  We  have  heard  this  case  argued  by  counsel,  and  are  of  opi- 
nion that  T.  Wilkinson  is  entitled,  under  the  will  off.  Porier, 
to  the  absolute  and  entire  interest  in  the  leasehold  premises 
above  mentioned. 

Kenton, 
w.  h»  ashhvbst. 
"  May  9th,  1798.  N.  Grose. 

S.  Lawrence." 

(a)  toe  d.  Sheen  v.  Jeffertft  poit. 


f<iiird!iy^  The  King  against  The  Inhab  itanis  of  Ledbury. 

An  order  I  T^^  •  certiorari  removing  certain  proceedings  after 

for  reim-  ^^  mentioned  into  this  Court,  a  rule  was  granted  to  shew 

^'^r'tbe^  cause  why  an  order  of  Sessions,  quashing  an  originy  order  oiade 


^J^e©.  3.   by  Michael  Bowles^  clerk,  a  justice  of  the  peace  for  the  oooo^ 
i  opoo  of  Hereford,  directing  the  oveneers  of  the  poor  of  the  parish  of 


fwihteh  a  5!<o*e  Prxor^  in  the  said  county,  to  reimburse  the  sum  of  a6/&i 
wbstitBte  to  the  overseers  of  the  poor  of  the  parish  of  Xerf&tfry,  in  thesaid 
Ktia  le^  ^ouuty,  and  also  quashing  a  record  of  conviction  grounded  oo 
to  iodemoi.  the  said  original  order,  should  not  be  quashed,  and  the  ongioal 
visfa  io  order  and  record  of  conviction  affirmed. 
Mbltltutc^i''  The  following  orders  and  documents  referred  to  in  the  case 
family  Bhaii  hereafter  Stated,  were  removed  here  by. the  certiorari, 
come  (MarkedA.)Countyofffer^ard — ^To  the  overseers  of  thepoor 

aod'S****  of  the  parish  of  Ledbury  in  the  said  county.— -Whereas  complaint 

relieved  ander  ao  order  of  niaioteoaiice»  piust  he  made  by  the  same  magiitrate  aad  at  thenae 
time  as  the  fir^t  order  of  maintenance ;  and  notice  of  aarh  order  of  reimburKmeot  oogiit  to  be 
ierred  apua  the  parish  to  be  affected  by  it^  before  they  cao  be  proceeded  a^iost  crimiiBUy  f«r 
disobedience  to  it. 

SembU^  that  if  the  snhftilute  be  sworn  and  actually  serve,  his  family  are  entitled  to  be  re* 
lieved  within  the  meaning  of  the  96  Qeo.  3.  c.  107 .  t.  24.  and  33  Geo.  3.  c.  3.  *.  3.  thoBfii  tte 
substUttte  were  not  previously  approved  by  two  deputy  lieatefltntSi  or  iaroUed* 

noon 
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apoD  oatb  hath  been  made  niito  me,  Richard  CockSf  esq.  one  of    1798. 
his  Majesty's  josticesof  the  peace  in  and  for  the  said  county,  by 


Mary  Braumf  now  dwelling  in  your  said  parish^  wife  of  JRtcA-  ^^^^^ 
ard  Brown^  a  private  militiaman,  serving  in  the  Herefordshire  ^^  loi^a- 
regiment  of  militia  as  a  substitute  for  ThamoM  Eckley  of  the  par  titmsr* 
rish  of  Stoke  Prior^  in  the  said  county,  which  militia  are  now 
embodied  and  in  actual  service,  and  have  been  ordered  to  march, 
and  that  she,the  said  Jlfary^rotffii,  is  notable  to  support  herself 
and  child,  namely,  Edward  Brown^  aged  about  one  month ;  I 
do  therefore  hereby  require  you,  the  said  overseers,  (&c)  to  pay 
unto  the  said  .Vary  JBrotrn,  tbe  sum  of  four  shillings  weekly,  for 
the  support  of  her  and  her  said  child  until  you  shal  1  be  otherwise 
ordered  to  forbear  the  said  allowance ;  which  said  weekly  sum 
is  to  be  reimbursed  to  you  by  the  said  overseers  of  the  poor  of 
the  parish  of  Stoke  Prior  aforesaid,  who  are  hereby  required 
to  reimburBe  the  same  accordingly;  dated  10th  Feb.  1793: 
signed  and  sealed  by  Richard  Cockt. 

(Another  marked  C)  containing  an  account  wherein  the 
overseers  of  the  parish  of  Stoke  Prior  are  made  debtors  to  tbe 
overseen  of  Ledbury  in  the  sum  of  26/.  6t.  for  various  sums 
paid  by  the  latter  to  the  said  Mary  Brown  for  herself  and  child, 
from  the  year  17S3  to  1797 ;  to  which  account,  verified  on 
oath  before  JU*  Bowles,  a  magistrate,  is  subjoined  the  follow* 
ing  order  of  reimbursement : 

^  I  allow  and  order  the  overseers  of  the  poor  of  the  parish  of 
Stoke  Prior f  to  reimburse  the  said  sum  of  26/.  6f .  to  the  over- 
seers of  the  poor  of  the  parish  of  Ledbury  aforesaid:"  dated 
29th  November f  1797,  and  signed  M.  Bowles. 

(Another  marked  D.)  This  was  a  conviction  before  the 
same  M.  Bowles,  of  one  of  the  overseen  of  Stoke  Prior^  in  the 
sum  of  5/.  for  refusing  to  pay  26/.  6s.  to  the  overseen  of  Led* 
bury,  which  they  had  advanced  to  Mary  Brown,  &c« 

The  case,  which  accompanied  these  documents  and  was  also 
retamed  to  the  certiorari,then  stated  that  r.i?eiE:/ey,a  parishioner 
of  ff tcXr/oii,  in  the  parish  of iSlotePrtor,in  the  county  of  Hereford; 
on  the  24th  <A  August,  1792,  was  drawn  by  ballot  to  serve  in  the 
militia  of  the  said  county,  and  served  in  the  same  as  a  balloted 
man  till  the  7th  of  February,  1793,  when  the  regime^it  being 
then  and  still  continuing  embodied  and  called  out  into  actual 
service,  Eckley  engaged  oneE.Brown,  otLedbury^oaerve  in  the 
militia  as  a  substitute  for  him,  who  was  sworn  in  on  the  same 

day 
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1798.    day  to  terre  asguck  svlMtkuCe  at  H^reftrd,  before  one  itfi^^ 
lieutenant,  who  waa  ahoceannandiog  ofleer  oTtberegiiaeiiiaa 

^^^  the  time ;  bat  Brmmn  was  aeTer  apfprored  by  two  depaty-ben- 
Ht^^  tanaats,  nor  hifolled  by  tbe  Mbdivfeioa  clerk  or  tha  dark  of  tke 
lisosasv.  general  Meetings;;  norwaaaaycertHicateoraoticeofbiBkaTitg' 
taken  iucb  oath  trantiaitted  to  either  of  tbe  said  derka.  Inniie- 
dtotely  after  BramnmB^  aoswora  iti,he  joined  tbe  regimeirt,  was 
cocered  upon  the  muster  roll,  and  waa  r^^lariy  roualered  and 
exerciaed,  and  conti noed  senring  in  tbe  said  regiBBeBt  dwing  die 
wbole  of£oAfey«time,wbi€beiipired  in  iltij^K«tlaat,andiiBo« 
aerring  in  tbt^  said  regiment  tillthe  end  of  tbe  war.  Bckkg^u 
soon  as  Br&wn  bad  taken  tbe  said  oath  before  the  said  deputy- 
lientenant, received  bis  diaebarge,and  baa  firomtbat tiss^  naiM 
in  StekePrior.  Outbe8tbof/efrnc«ry,1793,tbe wifaof  ^rari 
applied  to  the  overseers  of  Ledburff  fmrrelief ofhersetfaadcbiM 
about  three  yearsold,  and  produced  thecertificateoftheaei}eaat 
of  the  Hereford  regimeati  that  ber  husband  was  then  servingai 
tbe  Sttbstitntefor  feifci^;  upon  wbididie  ovciaaers  took  her  be- 
fore  Mr.  CoeJb^  a  magistrate  for  the  county  of  ilere/br^  who  or- 
dered tbe  overseen  of XecAary,  to  pay  to  Brmtm^t  wife,  four  shil- 
lings weekly,  for  the  maintenance  of  herself  and  ber  cbiU,(vide 
letter  A,)  but  no  somnkms  waa  issued  by  tbe  mi^pstrats  totke 
officers  ^ Stoke  Prior ^  tosbew  cause  why  the  order  on  Ledhry 
should  not  be  made,  nor  did  the  parish  of  StoiePrtor  receive  any 
notice  of  the  original  orderof  relief  till  the  IstJaoia,  1797,  whea 
they  were  informed  that  if  they  did  not  pay  the  said  money,  as 
order  of  reimbnraement  would  be  nsade.  The  paitiea  met  in 
consequence  of  that  information,  but  nothing  beiagaetded  dm, 
the  pariah  officera  of  Ledbury,  on  the  27th  of  Ocloier,1797,it- 
ceived  a  letter  from  the  officers  of  AoAe  Prior^  dadininglopay 
the  money,  and  giving  notioeof  their  intention  to  appeal  agaisit 
any  order  that  might  be  made  to  enforce  payment.  In  coue- 
qnence  of  the  order  marked  A.,  the  overweia  of  Ledbmy  regu- 
larly paid  to  Brown^swiSe  the  weekly  aums  ordered  to  be  paid 
from  theStb  ofFebruary,  1793^  to  the27th  of  November,  1797, 
amounting  to26L6s.  On  the  29th  of  ^ot^eai&er,  1797,diearer- 
seers  of  Ledbury  applied  to  the  Rev.  M.  Bowleg^  a  magiatnte, 
for  an  otrder  on  Stoke  Prior,  to  reimburae  the  officers  ot  Ledbury 
the  said  sum  of  26/.  &•  (but  no  previous  summons  appeared  to 
have  been  issuedto  the  officers oiStoke  Priorto  she  wcause  againit 
the  said  order),  which  said  magiatrate,after  taking  the  afidarits 

of 
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>rtfae  offieei^  asto  tlMexpeiidifeiipe<yrthe«aid  sHmofae^fic.    1798. 
na^  an  order,  on  the  29th  of  N&oember,  1797,  (aiMrlwd  €.)  te 


he  oFerseen  aH  Stoke  PriQr$  to  Tcimbttrse  the  same  to  Am     ^uinu 
overseers  of  £0dhiry,acepyofwhich  Older  vaa  served  oofTe^^  SlanuST 
:;y  CtuweU,  one  of  Ae  oFerseers  of  iSiei^AePrJer,  on  the  JMMi  of  taniuv* 
Vov«i»&er,  1797f  which  he  then  reftwedtopay.  Inconeeqveoea 
^tbis  refWsal  lie  was  aammoiied  toappear  before  4f*jBotofatoB 
he  5th  December  last  to  shew  cause  why  he  shonM  not  pay  the 
jenalty  of  5^  mder  the  statute  84  Geo.  8.  e.  47. 9.8.    On  the 
ame  daylie  personally  oppeared  ia  pnrsuanoe  of  aoch  i 
^are  M.  Bowles^  bnt  Aewiug  no  sufficient  ca«se,  he  was  i 
iricted  in  the  sum  of  fiiL,  which  said  sum  CoMcetf  paid  to  the  over* 
Beers  of  Ledbury,  on  the  8th  of  December  foUewing,  but  ondM 
day  after  the  conTiotien,  being  the  6th  of  DccMiieryhegaTe  a 
vrritten  notice  of  appeal  to  the  next  sesnonsagainst  the  ovderso 
made  by  M.  Bawkg^^in  29th  MiKember,  1797,  and  also  ansther 
notice  of  appeid  against  the  oowriotien  on  20th  Decettiber^  1797* 
This  appeal  was  tried  at  the  JS^/Aosiy  ijuarter  Sessions  at  Here^ 
f(yrdy  in  Jtamaryf  1798,  when  the  Coart  quashed  the  order  ef 
29th  iVbvem&er,  1797,  and  the  conviction  grounded  thereon,but 
reserred  this  case  for  the  opinion  of  the  Court.   1st,  Whether 
the  appeal  could  be  maintained  at  all  by  the  appefiants  against 
the  order  of  29th  JVovemW,  1797,  being  subseipient  to  Ae 
conviction  of  the  6th  December?  and2diy,  If  the  appeal  oeuld 
be  maintained,  Whether  the  Court  of  Quarter  Sessions  ought 
not  to  have  affirmed  the  order  eS  29th  Nctemberf  1797,  and 
the  conviction,  and  not  have  quashed  the  same? 

MiileigtindBayleyfin  support  of  the  orderof se8sions,contended 
l»t,  That  Mr.  Bowles,  the  magistrate,  bad  no  authority  under  the 
militia  laws,  tojnake  the  order  of  the  29tb  of^oremAer,  1797,  on 
the  parish  of  Stoke  Prior.  2dly,  That  Brown's  wife  was  not  such 
9  person  for  whose  maintenance  any  order  could  bemade  by  the 
inagistrate.  3dly,  That  the  order  was  defective  in  the  frame  of 
'^  being  for  reimbursement  instead  offer  maintenance.  Itdoes 
iiotstate  that  the  family  relieved  were  resident  in  the  parish  of 
ledbury^  or  that  they  were  chai^eable.  4thly,  That  the  con< 
miction  itself  is  informal  and  must  be  quashed ;  as  it  recites  only 
^n  order  of  reimbursement,  without  either  statingor  referring  to 
^y  order  of  maintenance,  upon  which  such  order  of  reimburse* 
vient  can  alone  be  supported.  As.  to  the  first,  the  statute  33 
^^t^  3.  c.  8.  f,  3.  enacts  that  <<  if  the  family  of  any  substitute 

serving 
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1798.   Mrving  in  tbe  militiai  when  embodied  and  called  out  intoachnl 
service,  shall  become  chargeable  to  the  parish  wherein  sad  ia- 


^^1^^^  mily  shall  dwell,  and  such  substitute  shall  not  serve  for  tbe 
IJjB  loha-  parish,  ii  shall  be  lawfidfar  iheju$Hce  ofthepeaee,  wkodaU 
LmntLY.  ^^^  ony  atderfw  the  relief  of wchfamify  at  the  sameime^to 
direct  the  OFereeers  of  the  parish,  for  which  such  sabstitutesbill 
serve,  to  retM6«r«e  the  money  so  paid  to  the  overseers  who  shall 
have  advanced  the  same  in  pursuance  of  the  order  before  ineB- 
iioned,"  &c.  It  appears  therefore  that  the  order  (^  reimboitt- 
-  ment,  must  be  made  by  the  same  justices  and  at  the  same  time 
as  the  order  for  maintenance ;  whereas  the  order  far  mainte- 
nance here  was  made  by  Mr.  Cocks,  in  Fefrniiiry,1793,  aod  the 
order  for  reimbursement,  by  Mr.  Bowles^  about  four  years  afb^ 
wards,  viz.  not  till  November,  1797.  In  the  IRng  v.  WkiU  wd 
another  (a)  the  Court  put  the  same  construction  now  contesded 
for  on  the  19  Geo.  3.  c.  72.  s.  2.  which  contains  a  provisioD  si- 
milar to  that  contained  in  the  statute  In  question.    Besides,  it 
18  also  an  objection  to  the  order  that  it  was  made  wilhoat  asv 
previous  notice  to  the  parish  o(  Stoke  Prior,  which  therefore 
had  no  opportunity  of  shewing  cause  against  it.    As  to  tbe  se- 
cond point;  the  34  Geo.  3.  c.  47.  s.  2.  enacts  that  **  if  the  cois- 
manding  officer  of  any  regiment  of  militia  shall  dischai^  any 
militia-man,  whether  principal  or  substitute,  at  his  own  request, 
on  his  producing  another  man  to  serve  in  his  stead  (which  is 
the  case  in  question),  and  such  inilitia*man  shall  prodacesach 
person,  who  shall  be  sworn  andinrolled  accordinglj/,  the  wife 
and  family  of  such  person  so  produced,  inrolled,  and  swonn 
shall  be  entitled  to  the  same  relief  as  the  wives  aod  families 
of  every  other  substitute  are  by  the  said  act,  (viz.  the33Ge«» 
8.  c.  8.),  and  this  act  entitled  to."'    Now  Brown  was  never  in- 
rolled,  nor  approved  by  two  deputy  lieutenants,  which  isabo 
required  by  26  Geo.  3.  c.  107.  s.  24.,  and   consequently  his 
wife  and  children  were  not  entitled  to  the  relief  granted,  b 
is  true  that  this  Court  in  R.  v.  Willis  (b)  held  that  an  order  for 
reimbursement,  was  binding  on  the  parish  of  a  substitute,  al- 
though such  substitute  ought  not  to  have  been  accepted,  bar- 
ing more  tban>one  child :  but  the  ground  of  decision  there,  was 
that  having  been  in  fact  approved  by  twodeputy-lieuteoautsof 
the  county,  and  inrolled,  the  previous  want  of  qudificatioa  couU 
not  be  ^one  info.  In  suppoit  of  the  third  and  fourth  objections, 
ihey  referred  generally  to  the  order  and  conviction  returned  with 

(a)  Cald,  183. 1  Contt.  Bott.  379.  S.  C.  (*;  AMe,  6  fd.  H». 
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lie  case.    It  was  afterwards  observed  tbat  the  statute  of  34     1798. 
reo.  3.  c.  47.was  not  passed  till  the  4th  May^  1 794,  and  the  order  ■ 
^as  made  mJFebrnary^  1793|  without  any  statute  to  warrant  it.  ''^J^Sj^* 
The  Court  desired  the  counsel  on  the  other  side,  to  apply  The  laiui- 
iemselves  to  the  first  objection,  which,  as  then  advised,  ap«  lbobvet. 
eared  to  them  to  be  fatal. 

Leyce9ier  and  P.  Stanhope,  contrft,  referred  to  the7tb  sect  of 
3  Geo*  3.  c.  8.  which  directs  that  where  aUowances  shall  hone 
een  made  between  the  1st  DecembeVf  1792,  and  the  4th  JlfarcA, 
793,  to  the  wives  and  families  of  such  substitutes,  &c.  by  any 
rder,  recommendation,  or  other  act  of  any  justice  of  the  peace, 
>r  by  the  pajrment  of  any  parish  officer,  &C.,  they  shall  be  reim- 
>ur8cfd  to  such  persons  in  1  ike  manner  as  is  hereinbefore  directed 
0  be  done  with  respect  to  the  like  payments  authorised  and  re- 
(aired  to  be  made  by  virtue  of  this  act ;  and  observed  that  here 
be  allowance  was  paid  within  the  period  provided  for,  viz.  in 
February f  1793.  And  as  to  the  construction  of  theact  contend- 
ed for,  that  the  order  for  reimbursement  should  have  been  made 
in  tbe  first  instance,  that,  they  contended,  could  not  have  been 
the  meaning  of  the  Legislature ;  for,  till  the  money  was  expend- 
^y  the  magistrate  could  not  tell  what  sum  he  should  order  to 
be  reimbursed.  Though  even  if  it  were  necessary  that  an  order 
For  reimbursement  should  be  made  at  the  same  time  with  the 
order  for  maintenance,  the  first  order  made  in  February,  1793, 
may  be  considered  as  an  order  of  reimbursement;  for  at  the 
codclusion,  the  parish  of  Stoke  Prior  ^  are  thereby  required  to 
reimburse  the  same,"  &c. 

Lord  Kenton,  Ch.J.  The  act  of  parliament  directs  iu  po- 
sitive terms  that  the  order  for  reimbursement  shall  be  made  by 
^he  same  justice,  and  at  the  same  time,  as  the  order  for  mainte- 
i^ance ;  and  such  has  been  the  construction  before  put  on  these 
vords  in  the  case  referred  to.    There  seems  also  good  reason 
for  requiring  that  to  be  done ;  as  tbe  inhabitants  of  a  parish  are  * 
^  fluctuating  body,  and  it  would  be  unjust  that  one  set  of  per- 
•ohs  at  a  great  distance  of  time  should  be  called  on  to  discharge 
burthens  which  were  incurred  before  they  became  inhabitants. 
Neither  is  there  any  difficulty  in  the  order  of  reimbursement 
^«ing  made  prospectively.     The  7th  sect,  of  the  33  Oeo.  3.  c. 
^•)  Mrhich  has  been  relied  on,  as  specially  authorising  the  order 
Of  reimbursement  in  its  present  form,  has  reference  to  its 
being  made  in  like  manner  as  is  therein  before  directed, 
^Wttely  in  the  3d  sect.»  upon  which   I  have  already  given 

my 


1796.   my  OpuwoB;  diat  it  must  be  nMNie  by  tbe  same  ptagistnOettidit 
tbe  mmf  tiiiae  m  tbe  order  of  ni«iiiteiiaiifie ;  vbei^^ef  (bpff^er 


^'l^.^y  w  net  nude  upon  the  parisb  of  St^ke  Pricr$  uplil  ebe? e  fov 


Tlicinhftki-  jreeie  after  tbe  first  order  upon  l^idimfy^  whicb  ttwotdiere- 
-^^^  r^  foreboMidtobeiocow|4iai»eoinfiioriiipd^ 

the  act.  And  the  concluding  part  pf  the  fimt  order  caaiMt  he 
takaotobew  order  <m  tbs  parish  etSioke  Prior, h(mgimci' 
«4  not  to  tbMtt  bnlto  the  oreasem  (^Uibm^.  If  tbeiibjec- 
jtion  bad  only  been  tbat  tboiMibstitule  i9m  aot  apftored  or  ei« 
rolled,  pnobobly  1 9lmddlwLrelboiigb«<th0i«bit«iioet  ii^cd* 
Miy  to  decide  that  point)  that  upon  the  principle  of  oordrler* 
aaination  io  A  f«  WUUft  Ihat  proriston  in  the  atatale  was  osh 
dtteetory;  and  tha^  if  (the  aabali^«le  were  ovora  aad  actasligr 
'Mnredhe  vaaentiidod  toid)  die  beoefitaof  the  act  %  iathesise 
laaiiiier  aa  iHiere  ihe  17  G^e«  &  e.  JL  r»  1.  diiiefcta  t^ 
iKite  ahall  be  pdbKshod  m  the  eburch  the  neal  Smd^  aftardie 
aUowanc^  of  jt»  and  dHiliio  TCle  ahaH  be  deenied  v^aM  «^^ 
aadi  ttaiace,.a  peraen  paying  under  each  a  rate  wiU  aeieitiii- 
Jeas  gain  a  aettlemeat  <a)  thereby. 

AsHWimaT^  J,  The  order  dmiM  hwe  been  aonred  oo  tbe 
|»aridi  of  Sieke  Ptior^  before  any  crime  eouid  attach  on  then 
£jr  disobeyii^it* 

Per  Cmiamj  Bole  for  iyiiahing  tfaeerdar 

of  aesaiens  djurhargeiL 


M^Uki  ^^^  King  against  the  Inhabitasits  of  Ulvbrstoke. 
Coder  a  f  ■  IWO  j  ustices  by  an  order, remavedl?,J?roci/c5aaA-,apaop€r, 
^vnuJiZ""  ■*-  from  Hawkeshead  to  V.lverstone,  both  in  the  county  rf 
tUetojvhU',  Lancatter.  The  sessions  on  appeal  confirmed  the  order,  sub- 
icrviceof  jecl  to  .the  opinion  of  this  Court  on  the  followmg  case. 
?K'u'»  The  pauper  being  legally  settled  in  C'7i?er«tone,  and  being  « 
than  the  unmarried  woman^was  b  ired  to  one  M.  Hodgson  of  JETatcXwfl^ 
the'c^n-^  .toservehimfromfF/it/«un/icfeJ796,toTfAi7«im/ide,1797.Sbeac- 
pTrticuUr''  cordingly entered intohisserFiceon  theSoliirdai^afterlfAi/m- 
year.issaf-  ^fa^^,  being  Uie  2l8t  May  J 1796,  and  continued  to  serve  him  ia 
copfel  IT  HaviMead,  till  the  2%ursday  before  the  following  WAi^^awfay, 
'ijKtieiiieiit.  jj^j      jjjg  1st /aiie,  17»7,  whea  her  master  dischaij^ed  her,  she 
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being-  pregnant  of  a  bastard  child,  of  which  she  was  delivered     179S. 
>Q  the  1st  ./ic/tifollowinsf*  — — . 

JBanaw^  in  support  of  tlie  order  of  sessions,  contended  that  as     a^aintt 
n  IfetcHady.  Holy  htand  (a)  a  hiring^  from  Whitsuntide  tb  2iJ^oJ"J|?" 
^Vhiisuntide,  though  less  in  the  particular  year  than  966  days,   Ultbr. 
vas  holden  to  be  a  safBcieiit  hiring  for  a  year  to  enable  the  paU-     "•"*• 
>er  to  gain  a  settlement,  so  where  it  appears  to  have  been  the 
Dten  t  of  the  parties  that  the  hiring  should  be  according  to  such 
cclesiastical  division  of  the  year,  the  parties  ought,  to  be 
lolden  to  the  same  term  of  service  in  order  to  acquire  a'settle** 
nent,  though  it  happened,  as  in  thistrase,  to  be  more  than  the 
(65  days.    But  as  the  pauper  was  discharged  for  a  legal  cause 
before  Whitsuntide  happened  again,  she  could  not  gain  a  set« 
lement  in  Ulverstone. 

Best  and  Raincock^  contrft,  were  stopped  by  the  Court. 

Lord  Kenton,  Ch.  J.  The  case  is  too  plain  for  argument, 
rbe  only  question  is  whether  a  service  for  more  than  366  days 
s  not  a  service  for  a  year.  The  tenii  ecclesiastical  year  is  alto* 
^etber  new  and  was  never  before  applied  to  this  subject. 

Per  Curiam  f  Order  of  sessions  quashed; 

It  was  afterwards  observed  by  one  of  the  counsel  for  the  ap^ 
>ellants,  that  the  order  of  removal  was  directed  in  this  case  to 
he  **  churchwardens  and  overseers  of  the  poorof  thepart^A, 
^  township^  or  division  of  Uherstone^*  &c.  and  that  as  such  A 
lescri  ption  was  frequently  adopted  in  orders  of  removal,  and  was 
the  subject  of  dispute,  it  was  wished  to  have  the  opinion  of  the  ' 
Court  whether  such  a  description  wns  piroper;  to  which 

Lord  Kenyon,  Ch.  J.  answered  that,  as  at  present  advised^ 
be  saw  no  objection  to  it. 

(a)  Bwrr.$.0^Wl9^ 

m 

J.  Cowley^  surviving  Assignee  of  J.  and  A.  Petehs  jr«^  ism. 
against  James  Dunlop  and  R.  Dunlop. 

HIS  was  an  action  of  assumpsit  brought  by  the  plaintiffas  \  xanot. 

survi  vingassigcee  of  the  estate  and  effects  oiJohnPetetsim^  ®^'l  . 

^fearanrferPe/er*,banknipts,formoneypaid,laidout&exp€ndcd  (i^uif  '^^ 
b>'theplaintiffandoneJoAii^<?a&(hisco-as8ignee,deceased)iii    yc    //ir    • 
the  lifetime  of  tbe  said  John  Neak  to  and  for  the  use  of  the  de- 
VouVIL  O  o  fendants* 
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1798.    fendants.    There Vere  also  connts  in  the  declamtioii  for  monej 

,  bad  and  receivedy  and  upon  an  account  stated. 

*  ^JhS       The  defendants  pleaded  the  general  issue;  they  also  pleaded 

Ddxlof.  geverally  that  they  had  become  bankrupts,  to  wit,  Jame$  Dm- 

lop,  on  the  7th  of  J^avember,  178&,  and  Robert  Dm/op,  on  the 

14th  of  December,  1786,  and  that  the  several  causes  of  actkn 

accrued   before    tbeir  respective  bankruptcies.    They  ako 

pleaded  the  statute  of  limitations. 

On  the  trial  at  the  siuingsin  London^zAer Hilary  U!m^V!S6i 
before  Lord  Kenyan,  the  jury  found  a  verdict  for  the  plaiDtifi; 
damages  528/.,  subject  to  the  opinion  of  this  Court  on  the  fol- 
lowing case* 

In  1785,  an  exchange  of  bills  to  a  very  large  amonnt  took 
place  between  J.  and  A.  Peters,  linen  drapers,  and  the  defend- 
ants^merchants ;  and  the  several  bills  hereinafter  mentioned  to 
have  been  drawn  by  the  defendants  on  Messrs.  Peters,  asdbj 
Messrs.  Peters  on  the  defendants,  passed  between  the  parties 
without  any  other  consideration  being  given  for  them  by  either 
of  the  parties  than  their  mutual  counter-acceptances.  It  vas 
agreed  that  each  party  were  to  pay  their  own  acceptences, 
which  they  respectively  did  as  long  as  they  respectively  conti- 
nued  solvent  In  Nwember,  1785,  J.  and  A*  Peters  became 
bankrupts*  Jn  the  same  month  the  defendant,  J.  DwlopM- 
came  a  bankrupt;  and  in  tbemonth  of  JDeceiii&er,1786,  JR.1>»- 
lop  also  became  a  bankrupt,  but  they  had  been  unable  topaj 
their  several  acceptances  for  some  time  before  the  bankruptcf 
of  Messrs.  Peters.  The  bills  drawn  by  the  defendants  on  Messrs. 
J.  and  A.  Peters  and  accepted  by  them,  amounted  to  tbe  sob 
of  3000/.  and  upwards ;  part  of  those  acceptances  was  paid  by 
Messrs.  Peters,  before  their  bankruptcy,  and  the  suns  of  1792/. 
10«.  8cf.  on  their  outstanding  acceptances  was  proved  nnderdieir 
commission,  and  dividends  paid  thereon  to  the  amooot  w 
1224/.  \%s.  The  bills  drawn  by  Messrs.  Peters  on  the  defend* 
ants  and  accepted  by  them,  amounted  also  to  the  sum  of  9O00'> 
and  upwards,  and  which  remained  unpaid  at  the  time  of  tbe 
*vhankmptcy  both  of  the  defendants  and  of  Messrs.  Pefers,  aad 
upon  which  the  estate  of  Messrs.  Peters  has  paid  dividends  to  tbe 
amount  of  2211/.  lbs.  IQd.  which  payments  of  1224L  18f.  ^ 
S211/.  \bs.  \0d.  by  Messrs.  Peters,  exceed  the  full  amosntof 
the  acceptances  they  were  to  provide  for  by  the  sum  of  IW^ 
3f.  2cf.  Most  of  the  above  mentioned  bills  were  proved  onder 
the  respectiTii  commissions  against  J.JhmlopsaA  A^^ 
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lopf  and  all  of  theirs  are  still  proveable  aader  the  said  conimis*     179&, 

sjons.     A  dividend  of  sixpence  in  the  pound  has  been  made  of 

the  estate  and  effects  of  J.  Dunlop  under  the  commission  issued  ^^;^^ 
against  him.    The  amount  of  the  several  dividends  paid  from  ^vmlo^. 
the  estate  of  Messrs.  Pe/er«  subsequent  to  the  bankruptcy  of  the 
defendants^exceeds  theamount  of  their  outstandingacceptances 
by  the  sum  of  1644/.  3«.  2d.:  but  the  amount  of  such  excess  of 
dividends  paid  within  the  time  of  the  statute  of  limitations,  giv- 
ing credit  for  the  dividend  paid  under  the  commission  against 
/.  Duniap,  is  the  sum  of  628/.  only,  for  which  the  verdict  is 
taken.    No  final  dividend  has  been  declared  under  either  of 
the  three  commissions  of  bankrupt,  tod  all  the  banlcrupts  had 
leverally  obtained  their  certificates  before  the  commencement 
>r  this  action.    This  sum  of  1644/.  3^.  2d.  has  been  attempted 
0  be  proved  under  the  comnussion  against  the  defendants, 
i)ttt  the  commissioners  rejected  the  proof. 

This  case  was  argued  on  the  3d  of  February ^  17979  by  Wood 
Tor  the  plaintiff,  and  Cook  (or  the  defendants,  and  again  on  the 
%th  o(  January  last  by  Er shine  for  the  former,  and  Gibbs  for 
iie  latter:  but  there  being  a  difference  of  opinion  upon  the 
Bench,  the  case  stood  over  until  this  day  when  the  Judges  de« 
ivered  their  opinions  seriatim. 

Lawrence,  J.  Upon  this  case  the  transaction  between  the 
wrties  is  shortlythis : 

The  Peieri  accepted  bills  to  a  large  amount  for  the  Dunlopg^ 
n  exchange  for  other  bills  accepted  by  the  Dunlops  to  as  lai^e 
ui amount  for  the  Peters%  which  bills  were  negotiated  by  both 
be  parties.  The  houses  of  Peters*  and  of  Dunlops  afterwards 
tiecanoie  bankrupt,  in  consequence  of  which  the  assignees  of  the 
Ptteriwere  obi  iged  to  pay  a  dividend,  as  drawer8,on  the  bil  Is  aci^  * 

^pted  by  Dunlops,  as  well  as  to  pay  the  bills  accepted  by  the 
Peters';  all  which  was  done  subsequent  to  the  bankruptcy  of 
be  Dunlops:  and  the  question  is,  if  the  certificate  of  the  Dun- 
^ops  be  a  bar  to  the  plaintiff's  claim ;  and  I  think  that  it  is.  In 
toting  the  reasons  that  occur  to  me  in  support  of  this  opinion, 
'  shall  pursue  the  division  which  Mr.  Oibbs  made  in  his  argn* 
i^ent,  as  1  think  the  only  means  by  which  the  rights  of  the 
?^es  can  be  clearly  seen  is  by  considering  distinctly  the  dif- 
ferent sums  paid  by  the  Peters*;  and  by  this,  some  of  the  diffi-. 
'Ulty,  which  arises  from  ccmipounding  payments  depending  obr 
■^tinct  contracts,  will  be  done,  away,    . 

Od2  ^f 
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1798.        If  Che  plaintifis  recorer,  it  must  be  either  the  moDfj  paid  in 

■  discharge  uf  the  acceptances  of  the  Peten\  or  ofthcUls 

^i^a<«7  drawn  by  them ;  and  Mr.  Wood  in  the  course  of  the  fiwt  aigu- 

DuHLOF.  ment,  contended  that  the  Reiers^  having  lent  the  defendaats 

their  acceptances,  no  debt  accrued  tilt  they  paid  them,  and  ob 

that  account  the  certificate  was  no  bar,  conceiving  the  pluB« 

tiff's  claim  to  be  founded  on  paying  the  acceptances  they  bad 

made,  to  accommodate  the  defendants. 

But  they  are  not,  in  my  opinion,  entitled  to  recover  the  money 
paid  in  dischai^e  of  the  acceptances  of  the  Peter$\  inasnmcli 
as  in  doing  that,  that  was  only  paid  which  the  Petertt'  engaged 
to  do  in  consideration  of  the  Dumlops*  having  given  them  tbeir 
acceptances.  The  contract  between  the  parties  was,  not  that 
the  Jhmlopt  should  repay  the  money  which  might  be  paid  io 
discharge  of  the  Peiertf  acceptances,  but  that  they  would  make 
themselves  liable  by  a  similar  instrument  to  discharge  the  mo- 
ney secured  by  such  instrument;  and  a  security  for  money, 
giving  a  remedy  in  case  of  non-payment,  may  well  be  a  consi- 
deration of  a  similar  engagement.  Had  there  been  no  consider- 
ation, the  law  would  have  implied  a  promise  to  repay:  but  no 
implied  promise  to  repay  can  be  raised  where  there  is  an  ei- 
press  contract,  to  which  the  party  may  resort,  the  consideradoD 
of  which  does  not  wholly  fail*  In  Tinuscdnt  v.  Jlfor/tMoa/, 
Butler^  J.  said  (a),  ^  In  ancient  times  no  action  could  be  main- 
tained at  law,  where  a  surety  paid  the  debt  of  his  priodpal: 
and  the  first  ease  of  the  kind  in  which  the  plaintiff  sncceded 
was  before  Gouldf  Justice,  at  Dorchester  j  which  was  decided  on 
equitable  grounds ;  now  why  does  the  law  raise  such  a  promisef 
because  there  is.  no  security  given  by  the  party :  but  if  the 
party  choose  to  take  a  security,  there  is  no  occasion  for  tbe  lav 
to  raise  a  promise ;  promises  in  law  only  exist  where  there  is  no 
express  stipulation  between  the  parties."  And  though  an  its' 
plied  assumpsit  may  be  raised  in  cases  of  express  contracts, 
where  the  original  contract  is  rescinded  either  by  someeventpro- 
videdfor  by  the  original  terms  of  the  contract,  by  the  subseqaent 
agreement  of  the  parties,  or  by  the  consideration  wholly  failing, 
(in  which  last  case  where  a  sum  of  money  has  been  paid  it  may  be 
recovered  back  in  an  action  for  money  had  and  received),  yet  if 
the  contract  be  open,  and  tbe  consideration  does  not  wboliy  fail 
theexpresscontract  of  the  parties  must  b^  reported  to;  andhee 

(a)  Jnt$y  9  ▼ol.  105. 

die 
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tlie  consideration  does  not  wholly  fail^for  recoarse  has  been  had     1798. 

to  the  acceptances  of  the  defendants,  upon  which  the  holders  of 

tbe  bills  have  received  a  dividend  from  their  estate.  IgJmt 

The  fallacy  of  the  argrumenty  as  applied  to  this  question,  is  the  Do»  w* 
consideringthe  Perer^'aslending their  acceptances  witluMit  any 
consideration,  without  recollecting  that  die  acceptances  of  the 
Z>7ml(tpjt  was  tbe  consideration  of  the  acceptances  of  tbe  Peters^; 
and  that  such  is  a  good  consideration  is  laid  down*  in  Roffe  t. 
OoMton^  2  H.  BL  Rep.  570.  That  was  an  action  brought  by 
tbe  drawer  of  a  bill  of  exchange  against  the  acceptor :  The  facts 
of  the  case  were  these ;— the  plaintiff  and  defendant  being  de- 
sirous pf  accommodating  each  other,  the  plaintiff  drew  a  bill 
on  the  defendant  payable  to  his  order,  which  the  defendant  ac- 
cepted, and  the  defendant  drew  on  the  plaintiff  for  precisely 
tbe  same  sum  payable  to  his  order,  which  the  plaintiff  accepted, 
and  neither  had  effects  of  tbe  other  in  his  hands.  The  question 
was  if  the  defendant's  acceptance  created  a  debt  which  the  plain- 
tiff could  prove  under  the  commission ;  and  the  Court  was  of  opf- 
tion  ^  that  the  two  bills  were  mutual  engagements,  constituting 
a  debt  on  each  part,  the  one  being  a  consideration  for  tbe  other; 
that  tbe  bill  in  question  was  not  given  as  an  indemnity,  which 
was  in  its  nature  conditional,  but  created  an  absolute  debt  from 
the  beginning  capable  of  being  proved  under  the  commission, 
and  barred  by  the  certificate."  And  this  case  is  an  answer  to  Mr. 
WoocTs  proposition^  that  there  was  no  legal  debt  until  the  accept- 
ances were  paid.  For  these  reasons  the  plaintiff  is  not  entitled 
to  recover  the  amount  of  the  acceptances  of  tbe  Peters*. 

Nor  can  the  plaintiff  recover  the  money  paid  in  discharge  of 
tbe  bills  drawn  by  the  Peters^  though  the  bills  ought  to  have 
been  paid  by  the  Dunlops^  inasmuch  as  this  payment  afose  out 
of  a  transaction  constituting  a  debt  payable  in  futore  anterior 
to  the  bankruptcy  of  the  Dimlops. 

The  consideration  of  the  Dunlopi'  bills  is  the  billsof the  Peter$' 
and  the  question  will  be  just  the  same  as  if  the  consideration 
instead  of  bills,  had  been  goods  sold,  or  money  ient  to  the  Dun^ 
lop8,  and  the  ground  on  which  the  claim  of  the  Pe^er«' against 
them  is  founded  is,  that  the  drawers  of  Che  bills  of  exchange  of 
which  the  Dunlops  were  the  acceptors.  If  the  Peters*  had  never 
negotiated  these  bills,  there  can  be  no  doubt  but  that  they  might 
have  proved  them  under  the  commission  against  thei>M»/op*,and 
the  circumstance  of  the  Pelm' having  negotiated  the  bills  will 

make 
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1798,    make  no  diflTerence,  for  ibe  gituation  of  the  Peieri  is  not  worse 
than  it  would  have  been  if  they  had  not  parted  with  the  bills. 

m^to^u    For  if*tbe  indorsees  had  returned  the  bills  to  the  Peien\  thev 
Di/w i«r.   would  hare  stood  j  ust  in  the  same  situation  as  if  they  had  nerer 
parted  with  them,  and  they  might  then  have  proved  themander 
the  Dunlaps*  commission ;  and  that  they  would  have  been  es- 
titled  so  to  do»  though  they  bad  not  the  bills  at  the  time  of  the 
bankruptcy  of  the  Dunlops^  appears  by  the  determination  «f 
Lord  C.  Thnrlow  in  the  case  ex  parte  Brymer  reported  in  0. 
BanJiTf  L.  164  4f  h  ed.  There  one  Forfn/th  having  drawn  bilk 
on  Wilkins  payable  to  the  order  of  Span  who  indorsed  then 
over,  Wilkins  became  a  bankrupt,  and  afterwards  Span,9sin* 
dorser,  was  obliged  to  take  them  up,  and  having  been  ndmiffe^ 
a  creditor  under  Wilhint^s  commission,  on  a  petition  \i^  expongY 
the  proof  of  the  dt*bt,  Lord  Thvrlow  was  of  opinion  that  the 
debt  was  proveable  hySpan^  and  he  dismissed  the  petitionasd 
continued  of  the  same  opinion  on  a  re-hearing«     And  the  same 
was  holden  in  the  case  ex  ^tte  Seddon^hy  Lord  LovghboTmi, 
C.  ii6ihNovembertl796S€dd(m2ind  others,the  petit  ioners,havic? 
iCbill  of  exchange  accepted  by  one  OMAam,  indorsed  it  and  dein 
vered  it  to  the  bankrupts  in  consideration  of  their  promissorjDot? 
forthesame  sum,which  note  they  indorsed  toDotonandCabink- 
erB;Pii<yandCo.the  bankrupts  negotiated  OMAam'^billswhic): 
he  paid,  and  afterthe  bankruptcy  of  Pafj^and  Co.  the  petitioo^  i 
as  indorsers  of  the  bankrupts'  note,were  obliged  to  pay  it  to/)on  j 
and  Co.;  and  if  the  Chancellor  ordered  thatthe  petitionerssboo^ 
be  aidmitted  creditors  under  this  commission  for  this  note.  Aii 
that  it  is  not  necessary  that  such  creditor  should  he  in  possesk^i 
of  the  note  at  the  time  of  the  bankruptcy,  further  appears  (rm 
the  case  of  Bingley  and  Maddisorif  M.  1783.  Co^  Bantr.Lii* 
where  it  was  holden  that  the  indorsee  of  a  note  after  the  bant 
mptcy,  was  a  good  petitioning  creditor.     Thus  it  would  ban^ 
been  if  the  bills  had  been  negotiated  and  returned  withonttk 
'      indorsees  proving  them*    And  the  indorsees  proving  the  biib 
under  the  commission  will  not  make  any  difference,  for  harinf 
done  that,  they  can  only  call  on  the  Peters*  for  the  deficiency  l^ 
yond  the  dividend  pai'd  by  the  Dunlops^  which  isjust  wbatthc 
Peters*  would  lose  if  they  had  kept  the  bills  and  proved  tkU 
themselves,  in  which  case  the  certificate  would  have  barred  tbcs* 
Their  negotiation  of  the  bills  substituted  others  in  their  pb<^ 
with  respect  to  their  claims  on  the  Dunlops^  but  did  Doteo* 
large  those  claims.  While  the  indorsees  are  holders  of  tbe  bills 
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the  Petert?  have  no  claim  whatever  on  the  Dunlops,  they  have     1798. 
transferred  their  right  to  others :  and  when  the  bills  shall  be  re-     ' 
tamed  upon  their  taking  them  up  it  will  be  j^st  as  if  they  had  ^^ga^^J 
never  parted  with  them»  for  the  right  to  recover  on  the  bills,  is  Dun  lop. 
not  done  away  by  negotiating  them*    If  it  were,  much  of  the 
security  which  a  bill-holder  has  would  be  lost  by  negotiation  ; 
for  if  A.  should  indorse  to  B.,  and  B,  to  C.|  and  C  to  D.^ 
and  2>.  should  return  the  bill  to  C,  though  he  possibly  might 
recover  against  B.  on  the  original  consideration  on  which  the 
bill  was  transferred  io  him,  yet  I  do  not  see  what  action  C.  could 
have  against  A.  or  the  drawer  but  on  the  bill.    That  the  right 
to  sue  on  the  bill  is  not  lost  by  the  indorsement  is  settled  in  the 
case  of  Death  v.  SerwonterSf  1  Lutw.  886.  That  was  an  action 
by  the  second  indorsee  against  the  acceptor ;  and  the  declara- 
tion stated  the  custom  of  merchants  to  draw  bills  of  exchange 
and  to  indorse  them,  and  that  if  the  acceptor  feil  paying  the 
bill  to  an  indorsee,  then  by  the  custom,  if  the  immediate  pre  vin- 
ous indorser  pay  the  money,  the  acceptor  is  liable  to  pay  the 
money  to  that  indorser,  as  he  would  have  been  if  he  had  not 
made  any  indorsement ;  judgment  was  given  for  the  plaintiff, 
and  affirmed  in  error  in  the  Exchequer-chamber,  where  it  was 
objected  that  by  this  means  the  acceptor  would  be  liable  to  the 
payee  and  all  the  indorsers,  and  so  be  charged  several  times : 
hot  this  was  not  allowed,  for  by  the  indorsement  of  the  payee 
he  was  discharged  from  any  payment  to  him,  and  by  the  in- 
dorsement of  the  plaintiiffrom  any  payment  to  him,  till  he  waif 
^in  entitled  to  receive  it  by  payment  of  the  money  to  the  in- 
dorsee.   Now  as  according  to  this  case  the  indorser  who  pays, 
is  t6  be  considered  as  having  never  made  any  indorsement,  if 
he  could  likewise  insist  on  his  having  laid  out  money  for  the  use 
of  the  acceptor,  it  would  be  in  his  power  either  to  come  in 
under  the  conmiission  or  not  as  he  pleased,  and  his  debt  at  the 
same  time  might  be  considered  as  arising  both  before  and  after 
the  bankruptcy.    If  the  indorser  who  pays  the  whole  cannot* 
«ae  for  the  whole  after  the  acceptor's  certificatCi  he  cannot  be 
in  a  better  situation  by  paying  a  part  only  instead  ofteking  up 
the  bill.    This  is  an  aaswer  to  Mr.  Wood's  and  Mr.  Erskine^s 
argument  of  their  not  having  the  bills. 

But  it  has  been  contended  that  after  the  negotiation  of  the  bills  ' 
It  was  .a  matter  of  contingency  whether  the  Peter i  would  or 
Would  not  ever  be  called  on  to  pay,  and  that  on  payment^  a  new 
debtarosci  as  in  the  case  of  principal  and  surety.  But  this  case  is 

distin- 
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1798.    distinguishable  from  that  of  a  sarety,  who  pays  moiiey  for  bis 
'  principal  after  its  bankruptcy  ^  for  the  contract  in  such  a  ok 

agah^  is  from  its  natu^  conjiitional,  and  it  is  a  matter  of  uBcertuDty 
PuifLop.  and  contingency  whether  at  any  time  any  claim  will  araeontbe 
principal.  But  that  is  not  the  case  of  the  drawer  of  a  bill,  who 
may,  after  he  has  negotiated  it  and  been  obliged  to  paj  it, 
maintain  an  action  or  sue  out  a  commission  on  tbe  bill  hA(i 
just  as  if  he  had  never  parted  with  it.  When  he  takes ii|)  the 
bill  he  is  referred  back  to  his  original  contract,  accordingtothe 
case  of  Death  v.  JSerwaniers  ;  until  the  bill  gets  back  to  the 
drawer,  tbe  acceptor  is  discharged  with  respect  to  the  drawer; 
when  the  drawer  gets  back  the  bill,  his  right  revires^^dtLe 
bill,  which  is  the  evidence  of  the  contract  of  the  acceptor 
proFes  that  his  undertaking  was  to  pay  a  certain  sum  of  woneT 
at  a  fixed  time  and  not  on  any  contingency.  In  short  tbeqoes- 
tion  comes  to  this,  Whether  the  drawer  of  a  bill  of  exebauge, 
who  is  obliged  to  take  it  up  after  having  negotiSOeil  it,  is  DOt 
confined  to  his  action  on  the  bill  to  recovejr  against  the  accep- 
tor? And  it  seems  to  me  that  he  is,  for  I  see  no  reason  to  rase 
u  implied  asscu^pait  as  for  money  paid  by  the  drawer  fortbe 
acceptor,  when  the  contract  arising  out  of  tlie  bi|l  and  tbe  cus- 
tom, are  fully  sufficient  to  enable  him  to  recover  what  be  maj 
be  obliged  to  pay  on  the  accjeptor's  refusal. 

In  addition  to  these  reasons  it  appears  to  me  that  a  contnuy 
doctrine  would  militate  against  tbe  design  of  tbe  bankrupt  h«^ 
which  is  to  set  fair  traders  free  from  the  engagements  tbej  maj 
have  made  previous  ^o  their  bankruptcies ;  a^d  that  it  wiU  berei? 
mischievous,  if  considerable  dealers  iu  trade,  whose  hills  ^in  a 
state  of  negotiation  at  the  tin^e  of  tbei|r  baukniplcies,  should  be 
liableto  the  utmo6tamouncoftb|si|rl)ilIpf|fter  having  gifen  upaU 
tbeirefll^cts.  Surely  it  cannot  depepd  Q^  thenegotiatiQDor6«Q' 
negotiation  of  abjil  by  the  payiee  whptl^era  debt  created  aateridr 
toa  bankruptcy  shall  or  shall  not  be  barre4  by  it.The  cases  vbick 
press  upon  this  opinion  of  mine'are  those  of  Uotci^  v.  )F^49»i(4 
f^nd  Brooks  and  Rog^s  (b).  With  respect  to  the  last.  Lord  I/mfk- 
borouqbf  who  was  chief  justice  when  th^  case  was  decided,  <« 
further  considejration  and  of  the  cases  which  had  not  beeb  neo- 
tioned  in  the  course  of  that  arguroeiif,he)d  diflfereotly  io  ihecase 
ex  parte  Seddon^  which  undoubtedly  lessens  the  force  of  iU  I 
argued  that  case  as  beiug  the  case  of  principiil  and  surely* aod 

(a)  JhU,  4  vol.  7i4.  («)  1  tf.  BL  He^  610. 
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consideredBrooks  as  leoding  hisname  to  jRo^^r^  togetmoDeyon     1798. 

ihe  draft  otRogers^  of  the  Ohey  bank,  and  that  in  substunoe  it  ^^^^  ^' 

tfas  an  advance  of  money  to  Rogers  on  the  credit  of  BrooluiU     againu 

lame  as  a  surety  to  the  bank :  but  I  doubt  if  that  argqmentianot  ^V^^o^* 

'allaciousyforon  Brooks^s  carrying  the  bill  to  the  bank*  the  bank 

ent  him  the  amoqnt  of  it  upon  the  security  of  the  bill,  and  of 

lis  name,  and  when  Rogers  received  the  money,  it  was  a  loan 

:o  bim  by  Brooks  on  the  secnrity  of  the  bill,  on  which  Broils 

H^as  entitled  to  recover,  when  returned  to  him  for  non  payment, 

in  to  the  case  of  Hotels  and  Wiggins^  I  sensibly  feel  the  pres- 

lure  of  it,  and  with  the  weight  of  such  an  authority  against  me,  I 

»nnot  but  be  apprehensive  that  I  have  proceeded  upon  false 

P'ounds.  I  have  endeavoured  to  discover  wherein  I  may  be  mis-* 

»ken  but  without  success,  and  accordingtp  the  best  judgment  I 

)ave  been  able  to  form  after  much  consideration,  the  certificates 

n  this  case  are  bars  to  the  demand.  And  the  answer  I  give  to  the 

)uestions  proposed,  is  that  the  plaintiff  is  not  entitled  torecovoTj 

md  that  a  vei^ict  must  be  entered  for  the  defendants. 

Grose,  J.  The  right  of  the  plaintiff  depends  upon  the 
]ue8tion,  whether  the  certifio^te  of  the  defendants  is  a  bar  to 
iction  I  in  other  words  whether  the  debt  on  the  bills,  accepted 
by  the  defendants,  could  be  proved  by  the  plaintilKs  under  the 
commission  against  the  defendants.  [Here  Mr.  J.  Grose  sta- 
ted the  case.]  To  make  the  case  more  intelligible,  I  will  sim-* 
plify  it,  and  suppose  it  to  be  a  case  on  two  bills  accepted  and 
exchanged  between  A.  and  B.:  it  will  then  stand  thus ;  A.  ex« 
c^hanges  his  acceptance  for  3000/.  with  B.  for  a  like  accept- 
ance ;  ^.  pays  his  own  acceptance ;  B*  becomes  a  bankrupt, 
wd  cannot  pay  his,  in  consequence  of  which  the  bill-holder 
calls  on  A.  the  drawer,  and  he  pays  that  which  B*s  estate  could 
not  pay.  What  then  is  the  situation  of  the  parties?  A.  in  pay- 
ing his  own  acceptance  has  only  performed  his  engagement, 
and  paid  what  he  was  bound  to  pay;  but  upon  J?.'s  acceptance, 
on  which  he  was  the  drawer,  he  is  creditor  on  the  estate  of 
B.;  B.  the  acceptor  was  bound  to  pajt  him  upon  the  bill ;  his 
right  of  action  arises  upon  the  bill,  and  not  upon  any  contract 
collateral  to  the  bill.  If  there  had  been  no  bankruptcy,  and 
A.  had  in  default  of  B.  paid  B.'s  acceptance,  A.  might  have 
sued  B.  as  acceptor  of  the  bill ;  and  upon  the  estate  of  ^.  as 
acceptor  of  the  bill,  he  had  a  right  to  prove  the  money  he  had 
paid  as  drawer.    To  this   purpose  is   the  case  of  Ro(/e  v. 

Caslon  ; 
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1798.  Caglon  (a) ;  where  A.  drew  a  bill  of  exchange  on  f.ptpUe  to 
■  ■  the  order  of  A.  which  iS*  accepted ;  and  B.  drew  a  bill  m  J. 
^4^1  payable  to  the  order  of  B.  which  A.  accepted,  for  their  motiBl 
DuKLor*  accommodation^  both  bills  being  made  payable  at  thesanie  tin^ 
having  the  same  date,  and  containing  the  same  sums.  Thee  it 
was  holden  that  the  one  acceptance  was  a  good  considentiQii 
for  the  other,  and  not  merely  an  indemnity:  so  that  if  eitber 
party  became  a  bankrupt,  the  bill  accepted  by  him  might  be 
proved  under  hi^  commission  ;  and  that  consequently  to  an  ac« 
tion  brought  on  such  bill,  his  bankruptcy  and  certificate  nugtit 
be  pleaded  in  bar.  Now  apply  the  doctrine  in  that  case  to  the 
present,  and  it  will  stand  thus:  the  bills  accepted  by  the  Iha- 
lops  were  a  good  consideration  for  the  bills  accepted  by  the 
house  of  Peters;  the  Dunlaps^  having  become  bankrupts'  the 
bills  accepted  by  them  might  have  been  proved  under  tibeir 
commission;  and  consequently  to  an  action  broughtontfaein  the 
certificate  of  the  defendants  may  be  pleaded  in  bar.  Tie  ar- 
gument set  up  by  the  plaintiflfis  that  the  right  of  the  Pam' 
does  not  arise  on  the  bills :  but  the  fact  is  not  so  ;  the  whole 
transaction  is  founded  on  the  bills.  The  debt  from  the  defeod- 
ants  to  the  house  of  Peters  does  not  arise  from  the  latter  bafio|^ 
paid  their  own  acceptances,  for  those  they  were  bound  to  paj; 
but  from  the  defendants  having  omitted  to  pay  their  acceptance 
in  consequence  of  which  the  house  of  Peters  were  bonndto 
pay  as  drawers,  and  are  by  law  remitted  to  their  right  to  reco- 
ver against  the  Dwdaps  as  acceptors.  This  is  the  true  foaada- 
tion  on  which  the  house  of  Peters  could  have  any  right  to  re- 
cover against  the  Z)tcn/op«;and  to  thiseflTectin  the  caaeof  Dedi 
V.  SerwonterSf  1  iMtw.  885  to  888.  A.  draws  a  bill  of  exchange 
upon  B.  payable  to  C,  which  B.  accepts ;  C  indorses  it  to  A-' 
now  by  this  indorsement  B.  is  discharged  of  the  paymeotto 
C  and  if  J9.  indorse  it  to  £.,  then  B.  is  discharged  of  asy 
payment  to  D. ;  but  if  Z>.  pay  the  money  to  E^  then  D.  he- 
comes  again  entitled  to  receive  the  money  of  B.  So  If  Cpaj 
the  money  to  D.,  then  B.  is  discharged  as  to  2>. ;  but  C  be- 
comes newly  entitled,  and  B.  is  again  liable  to  him,  hot  dis- 
charged against  2>;and£.  So  here  the  IHcit/op«  not  havingpaid 
their  acceptances  to  the  holders,  the  drawers  were  obliged top^y 
them ;  and  when  they  have  paid  they  become  again  entitled, 
and  the  Dunlops  are  again  liable.  In  other  words  the  house  of 

(a)  2H.Bh€k.Rep,b10. 

Peitrs 
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Peters  are  remitted  to  their  right  on  the  bills,  which  wer^  in  1798. 
the  bands  of  other  holders,  was  suspended  as  to  them.  These 
are  cases  at  law,  and  prore  the  right  of  the  Peters*  on  the  bills,  agaiiut 
And  consistent  with  those  cases  is  I  understand  the  practice  of  ^^^^^* 
the  Court  of  Chancery;  according  to  which  (as  I  apprehend) 
the  Peter^  might  have  proved  their  claim  upon  the  bilU  after 
they  had  paid  what  was  due  upon  them  and  had  taken  them  up« 
Ex  parte  Brymer^  Co.  Bankr.  Laws,  211 ;  and  ex  parte  Sed^ 
douj  November  1796»  before  Lord  Loughborough^  C.  The  pe- 
titioners there  were  creditors  before  the  bankruptcy  upon  a 
promissory  note  of  the  bankrupts  for  385/.  10«.  6c/.  payable  to 
the  petitioners,  the  consideration  of  which  was  a  bill  drawn  by 
the  petitioners  and  accepted  by  one  Oldham  for  the  like  sura ; 
at  the  time  of  the  bankruptcy  the  note  was  not  in  the  hands  of 
the  petitioners,  so  thatit  coiild  not  be  proved  at  that  time  under 
the  commission,  but  coming  afterwards  to  their  hands,  the 
Lord  Chancellor  permitted  it  to  be  proved ;  for  having  given 
a  Taluable  consideration  for  it,  there  was  till  it  was  paid,  a  debt 
due  to  them  upon  the  note.  So  here,  the  Peters*  having  given 
a  valuable  consideration  for  the  acceptances  of  the  Dunlopf^ 
there  was  till  they  were  paid  a  debt  due  to  them  upon  these  ac- 
ceptances. These  cases  therefore  prove  that  upon  the  accep- 
tances of  the  Dunlops  being  paid  by  the  Petert^  their  right  ac- 
crued on  the  bills:  and  that  upon  those  bills  they  might  have 
proved  their  debts  under  the  commission  of  the  Dunlops\ 

This  is  the  plain  way  of  considering  the  case,  by  which  I  think 
the  material  arguments  for  the  plaintiffare  answered.  Not  that 
the  case  is  without  its  difficulties;  and  had  I  been  compelled  to 
have  decided  instantly  on  the  former  argument,  those  of  the 
piaintilfstnickme  so  forcibly  that  my  opinion  inclined  towardsa 
decision  in  his  favour.  They  were,  1st,  That  there  was  no  cause  of 
action  till  the  bankruptcy.  But  there  lies  the  fallacy  and  mis^ 
take;  for  the  instant  the  bills  were  exchanged,each  was  indebted 
to  the  other  in  the  sum  which  was  the  amount  of  their  respective 
acceptances ;  for  the  counter  acceptances  were  a  good  consider- 
ation  to  found  a  debtupon  on  either  side  respectively.  So  is  the 
case  otRolfe  v.  Caslon,  2H.  Blach  570.  2dly,  It  was  s^id  that 
the  Peters*  have  paid  riaore  than  they  ought  to  pay.  This  will 
always  happen  upon  the  exchange  of  acceptances  Scan  insolvency 
of  one  of  the  parties,  where  one  has  paid  and  the  other  has  nor. 
The  solventman  is  bound  topay  his  own  acceptances  as  acceptor 
Md  the  acceptances  of  the  other  as  drawer :  but  the  debt  due  to 

him 
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1796f    him  from  the  other,  does  not  arise  from  tlie  payment  of  bit  owi 
•  acceptances,  but  upon  his  name  standing  as  drawer  on  bilfe  of 

mgttUut  irhich  the  other  is  acceptor,  and  which  always  constitutes  a  debt 
Pus4^r.  to  the  drawer.  3dly,  It  was  said  that  when  the  Peter£  paid  the 
Dunlop$  acceptances  a  new  consideration  arosettowhicbtbe  cer- 
tificate is  no  bar.  To  which  I  answer  in  the  negative ;  the  rigbt 
of  the  Pe/er«' is  not  founded  on  a  new  consideration,butttieyare 
remitted  to  their  old  right,  which  arises  on  the  bill»  and  not  od  2 
fact  collateral  to  the  bills ;  Hnd  the  not  attending  sofficieDtly  ta 
this  distinction  (I  su8pect)Ied  me  at  first  into  a  contrary  opinion 
occasioned  by  comparing  this  case  to  that  dass  of  cases  where  a 
man  without  consideration  acceptsabill  which  anotherpromi^ 
to  take  up.  There  at  the  time  of  drawing  the  bill  there  is  no  debt 
to  the  acceptor ;  the  debt  accrues  only  by  payment  of  the  mooe}. 
The  acceptor  qua  acceptor  can  never  be  acreditor  ;hisacceptaiice 
imports  the  admission  of  a  debt  from  him  to  another ;  and  whe& 
he  has  paid  as  acceptor,  if  he  paid  for  any  other  person  in  const- 
quence  of  any  request  from  that  other,  he  becomesa  creditor,Dot 
on  thefacepfthe  bill,butby  acontract  collateral  to  the  bill.  Whes 
two  persons  exchange  acceptances,  each  becomes  the  debtor 
of  the  other  upon  his  accepted  bills.  But  when  a  man  accepts 
without  consideration,  he  is  never  a  creditor  of  the  person  f(K 
whom  he  accepts  till  he  pays ;  from  that  payment  arises  the  debr: 
but  where  the  acceptances  are  exchanged,  the  debt  arises  froa 
those  acceptances.The  first  casesin  which  these  class  of meD,irb« 
were  refused  the  liberty  of  proving  under  the  commisfiOD,were 
permitted  to  sne  the  bankrupt  after  his  certificate,  were  cases  of 
indemnity.  Upon  that  ground  were  detemoined  the  cases  ex 
parte  Adney,  Cowp.  460.  Yomg  v.  Hockley,  2  Black  A  839. 
Chiltony.Whiffin, 3  WiU. lS.Vanderh€t/detLy.DePaiba,\h£c& 
Goddardv.VanderheydeHfi}362.  He$kmj/$4mY,  WoadbridgtM. 
24  Geo.  3  DougL  166.  n.;  all  which  were  actions  by  acceptt^n 
against  the  drawers  on  promises  of  indemnity,  i.  e.  to  repay  the 
acceptors  if  the  drawers  did  nottake  up  thebillswhen  due;  and 
Taylor  v.  Mills  and  another,  Cowp.  525.  which  was  an  acdoo 
on  an  indemnity  bond.  The  case  ex  parte  .Sdney  was  this;  AM 
consideration  of  1  /•  10«.  Id.  received  of  ^.undertook  in  writingto 
make  himself  liable  for  the  due  payment  of  a  note  upon  wbicb 
B.  was  indebted  to  B^  ^j.before  the  note  was  doe  became  bank- 
rupt; held  thaf./j's  undertaking  was  a  oollateralengs^ment  ool; 
in  case  I/,  should  not  pay  the  note  when  due ;  consequently  as  it 

rested 
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rested  io  contingency  whether  it  would  ever  become  a  debt  of     179&. 
not,  it  could  not  be  proved  as  such  under  -4.*s  commission.  ■ 

Here  in  respect  to  the  Peters\  as  drawers  of  the  bill,  the  debt  ^^gah^ 
was  certain  and  existed  at  the  time  of  the  bankruptcy,  although  Dw^i'O^ 
the  bills  were  in  other  hands. 

As  to  the  cases  of  Brookes  v.  Rogers^Bnd  Bowis  r.' Wigging^ 
this  case  has  been  reserved  for  the  purpose  of  reconsidering 
them.    The  gentlemen  in  the  Court  of  Chancery  conceive  that 
those  decisions  are  directly  in  opposition  to  their  daily  practice. 
And  6f  the  case  of  Brookes  v.  Rogers  it  is  remarkable  that  the 
Lord  Chancellor,  1791,determined  that  case  as  Chief  Justice  of 
C.  B^  so  doubted  of  it,  that  upon  reconsidering  it  in  the  case 
ex  parte  ^ecfclofi,  he  overruled  it,an(j[  permitted  the  debt  to  be 
proved.    The  case  of  Howis  v.  Wiggins  came  on  before  this 
Court  upon  a  motion  for  a  new  trial;  and  possibly  underamis« 
apprehension  of  it,  I  considered  it  as  a  case  of  indemnity;  and 
the  ground  on  which  the  rule  was  refused  was  on  a  supposition 
that  Vanderheyden  v.  De  PaibUf  which  was  a  case  of  indem- 
nity, was  in  point    I  then  considered  Hotcis  the  plaintiff  and 
payee  of  the  two  promissory  notes,  as  having  indorsed  them 
as  surety  for  the  defendant,  with  a  view  to  give  credit  to  th6 
Dotes,  and  without  any  consideration  given  to  him  for  so  doing. 
h  any  other  way  of  considering  that  case,  I  think  it  is 
not  to  be  supported.    It  seems  therefore  in  this  way  of  consi« 
dering  the  question,  that  by  the  decisions  both  at  law  and  in 
the  Court  of  Chancery,  the  debt  accruing  upon  the  acceptances 
was  a  debt  at  the  time  of  the  bankruptcy,  and  as  such 
might  have  been  proved  under  the  commission ;  and   that 
therefore  the  certificate  is  a  bar.     And  in  so  deciding,  the 
Court  is  furthering  the  intention  of  the  legislature  in  favour 
of  bankrupts,  whose  plan  it  was  to  liberate  that  class  of  men 
from  their  debts  before  incurred,  which  would  be  very  much  ob- 
structed if  in  a  case  like  the  present  a  bankrupt  were,  after 
giving  up  bis  all,  to  be  liable  to  demands  for  thousands  of 
pounds  accrued  due  upon  acceptances  before  his  bankruptcy. 
AsHHYjRST,  J.  This  was  an  action  brought  by  the  plaintiff 
^inst  the  defendants  for  money  paid,laid  out  and  expended  for  • 
their  use.    The  defendants  pleaded  the  general  issue,  and  their 
hankruptcy  and  certificates,  and  that  the  cause  of  action  accrued 
before  their  respective  bankruptcies.The  facts  of  the  case  are,that 
in  the  year  1785,  an  exchange  of  bills  to  a  large  amount  took 
place  between  thePerer^andthejDttn/(p;9,andseveralbilIspassed 

between 
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1796.     between  tbem  to  the  amouDt  of  SOOOf.  each,  without  any  oikr 
consideration  being  given  to  them  by  either  party,  dMathaF 


^mgaii^  mutual  acceptances)  and  it  was  agreed  that  each  party  toert  to 
BvKLor.  pay  their  own  acceptances.  The  Peters'  before  they  bec^ 
bankrupt,  paid  several  bills  drawn  upon  them  by  the  Dwdofif 
and  the  rest  of  the  Peters*  acceptances  were  proved  and  di»- 
charged  under  their  commission.  But  the  whole  of  the  Da- 
tops*  acceptances  remained  unpaid  a  considerable  tnnesfterdie 
bankruptcy  of  all  parties ;  and  the  estate  of  the  Peteriy  hta4a 
paying  their  acceptances,  was  in  advance  by  payments  made 
subsequent  to  the  bankruptcy  of  the  Dunlops  for  them  in  the 
sum  of  628/.,  for  which  the  verdict  was  taken  in  thk  cause. 

The  question  is.  Whether  at  the  time  of  the  bankruptcy  of 
the  Dunlops*  that  sum  was  or  was  not  a  debtproveable  oader 
their  commission?  and  .according  as  this  is  decided,  the  cause- 
quenqe  will  follow  of  course,  whether  the  debt  is  or  is  not  bar- 
red by  the  bankruptcy  and  certificate.  It  is  a  general  mle  of 
law  that  where  oue.man  pays  a  debt  for  anothert  whidi  he  was 
liable  to  pay,  that  is  money  paid  for  his  use,  and  gives  a  aew 
cause  of  action  to  the  party  so  paying.  The  question  is,  whe- 
ther this  case  comes  within  that  rule.  Here  there  was  do  other 
consideration  than  the  mutual  acceptances,  and  it  was  part  of 
the  original  agreement  that  each  was  to  pay  his  own.  Thea 
taking  that  to  be  the  transaction,  there  could  not  be  said  to  b« 
any  debt  existing  by  or  from  either  party,  provided  they  had 
kept  to  their  several  stipulations,  and  had  each  paid  their  own 
acceptances:  consequently  no  debt  could  arise  but  by  fatore 
failure  of  the  parties.  And  it  is  laid  down  in  Chilton  v.  WUffis 
(a)  that  no  debt  can  be  barred  but  what  was  contracted 
with  certainty  before  the  act  of  bankruptcy.  This  case  seemt 
to  me  to  be  the  same  in  effect  with  that  of  Young  and  another 
V.  Hockley  (b).  There  the  defendant  drew  a  bill  of  exchange 
on  the  plaintiffs  payable  to  his  own  order ;  the  plaintiffs  at  the 
defendant's  request  and  on  his  promise  to  indemnify  them,  ac- 
cepted the  bill,  which  becoming  due  after  the  defendant's  bank* 
ruptcy,the  plaintiffs  paid  it  to  prevent  being  sued:  and  itwas 
holden  that  they  could  not  prove  this  as  a  debt  under  thecoo* 
mission,  and  therefore  that  the  defendant  could  not  plead  his 
certificate  in  bar  of  the  action  on  promise  to  indemnify.  The 
case  also  of  Taylor  v.  Mills  and  another  (e)  seems  very 
apposite  to  the  present,  where   it  was  holden  that  a  sorety 

(a)  3  miu  17,  (*)  3  WUi.  S46b  (c)  Ctmf.  50. 
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ill  a  bond  who  pays  the  debt  after  a  commission  of  bankrupt  is-     179& 
sued  against  his  principal  is  not  barred  by  the  certificatCythough 


the  penalty  of  bond  was  forfeited  before.    And  Lord  ilfaiit-  ^^!^^ 
field  said  that  at  the  time  of  the  bankruptcyi  the  defendants  Duslop. 
werenoiindebied  to  Tay/or;  he  clearly  therefore  could  not  come 
10  as  a  creditor  under  the  commission ;  he  was  not  damnified  at 
that  iimei  and  till  damnified,  which  he  could  not  be  till  he 
bad  been  called  upon  and  had  paid,  he  could  not  bring  an  ac« 
tioD.    He  said  further,  that  the  case  did  not  seem  to  him  to  . 
be  different  from  any  where  the  cause  of  action,  though  it 
arise  after  the  bankruptcy,  is  founded  on  a  pre-existing  ground. 
And  the  other  judges  were  of  the  same  opinion.  The  <»ses  of 
Chilton  r.  Whiffin  (a),  and  Vanderheyden  v.  De  Paiba  (6), 
which  are  not  denied  to  be  law :  affirm  the  same  principle ;  and 
to  does  the  case  of  HowU  v.  Wiggins  (c).    Now  here  the  debt 
could  never  arise  but  by  the  failure  of  one  of  the  parties  to  fulfil 
this  engagement;  and  that  it  did  not  happen  until  after  the 
bankruptcy  of  thei>iin/op«,till  when  the  debt  was  not  ascertained. 
This  case  therefore  seems  to  fall  exactly  within  the  principle 
laid  down  by  Lord  Mansfield  in  Taylor  y»  Mills.  It  is  the  com- 
mon cas0  where  the  cause  of  action  arise  after  the  bankruptcy, 
though  founded  on  a  pre-existing  ground ;  and  therefore  this 
demand  coidd  not  legally  be  proved  under  the  Dunlops*  com- 
mission.   Indeed  it  is  stated  as  a  fact  in  the  case,  that  the  com- 
missioners rejected  the  proof;  and  I  think  they  did  right,  be- 
cause at  the  time  of  the  bankruptcy  of  the  Dunlopt^  the  estate 
of  the  Peter/  had  not  paid  nor  ascertained  the  debt  due  from 
the  Dunlop/j  which  they  were  afterwards  obliged  to  do  in  con 
leqnence  of  the  Dnnlopff  not  paying  their  acceptances  agree- 
ably to  their  undertaking.  And  if  atthetime  of  the  bankruptcy 
of  the  Dunlopt^  there  was  not  such  a  debt  ascertained  as  wais 
pro?eable  under  the  commission,  but  only  arose  afterwardg 
upon  a  contingency,  it  will  consequently  not  be  barred  by  the 
certificate ;  and  therefore  I  am  of  opinion  that  the  posteashould 
he  delivered  to  the  plaintiff. 

Lord  Kemton,  Cb.  J.  This  case  has  remained  for  judgment 
longer  than  we  wished.  It  is  always  expedient  (if  it  can  be  ef- 
fected) to  decide  on  the  interests  of  parties  immediately,  and 

f«)3  vrUi,  IT,  (b)  Jft.688.  (e)  Jni^ 4  woL  714. 

parti- 
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1798.  particularly  in  cases  of  bankruptcy,  because  it  lets  in  a  more 
speedy  arrangement  of  the  bankrupt's  estate.  The  delay  in 
agahut  ^^'^^  ^^^  bas  not  risen  from  a  want  of  our  considering'  it  again 
DvHLor,  and  again,  but  from  a  hope  that  we  entertained  of  at  length  ar- 
riving  at  the  some  conclusion.  It  is  not  however  in  the  natare 
of  the  mind  of  men  always  to  see  every  part  of  an  intricate  ar- 
gument in  the  same  light;  and  when  we  do  not,  it  is  a  duty  we 
owe'  to  the  public  to  state  the  grounds  of  our  opinion.  If  the 
System  of  the  bankrupt  laws  had  not  been  framed,  it  might  per- 
haps appear  reasonable  to  enact  that  a  ban&rupt,  who  hasdealt 
fairly  by  his  creditors  and  has  parted  with  all  he  has  in  the  world, 
should  be  delivered  from  every  obligation  he  had  made  priorto 
his'  bankruptcy.  But  it  is  now  too  late  to  cancel,  on  sach  a 
principle,  all  the  decisions  atone  stroke.  It  is  clear  that  a 
bankVupt,  who  has  acted  most  fairly,  may,  in  a  variety  of  in* 
stances  stilT  remain  liable  on  contracts  made  before  his  bank- 
ruptcy. It  is  extremely  clear  that  where  a  bankrupt  has  taken 
a  lease  and  entered  into  covenants  for  payment  ofrfent  and  for 
repairing,  &c.  thougb  the  lease  is  taken  from  him  and  blended 
with' the  general  mass  of  his  property,  and  divided  among  his 
creditors,  yet  his  certificate  wiir  not  deliver  him  from  his  liabi* 
lity  to  perform  the  covenants  contained  in  that  lease. 

The  bankrupt's  remaining  stilt  liable,  and  the  creditor  not 
being'  able  to  prove  his  debt  under  the  commission,  are  coo* 
vertible  terms.   'Then  could  this  debt  have  been  prDved  under 
the  2>im/o/;/ commission?  if  it  could,  their  certificate  delivers 
them  from  it ;    !f  not,  the  certificate  does  'not  deliver  tbenu 
Without  repeating  the  facts  of  this  case,  or  noticing  each  par- 
ticular case  alluded  to,  I  will  assume  thi^  as  a  principle,  which 
is  settled  by  the  case  of  Goddard  v.  Vanderkeyden  andaome 
of  the  other  cases  alrendy  mentioned,  that  where  a  man  eaten 
into  an  obligation  as  surety  (and  there  is  no  necessity  ibran  ab- 
solute promise,  an  implied  promise  has  the  same  consequence 
in  law)  for  another,  and  is  after  the  bankruptcy  of  the  other, 
called  on  to  pay  money  in  discharge  of  the  obligation  entered 
into  by  liiui  for  the  bankrupt,  a  cause  of  action  accrues  to  hiffl 
which  is  not  barred  by  the  certificate.     The  way  in  which  I 
have  considered  this  qiiestion  leads  me  to  dmw  the  same  con* 
elusion  that  my  Jl>rother  Ashhursi  has  drawn,  without  encoan- 
tering  any  decision.    When  these  bills  ware  drawn  and  ae-   ^ 
cepted,they  constituted  an  obligation  on  the  acceptors>by  which 

they 
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fhey  were  primarily  liable  to  pay  tlie  person  wbo  sbouM  bay^  a     1798. 
title  to  Ae  bilb  and  be  in  a  condition  to  call  for  payment  of  tbe 


money ;  bat  tb^y  only  constituted  an  obligation  to  the  amount  ^J^ 
of  tbe  sums  contaiiied  in  tbe  bills ;  as  soon  as  they  had  paid  Dunlof. 
that  money,  they,  the  acceptors,  (the  principal  debtors),  wete  dis- 
charged from  erery  obligation.  The  holder  of  the  bills  tacitly 
engaged,  first  to  apply  to  tbe  acceptors  fcr  payment,  and  on 
their  failure  only  to  resort  to  the  drawers  or  iiidorsers.    I  lay 
out  of  n^y  consideration  the  cases  ex  parte  Brymer  and  et 
parte  Seddcn,  because  they  only  shew  that  though  the  indoner 
of  a  bill  of  exchange  was  not  in  possession  of  the  bill  at  tbe 
time  of  the  bantnfptcy,  yet  if  he  get?  possession  under  a  per- 
son wbo  bad  a  legal  title  to  it,  be  may  come  in  and  prove  hii 
debt  under  the  commission ;  he'is  then  (as  my  brother  Gro84 
observed)  remitted  to  bis  former  title :  but  I  yield  to  that  pro- 
positton  witb  this  qualification,  that  he  has  a  right  to  call  on 
the  acceptor  for  payment  if  the  acceptor  has  not  been  called  on 
by  some  person  who  had  a  better  right  to  require  payment,  for 
if  the  acceptor  has  paid,  be  is  delivered  from  all  responsibility 
and  caniiot  be  again  called  upon  to  pay  tbe  bill.    Then  let  usT 
consider  what  the  present  case  is;  the  holders  of  these  bills 
bave  made  use  of  theih  up  to  thefar  extent,  and  proved  them  un- 
<ler  the  commissions  against  the  DUntap^f  tbe  acceptors.  And  9  Eau  9% 
after  the  estate  of  the  Dunlap/  has  been  called  upon  to  pay  divi« 
dendsup  to  the  extent  of  these  bills,  shall  it  be  permitted  to  an- 
other person  who  gets  possession  of  tbe  bills,  to  come  upon  the 
estate  of  the  Dunlops*  againf  That  would  be  charging  the  estate 
of  the  Dttii/ops^  twice  for  the  same  debt.    Proving  tbe  debt 
under  the  commisisions  ag^ainst  the  Dunlop/  and  receivinga  di- 
vidend was  equivalent  to  payment.    If  that  be  so,  there  is  an 
end  of  the  question  beyond  all  doubt ;  for  here  the  holders, 
buying  a  legal  right  to  th^  bills,  obtained  satisfaction  from  the 
estate  of  the  Diinlop$\  not'  indeed  in  monies  numbered,  but 
cuch  a  satisfaction  as  tbe  law  had  pointed  out  in  this  case :  the 
acceptors  were  then  delivered  from  all  liability  under  the  bills. 
But  then  arose  another  liability,  in  consequence  of  the  Peteri 
baring  become  sureties  for  the  acceptors ;  when  the  drawers 
paid  the  bills,  they  bad  a  right  to  call  on  the  acceptors  for 
^bose  use  they  bad  paid  that  money,  as  for  so  much  money 
paid,  laid  out,  and  expended  for  their  use«   I  before  stated,  and 
ou  that  I  rely,  that  wben  the  security  of  a  bill  is  given,  the  ac- 
Vou  VIL  P  p  ceptor 
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1798.    ceptor  it  thepriocipal  debtor;  to  him  the  holder  maBt  first 
i  ^Ppljf  Ai^d  on  his  failure,  the  holder  may  have  recourse  ta  die 

^V^M  ^^^^^*  ^^^  ^®'^«  ^^^^  ^  ^^®  ^™®  ^f  ^®  banknipt<7  of  the 
DvsLor.  defendants,  it  was  impossible  for  the  house  of  Pefert*  to  csD  os 
the  estate  of  the  Dunlap$  for  payment.  If  the  bilk,  tboocii 
once  negotiated,  had  come  back  again  to  the  Ptierif  tbey 
would  have  been  remitted  to  dieir  better  right,  and  might  btve 
proved  their  debt  under  the  commissions  i^^ainsttbe  Jhakpi: 
but  as  the  bills  were  not  in  the  hands  of  die  Peien*  at  that  time, 
and  were  put  in  force  against  the  estate  of  theDwiIopf^bytk 
persons  who  had  the  legal  right  to  them,  the  PtterJ  coaMnit 
prove  these  bills  again  under  the  same  commiasion.  Whether 
or  not  the  Pet€T$*  could  have  proved  these  bills  under  the  Abh 
lopff  commission,  will  be  seen  by  considering  whether  or  mA 
they  could  have  maintained  an  action  at  law  against  the  Ats- 
lopf  before  the  bankruptcy :  had  such  an  action  been  broigiitf 
it  would  have  been  an  answer  to  it  to  have  shewn  that  die  bilb 
bad  been  already  paid  by  the  Dunlcpi.  The  estate  of  the  Do* 
lop9  having  once  paid  these  bills,  I  cannot  conceive  bow  the 
'  Dunlops^  could  be  again  liable  on  the  bills ;  and  yet  the  air- 
mative  of  that  proposition  must  be  established  before  aay  fair 
opposition  can  be  made  to  the  present  action.  Asitisdev 
that  the  Petered  could  not  have  brought  any  action  against  tk 
Dunlopff  on  these  bills  before  the  bankruptcy,  it  seems  to  fol- 
low that  having  been  called  upon  after  the  bankruptcy  of  the 
Dunhps*  to  pay  this  money  which  the  Dunlopi  were  bonod  to 
pay,  the  right  of  action  accrued  to  the  Peter f  only  on  paynieiic 
after  the  bankruptcy,  on  the  same  ground  that  a  surety,  wbp 
pays  money  for  his  principal  after  his  bankruptcy,  may  sue  tk 
principal,  and  the  debt  is  not  barred  by  the  bankruptcy  iwl 
certificate  of  the  principal. 

I  am  therefore  of  opinion  that  the  plaintiff  is  entitled  to 
judgment.  But  as  the  Court  are  equally  divided,  no  jodg* 
mout  can  be  gi^en  in  this  case. 
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179a 

The  Mayor,  &c.  of  London  against  Cole  and  Others.  "U^^^ 

M^OVENANT  by  the  lessors  against  the  assignees  of  the  Ics- 
^^  sees.    The  declaration  slated  that  by  an  indenture  made  ^Jre'^rf 
on  the  25th  of  February^  1777,  at  Xoncfon,  the  plaintiffs  demised  i«eterttifKrts 
to  P.  Longer  and  others,  trustees  for  the  Artillery  company,  the  piain-^ 
^  All  that  piece  or  parcel  of  ground,  being  part  of  the  ground  *'T«'action, 
called  or  known  by  the  name  of  the  Artillery  Ground^  and  different 
heretofore  part  of  the  field  commonly  called  or  known  by  the  [^^pu^^iff 
aame  of  Bunhill  Fields  in  the  parish  of  St*  Luke,  in  the  county  "^^y  bring 
^(Middlesex"  for  60yearS|  under  the  yearly  rent  of  6/.  for  the  ineitherr 
first  30  years,  and  20/.  per  annum  for  the  remainder  of  the  terra^  wuJrbe 
in  which  lease  were  contained  several  covenants  on  the  part  bro«Kht 
df  the  lessees,  one  of  which  was  that  the  captains  of  the  train*  Ttiong^'^ 
bA  bands  of  the  city  should  and  might  from  time  to  time,  when  ^"J!"^^;  ^^ 
And  so  often  as  it  should  seem  gobd  to  the  Lord  Mayor  of  the  aided  after 
city,  or  to  the  said  captains,  have  free  liberty  of  ingress,  egress*  »uul*i6  i^ 
and  regress,  together  with  the  trained  hands»  to  muster,  train»  '^  Car.  s. 
and  exercise  the  said  trained  bands  upon  the  ground  demised^  rwiiiesf)! 
without  any  charge  for  the  same,  and  without  any  let,  suit,  trou-  g  E^J^dS* 
ble,  denial,  &c.  by  the  lessees,  &c.  That  by  virtue  of  that  demise  4  Eaicsso.* 
the  lessees  entered ;  and  on  the  first  of  December^  1796,  al  Zon-  3^^^°  * 
don  qforesaidt  all  their  estate,  right,  title,  &c  in  and  to  the  said  de- 
mised premisesA]^  asrignment  thereof then^theredulymadetCnme 
to  and  vested  in  the  defendants ;  by  virtue  of  which  assignment 
they  afterwards  entered,  &c«     Then  it  stated  certain  breaches 
ofthe  covenant,  that  the  captain  of  the  trained  bands  had  not 
had  free  liberty  of  ingress,  egress,  and  regress,  together  with  the 
trained  bands,  &c^  for  that  C  Porter  and  T.  Jennings^  two  of 
the  said  captains  were,  on  separate  days,  prevented  by  the  de 
fendants  entering  on  the  said  ground  for  the  purpose  of  train- 
ing, mustering,  and  exercising  the  said  trained  bands,  &c. 

To  this  the  defendants  put  in  nine  pleas,  among  which  were 
the  following; that  thelessors  did  not  demise  to  the  original  les- 
sees modo  &  form& ;  that  the  estate,  &c.  ofthe  original  lessees  did 
not  come  to  or  vest  in  the  defendants  by  assignment  modo  & 
formd ;  and  that  the  said  captains  had  free  ingress,  &c. 

Issues  were  joined  on  all  these  pleas,and  found  for  the  plain  tifls 
on  the  trial  in  London,  subject  to  the  opinion  of  this  court  on 
2  case  reserved.  The  only  ijuestion  in  that  case  Was,  whether  the 

P  p  2  militia 
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1798.    militia  of  London^  raigfsd  by  tbe  stat.  26  Geo.  3.  e.92.  inlieoof 
the  trained  bands,  could  or  could  not  be  exercised  in  die  Jr^ 


'^Acf of *'  ^t(ferjf  Ground  within  the  meaning  of  the  covenant  contaiiied 
LoMDo  V    in  the  lease  of  1777  f  This  Court,  being  clearly  of  opinion  thit 
Cou.     Aey  mighty  ordered  the  postea  to  be  delivered  to  tbe  phintifi 
in  the  last  term. 

After  the  above  case  was  disposed  of  the  defendants  roored  in 
the  last  term  to  arrest  the  judgment,  on  the  ground  that  the  a^ 
tion  was  local  and  should  have  been  tried  in  the  county  of  ilfU* 
dletfex  where  the  land  was  situate,  on  the  authority  ot  Barker  r. 
Damer;  Carth.  182 ;  1  Shaw.  191 ;  8  Mod. 387.  and SaUcfb. 

GibbMfJackiOHfWOid  IL  Smiih^  now  shewed  cause  against  tbt 
rule.  First ;  the  foundation  of  the  application  fails,  becaose  it  b 
not  expressly  stated  in  the  declaration  that  the  land  lies  io  tbe 
county  o{ Middlesex f  or  out  of  London.  It  is  not  stated  dntdie 
.Artillery  Ground^  the  land  demised,  lies  in  JlfideUean,  bet 
merely,  that  formerly  it  was  part  of  a  field  commonly  cilM 
Bunhill  Pieldj  in  the  parish  of  5^  Luke^  in  the  county  of  iVi^ 
lesex^  which  is  nothing  more  than  that  the  ground  was  repotd 
fo  lie  in  Middleeex.    And  if  it  be  doubtful  whether  the  Wd 
lie  in  Middleeex  or  London^  that  alone  is  a  sufficient  nsm 
for  discharging  the  rule ;  for  unless  it  cleariy  appear  on  tileI^ 
cord  that  there  has  been>  a  mis-trial,  the  plaintiflb  are  entitM 
fo  their  judgment.    But,  secondly,  if  the  land  demised  be  lo- 
cally situate  in  JUiddleeeXt  two  of  the  issues  joined  in  this  case 
were  on  facts  alleged  to  have  happened  in  London^  andtbfr^ 
fbre  were  properly  tried  in  London.   The  first  is  on  the  demn 
made  ai  London^  the  second  also  is  on  the  assignment  wudttl 
London:  for  in  tbe  declaration  it  is  alleged  that  the  demise  n$ 
made  at  London^  and  the  assignment  at  London  afortsmi^vA 
the  pleas  deny  both  these  allegations  modo  et  fondL   AimI' 
only  one  of  the  material  facts  on  which  the  action  is  fooo^el 
arose  in  London^  the  plaintifi^had  his  option  either  to  bring  ^ 
action  there  or  in  the  county  where  the  other  facts  bappeiei 
In  Bulwer*s  case  (a)  the  rule  is  clearly  laid  down,  «<  In  all  ee^ 
where  the  action  is  founded  upon  two  things  done  in  serefit 
counties,  and  both  are  material  or  traversable,  and  the  oDeviti^ 
out  the  other  doth  not  nuiintain  the  action,  there  the  plaii^if 
may  choose  to  bring  his  action  in  which  of  the  coandesk 
yk\\\{by*    This  rule  has  always  been  acted  upon,  and «« 

{a)  7  C«.  2.  a.        (»j  8m  alM  itoU  ▼.  Brut^  anU,  9  yoU  241,  per  ^iU«n^^ 

*  {Mitica* 
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particularly  t^cogfnised  in  GregMn  ▼.  Heather  (a).    Thiraiy ;     1798. 
but  fven  if  the  action  were  iitiproperly  brought  in  Lmdon^  the 


defendlmts  should  have  demurred  and  cannot  take  advantage  ^*J^*^**' 
of  this  objection  after  verdict,  by  reaeo^  of  the  stat.  16  Sf  17    i^wdow 
Car.  2.  c.  8.  which  enacts  that  if  any  verdict  shall  be  given  in     colsI' 
any  action^  &c.  judgment  thereupon  shall  not  be  stayed  or  revers- 
ed '<  for  that  there  is  no  right  venue,  so  as  thecausewere  tried  by 
^Jury  of theproper  county  orplacewherethe  actionislaid.^*  And 
th6ngh  it  was  at  first  doubted  whether  that  act  only  applied  to 
those  oases  where  there  was  a  wrong  tenue  in  the  right  county , 
or  to  those  where  the  cause  had  been  improperly  tried  in  the 
wrong*  county,  it  has  been  solemnly  adjudged  that  the  latter  is 
the  true  construction  of  the  act  Crafie  v.  Boite^  1  Sa:md.  246. 
1  Fenlr.  22;  and  Sir  T.  Saym.  181 ;  SSalk.  364  2  Fiji.  ^br. 
834.  Cheto  v.  Briggs^  12  Mod.  7 ;  Santler  v.  Heard^  2  Bl.  Rep. 
1033.  per  BlackstoHe^  J. ;  and  the  Mayor,  &c.  of  Berwick  v. 
Ewartf  ib.  1071.  per  Goulds  J,    The  only  case  in  which  a  con- 
trary role  was  adopted  is  that  of  Tlmrsby  v.  Plant  {b) ;  for  the 
case  of  Barker  v.  Damerf  on  the  atitbority  of  which,  thiis  rule 
was  obtained,  is  distinguishable  firom  the  present ;  in  that  case 
there  was  a  plea  to  the  jurisdiction  of  the  court,  and  a  demurrer 
to  the  plea,  so  that  the  stat  16  ^  17.  Car.  2.  could  not  apply  to  it 
And  of  Thursby  v.  Plant  it  is  sufficient  to  observe,  1st,  That 
it  was  decided  before  that  otCrqftey.  Boite  and  the  other  cases 
above  referred  tain  which  a  contrary  rule  was  established ;  and 
3dly,  it  was  argued  when  the  stat  16  ^  17  Car.  2.  was  suspend* 
ed ;  for  that  act  had  force  at  f&rst  only  for  three  years  and  to  the 
end  of  the  session  of  parliament  afterwards;  and  though  the 
statute  was  afterwards  revived  and  thadie  perpetual  by  stat  22 
^  23  Car.  2.  c.  4.,  its  operation  was  suspended  when  Thursby 
V.  Plant  was  decided.    And  if  this  defect  of  mis-trial  (if  any) 
were  not  cured  by  the  stat  16  ^  17  Car.  2.,  it  clearly  was  cured 
by  a  subsequent  stat  5  Oeo.  1.  c.  13.,  which  enacts  that  where 
any  verdict  has  been  or  shall  be  given  in  any  action,  &c  the 
judgment  tbereupon  shall  not  be  stayed  or  reversed  fbr  any  de- 
fect or  fault,  eitherinform  orsubstAnce^  inany  bill,  writ,original 
or  judicial,  or  for  any  variance  in  such  writsfrom  thedeclaratioa 
or  other  proceedings.    Preach  q.  t  r.  Wiltshire^  2  Str.  1085. 

(a) 2  Str. 797,  and  «  Ld.  Baym.  1465. 

W 1  ^mmd.  837.  1  Sid.  401.  1  X«o;  S69 1  sod  2  &«•  439. 448.  468.  492. 

Erskine^ 
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I798»        Erslnne^  Law^  and  Oarrcw^  in  sopftort  of  the  role.    Tmt, 

it  does  sufficiently  appear  that  the  premises,  in  reapect  of  which 

'^%c!7r  ^^  ^^^^^^  IS  brought,  lie  in  Middlesex.  The  reputation  isooly 
i-oNDOM    annexed  to  the  namet  not  to  the  locality  of  the  place ;  iti«  al- 
VoLK.     le'ged  ill  the  declaration  that  the  Artillery  Ground  m  part  of 
Bunhill  Fieldy  which  Bunhill  Field  is  in  the  county  ofMid' 
dlesex.  Secondly;  this  being  an  action  of  covenant  against  die 
assignees  of  the  lessees,  it  should  have  been  brought  in  Mi* 
dUitex  where  the  land  lies ;   for  this  is  an  action  founded,  not 
,on  any  privity  of  contract,  but  on  a  privity  of  estate  only.  Tha 
*  therefore  is  an  much  a  local  action  as  an  ejectment,  which  must 
be  brought  in  the  county  where  the  lands  are  situate,  otherwiK 
..it  is  error  on  the  record.    In  Way  v.  Yally  (a)  Lord  HoUsui 
.  that,  the  action  being  brought  against  the  assignee  of  the  lessee 
■  **  it  was  grounded  upon  theprivityoftheestate  whichisloeal^Dd 
.therefore  to  be  brought  where  the  land  lies."  And  astheassigsees 
of  the  lessees  are  not  liable  on  any  privity  of  contract,  it  is  imma- 
terral  in  what  plac0  the  demise  and  assignment  were  made. 
Thirdly :  then  if  this  were  a  defect  originally,  it  is  not  cored  b; 
the  Stat.  16  ^  17  Car.  2.,  which  only  applies  to  cases  where 
there  was  an  improper  venue  in  the  right  county,  for  before  that 
statute  it  was  necessary  to  award  the  venue  from  the  particolar 
hundred.  And  the  act  expresslysays,^  but  thatall  such  omissiooiy 
variances,  defects,  and  all  other  nmttersof  the  like  nature  not  be- 
ing against  the  right  of  the  matter  of  the  suit,  norwherehfiii 
'inme  or  trial  is  altered^  shall  be  amended  by  the  judges  ofthe 
courts  where  such  judgments  are  or  shall  be  given ;  evideotly 
ireaning  that  the  trial  should  still  be  in  the  proper  eoaoty* 
Such  was  the  construction  put  on  the  statute  in  Barker  v.  Dff* 
'    mer,  which  case  was  afterwards  recognized  by  Holt^  Ch.  X  in  6 
Mod.  194.,  where  he  said  ^  your  case  of  Barker  v.  JDosier  i« 
good  law/'    That  this  was  the  intention  of  the  Legislature, » 
further  manifested  by  ad  verting  to  the  stat,  21  Jotu  1.  c.  13.  *^^^ 
act  for  the  further  reformation  of  jeofails,'*  which  says  that  no 
judgment  shall  be  stayed  ^  by  reason  the  visne  is  in  some  part 
misawarded  or  sued  out  of  more  places  or  of  fewer  places  tfaaq 
it  ought  to  be,  so  as  some  one  place  he  right  namedJ^   And 
with  regard  to  the  stat.  5  Geo,  I.  c.  18.,  that  is  only  applicable 
to  cases  where  there  is  some  defect  in  the  writ  or  variaDce  be- 
tween the  right  and  declaration,  or  other  proceedings,  but  doea 
pot  extend  to  cases  where  there  has  been  a  mis-trial. 

(,)«!,«,,  .9*.  ^ 
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r^ord  KentoNi  Cb.  J.  Had  it  not  been  for  tbe  case  alluded  to     1798. 
y  tlie  defendant's  counsel,  it  would  not  bave  occurred  to  me  — — — 
lat  this  was  a  local  action.     An  action,  tbe  fruit  of  wbicb  is     ^^^  ^/^^ 
iie  delirery  of  tbe  land  itself,  is  necessarily  local,  because  tbe    ^^]|^* 
ossession  of  land  situate  in  one  county,  cannot  be, del iirered  by     cols. 
be  slieriflTof  anotber.   But  ^eat  inconveniences  would  follow  a 
leterminationtbatan  action  of  covenant,  where  damages  only 
ire  to  l>e  recovered,  must  be  brongbt  in  tbe  county  where  tbe 
ands,  in  respect  of  wbicb  tbe  covenant  was  made,  are  situate. 
We  have  valuable  possessions  in  distant  parts  of  the  world,  par- 
icularlyin  tbe  Wesi  India  islands,  great  part  of  wbicb  is  trans- 
ferred from  hand  to  band  in  this  country;  and  if  no  action  could 
be  broogbtbereon  tbe  covenants  contained  in  such  conveyances 
there  would  be  a  failure  of  justice.    Without  discussing  that 
point  however,  I  think  there  is  great  weight  in  all  the  answers 
given  to  this  application  by  tbe  counsel  for  tbe  plaintiffs.    In 
the  first  place,  it  does  not  clearly  appear  that  the  land  lies  in  the 
«^unty  of  Middlesex:  it  is  described  as  heretofore,  partof  a  field 
in  the  parish  of  Si.  Luke,  in  tbe  county  of  Middlesex :  but  for 
any  thing  that  appears  on  this  record  this  field  may  bave  changed 
ka  jurisdiction :  so  lately  as  in  the  reign  of  Henry  VIll.  part 
of  Cheetermm  taken  out  of  that  county,  and  tbe  same  thing  has 
happened  in  several  other  counties.    At  tbe  most,  tbe  words 
used  in  this  declaration  are  equivocal.  Tbe  next  answer  also  has 
great  weight.    Here  one  issue  was  on  the  fact  of  the  execution 
of  tbe  deed  in  Ltmdon.ou  which  tbe  action  is  brought;  that  issue 
was  properiy  tried  in  Limdon.  Whatissaidon  tbissubjectin  the 
<a«e  cited  trrnxStrmge  (a)  is  pointed:  "7  Co.JJiihocr#  case  is  ex- 
press that  where  matter  in  one  county  is  dependent  on  matter  in 
another  county,  tbe  plaintiff  may  lay  hisaction  in  either.  Etper 
Cnriam:  Tbe  law  is  certainly  so."  Then  consider  theeffectof  the 
Stat,  16  ^  17  Car.2.:  tbatwouldlittle  deservethe  name  of  an  om- 
nipotent act,  as  it  has  sometimes  been  called*  unless  it  would 
eure  such  an  objection  as  tbe  present,  that  is  taken  merely  to 
dude  tbe  justice  of  tbe  case.    But  I  think  that  that  act  has 
cured  this  defect,  if  it  were  a  defect ;  and  I  cannot  express  my- 
self in  better  terms  than  Kelynge,  Ch.  J.  and  Rmuford  and 
Morciom  Justicespdid, ««  one  oftbe  cases (fr) cited,  who  said  that 
« the  words  oftbe  statute  were  plain ;  that  tbe  issue  was  toied 
bj  a  jury  of  the  proper  county  where  the  action  was  brought 
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179S»  '  which  iracFUbiii  the  express  words  of  the  ftetote,  and  (as  A^ 
"  coDceiyed)  within  the  iolent  of  the  statute.*' 

^^c^of^^  AsHHuasTi  J.  declared  himsdf  of  the  aaaie  opinioB. 
l^ivop«  Grose,  J.  This  rule  waa  obtained  principally  on  the  antho- 
cols.  rity  of  Barkerv.Damer:  but  on  referring  to  that  case  it  appeait 
that  the  question  arose  on  a  demurrer,  and  not  on  a  motkra  is 
arrest  of  judgment  I  admit  that  where  an  action  of  ooveMst 
If  brought  on  a  privity  of  estate,  and  not  of  contract,  the  ac- 
tion must  be  brought  in  the  county  where  the  lands  lie:  jf  itbt 
not  brought  there,  the  deffsndant  must  take  advantage  of  it  be- 
fore verdict,  otherwise  the  defect  is  cured  by  the  stat.  16  ^17 
Car*  2.  In  addition  to  the  cases  cjted,  there  is  another  of  Jd* 
4erhy  v.  Wue^  2  Leti.  1Q4,  where  (^  issue  having  been  tried  in 
Landimf  on  afeofiinent  of  Janda  in  Ox/'wdshire,  a  motion  was 
made  in  arrest  of  judgment,  because  the  fiction  was  local  and 
ought  to  have  been  brought  in  Oxfordshire^  but  **  per  Fotq^iosi 
Ch.  J.  &  Curtusi»  resolved  this  is  cured  by  the  statute uf4eo&ib 
17  Car»  2.  by  the  express  words  thereof,  being  tried  ia  tlie 
county  where  the  action  is  brought;  and  they  referred  to  the 
ca^e  in  1  S^umiL  246*  The  case  in  Xertnto  ia  tfiffefora  ajpplicft- 
ble  to  the  present;  because  it  shews  that  even  in  cases  wlKVfetbe 
action  ia  local,  the  objet^tion  that  it  has  been  tried  in  aaoAir 
county,  cannot  prevail  on  a  motion  ia  arrest  of  judtgnti^t. 

Lawrehcb,  J.  The  rule  laid  down  in  JtyAper's  case  gires  a 
decisive  answer  to  this  application ;  it  shewa  th^t  ipfhera  several 
material  facts  arise  in  different  counties  t^e  plaintiff  nm  \wg 
his  action  in  either.  The  instance  of  au  ejectment,  tavbicb 
this  case  has  been  compared,  is  very  ^stinguishs^bW  fnaa  ^ 
there  if  the  action  is  not  brought  in  the  proper  ^outtty,  a  dii- 
culty  would  arise  with  reapect  to.  the  e^ecutioig  for  the  akeriff 
of  one  county  cannot  deliver  the  possession  of  land  iu  aj^sdMr* 
Then  with  regard  to  the  efiect  ofthe  stat  16  ^  17  Qir.  2L ;  tki 
defendant's  counsel  wish  ua  to  put  a  construction  on  it  diflerest 
from  that  which  it  has  received  ^nth^.several  decisaoiisaHaded 
to  by  the  other  side:  but  in  those  cases  (u)  it  waaaolemnly  i^ 
dded  that  that  statute  reqoedied  auch  a  defect  as  that  oo»< 
plained  of  in  the  present  cas^ • 

Rule  discharged* 

(«}  Tbe  laoMs  pt^ni  w«i  mM  to  Le^mg.  r,  ^dy  Cubwi^*  I  U*  Sagm.  ^* 
Cart^,  448.,  and  also  in  the  cue  of  The  Bailifls  nnd  Citisem  of  Che  City  of  U^ 
JUId  V.  SlaUtt  mUk.  1141,  C«  B.  after  •  coosideratiqo  oCsai  tlie  iwUlontia» 
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loe  oh  the  Demises  of  Elizabeth  Sheers  and  John 
Maw  SON  and  Mary  his  Wife  against  WilliamJef-  m^sSH 

FCRY,RlCHARDBuTLER,and  £l1Z  ABETH  GqODYER« 

■  1H£  following  case  was  reserved  on  the  trial  of  this  eject-  J{jjf^yl!p 
B-  ment  at  the  last  summer  Warwick  assizes  for  the  opinion  and  hb  '  ' 

f this  Court.  i:l?,t- 

J.  Goodacre^  being  seised  in  fee  of  the  premises  in  question,  |?  ^^'^ 
y  will  dated  20th  May  17&1  devised  to  his  wife  .4.  Ooodacre  part  thkT 
3r  life,  after  her  decease  to  bis  daughter  JUary  Fruneell  wife  £j^ 
f  W.  JRritweU  for  life,  and  after  her  death  to  his  grandson  71  wm  then 
^rinoell  son  of  W,  and  M.  Fr%$weU  and  to  his  heirs  for  ever;  1|^\^V 
mi  in  case  bis  said  grandson  T.  Frihwelt  should  depart  this  life  <^  "»- 

J  >  •  .        ^1  .        ..t  V    *         .  r*    »       ti.         ▼•▼or  or 

md  lemoe  no  tsiuef  then  (his  wdl  was)  that  the  said  dwelhng-  mrvWon  of 
iouse,&c.  should  be  and  return  unto  EKzaheth^  Mary  and  Sa^  ^^^J^^ 
'ah  the  three  daughters  of  IF.  and  .If.  Friswellof  the  survivor  •iik.««  ti» 
>r  survivors  of  tbem  to  be  equally  divided  betwixt  them  share  mTm.^ 
ind  share  alike;''  nevertheless  his  will  was  that  the  said  pre-  ^*^\fooA 
[nises  should  go  to  his  son  W.  Ooodacre  for  Yiief  immediately  devise, 
ftfter  th^  decease  of  bis  wife  A.  Ooodaere^and  after  his  de-  ^aftP^4 
cease,  the  said  premises  and  every  part  thereof  to  go  asabove-  L^JJf^ 
mentioned  to  hi8dattgblerJlf./Vt«iseliuid  her  issue  as  aforesaid.''  ny.  jroo. 
On  the  devisor^s  death  in  1767,  his  wife  A.  Goodaert  entered,  i^^^^gg^;! 
and  continued  ia  posoeasion  until  hwrdeatb  in  April  17fl2,wheM   ^     y        j 
W.  Goodaere  theson  entered.    In  Trinity  term  I764thesaid*^  <^--m/      - 
Mary  FrismeU  the  dai^hter,  (her  husband  being  then  dead)  /  ^     ' 
TUsuis#Wme//thegraBdsoaandIK.G'es«toereleTiedafiiiec^^x/^^^^  <«  ./A   V 
the  premises  in  questioaf  the  usesef  which  were  declared  to  be  /^  v'   r  ^    . 
to  B*  Inge,  to  make  him  tenant  to  the  preectpe^  in  order  that    ''  ^  /^  _^  . ,  ? 
a  common,  recovery  might  be  suffered ;  in  the  Trinity  term  fol-  .  / 
lowing  a  reeovety  was  suffered,  and  the  iises  were  declared  tobe^ 
to  T.  (]reo4iiereaDd7.  Cater  bis  trustee*  who  afterwards  convey-  ^  ^<^«^  i^/  v  vTt 
ed  the  premises  to  W.  -/e^rsy  one  of  the  defendants.  T.  Frinoell  <^  (*.^  /i-  /<// 
the  devisor's  grandson,  died  in  SeptemherMe%  unmarried  and 
without  ia8ue,neverharingbeen  in  tbepossessien  of  thepremisesu 
^ary Friewellf  the  daaghter^  diedin  February  1779.    And 
^*  GoodacrOf  the  last  tenant  for  life,  died  in  March  1795. 
Sarah  Fri^weli,  ane  of  the  daughters  of  WjBindM.FritweU,died 
in  August  1789  ;  Elizabeth  another  of  the  daii^hters  and  one  of 

the 
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1798.    the  lessors  of  the  plaintiff  married  Sheen  and  survifed  bin; 

-  and  Mary  the  third  daughter  married,  J.  Maupwa^  and  they 

Ig^M     ^^^  ^^^  ^^^^  ^^o  lessors  of  the  plaintJAT.  The  abore  defeiHhsti 

JspFsft  y.  mie  tenants  in  possession  of  the  whole  of  the  premises.  Ad  ac- 
tnal  entry  was  made  by  the  lessors  ofthe  plaintiff  after  the  deatb 
of  W.  Goodacre  and  before  the  day  of  the  demises  bud  in  the 
declaration. 

This  case  was  argued  in  last  MichaelmoM  term  by 
Reader  for  the  plaintiff.  The  qnestion  is,  Whether  Tkm<tf 
Primcell  the  grandson  took  an  estate  tail,  or  a  fee  defeasible  oe 
the  event  of  his  leaving  no  issue  at  the  time  of  his  deadi?  TV 
estate  is  first  given  to  him  and  ku  heirs  for  ever;  ^batincMc 
be  should  depart  this  life  and  leave  no  iune^  then  over.  The 
question  then  is.  Whether  by  these  latter  words  the  devisor  in- 
tended the  remainder  over  to  take  effect  after  an  indefinite 
failure  of  issue  of  71  F^  or  only  in  case  he  shoald  die  wilboot 
leaving  issue  at  the  time  of  his  death?  If  the  former,  tbej  in- 
deed T.  F.  took  an  estate  tail,  which  is  barred  by  the  fine  tW 
recovery ;  if  the  latter,  then  the  devise  over  is  good  by  wajof 
executory  devise.  The  first  words  of  limitation  wonld  eertainlj 
carry  the  fee.  It  is  true  that  their  general  operation  may  be  con- 
fined by  subsequent  words  to  carry  only  an  estate-tail ;  but  the 
Court  must  see  clearly  that  such  was  the  intention  of  the  derisor. 
Mow  here  the  intention  appears  clearly  to  Irave  been  not  to  give 
T.  F.  an  estate  tail,  but  to  confine  the  words  *'  and  UtKt  soii- 
Meto  thetimeof  thie  death  of  7\^.;and8uch  isalsotbeirgnn- 
matical  construction.  If  this  were  the  case  of  penoDaiitff  i< 
would  be  perfectly  clear  ;^  for  since  the  case  of  Forth  v.  Ci^ 
man  (a)  to  the  present  time,  such  words  have  always  been  con- 
strued to  mean,leaving  issue  at  the  time  of  the  death  of  the  M 
taker.  It  was  so  held  in  Atkinson  v.  HHtchinsom{b)f  and  Beti 
V.  Snell  (c).  It  is  true  that  Lord  Parker  in  Forth  v.  Cksf^n 
took  a  distinction  in  this  respect  between  adevise  of  a  freeboU 
and  of  a  chattel  interest;  saying  that. the  reason  why  adevi^ 
of  a  freehold  to  one  for  life,  and  if  he  die  without  issue,  tbento 
another,  is  determined  to  be  an  estate  tail,  is  in  favour  of  tie 
issue,  that  such  may  have  it.  But  then  it  is  to  be  obseired 
there  was  no  express  devise  to  the  issue  of  the  first  taker;  and 
therefore  if  the  first  taker  did  not  take  an  estate  tail,  the  mf 
would  have  nothing,  which  would  have  been  contrary  totbe 

(o)  1  p.  fTm.  663.  {b}  S  P,  9fmf.  258.  (c;  8  Jlk.  ^l 

apparent 
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ipparent  (intent  of  the  devison  But  here  it  is  not  necessary  to     1798. 
make  such  a  construction  in  favour  of  the  general  intent,because  "" 
I  sufficient  estate  isgi  ven  to  the  ancestor  to  carry  it  to  his  issue     gigmiiui 
if  he  had  any.    Besides,  the  distinction  above  alluded  to  was  JBr'aar. 
rejected  by  Lord  Kenyan f  in  Porter  y. Bradley  (a),  which  res- 
U>red  the  law  upon  that  subject  to  its  true  ground,  viz.  the  in- 
tention of  the  devisor.    In  these  cases  the  Court  will  not  give 
an  artificial  meaning  to  words  in  order  to  defeat  the  intention 
of  the  devisor ;  though  in  some  cases  they  will  construe  words 
which  are  properly  words  of  limitation,  to  be  words  of  purchase 
in  order  to  effectuate  the  intent.    Baqshaw^  v.  Spencer,  1  Vezm 
147.     Hodgeofi  v.  Ambrose,  Domgl.  841.    The  case  before 
cited  o(  Porter  v.  Bradley  (a)  is  directly  in  point.  There  lands 
were  devised  to  J.  and  his  heirs,  and  if  he  die  leamngno  igeue 
behind  him,  then  over;  and  the  limitation  ever  was  holden  to  be 
good  by  way  of  executory  devise.    It  is  true  that  some  weight 
was  laid  on  the  word4  *^  behind  him,**  as  confirmatory  of  what  the 
deviser  intended;  but  Lord iiLeiijf on  expressly  said  that  even  if 
the  first  words  only  had  been  used,  viz.^  leaving  no  iseue^*  they 
must  be  restrained  to  leaving  issue  at  the  time  of  his  death,  ac- 
cording^ to  LofrdMaccksfiekTs  opinion  in  Forth  v.  Chapman. 
Now  here  that  intention  is  manifested  from  other  parts  of  the 
will.  The  very  next  devise  is  of  estates  for  life  to  the  sisters  of 
T.  F.  or  the  jMirvivor  of  them*  which  shews  that  the  event  on 
which  the  devise  over  was  to  take  effect^  was  in  the  contempla- 
tion of  the  devisor,  to  happen  within  the  period  of  lives  then  in 
being,  which  cannot  be  supposed  to  have  been  intended  after 
an  indefinite  failure  of  issue  of  the  first  taker.    It  may  be  said 
indeed  diat  he  intended  to  give  the  sisters  a  fee;  it  appears  how- 
ever that  hfd  knew  how  to  do  that,  if  he  had  so  intended:  but  it 
is  evident  that  he  did  not  regard  their  issue;  for  in  case  of 
either  of  their  death,  the  whole  was  to  go  over  to  the  survivor. 
UKeily  V.  Fowler  in  1768  (b)  Lord  C.  J.  Wilmot  said  that  he 
would  lay  hold  of  the  most  trifling  circumstances  to  give  effect 
to  the  apparent  intention  of  the  testator.    In  Hughes  v.  Sayer 
(c)  a  bequest  of  personal   estate  to    A»    and   B.,  and  if 
either  die  without  children,  then^to  the  survivor,  was  holden  a 
good  devise  over  ;   because  though  children  unborn  were 
considered  the  same  as  issue,  yet  the  limitation  over  being 

(a)  ^Aie,  3  ▼•!.  146.  (b)  Vide  the  ULwne  caw  mentioned  io  FMrnc'i 

If.  J)n,  S3a.  and  t45.  (c)  1  />.  9Vm$.  534. 

to 
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179S.  to  the  sumror  thewed  that  the  testator  meant  a  ijiog  widwat 
children  liriog  at  the  death  of  the  party,and  not  after  ta  iodefi- 
Dite  failure  of  issue.  So  in  Balguy  v.  BamUtam(€(^^heqaeAti( 
JwvsAT.  personalty  to<  the  daughter,  and  immediately  from  aadafter  her 
decease  without  issue  of  her  body  then  orer,  was  holden  to  be  t 
good  bequest  over.  So  2  Ck^n.  Repi.  187.  These  indeed  were 
cases  of  bequests  of  personal  property;  but  they  serve  to  shew 
what  small  circumstance  the  courts  have  laid  hold  of  to  coafse 
die  words  leammg  no  tt^aet  to  the  time  of  the  death  of  die  fini 
taker.  Here  the  intention  clearly  was,  not  to  leave  the  estato 
devised  orerto  die  granddaughterain  the  power  of  thegrandsoi^ 
in  which  case  he  might  defeat  themby  an  act  of  bis  own :  w^ick 
must  be  the  case  if  he  is  construed  to  take  an  estate  tail ;  but  dv 
Court  will  give  eflect  to  the  devisor^s  intent  by  construing  the 
linutation  over  to  be  good  by  way  of  executory  devise* 

Romilly  conIrA,  contended  diat  T.  F.  tbe  grandson,  took  aa 
estate  tall  under  the  will,  1st,  on  the  aiHhority  of  decided  cases; 
3dly,  on  principle.  1st,  The  case  of  Forth  v.  Chagmam  (ft)  ii 
an  authority  for  the  defendant;  for  Lord  Parker  there  held 
that  as  to  the  freehold  estate,  the  dying  and  leaving  no  ieeie 
most  be  taken  generally,  and  not  confined  to  a  dying  witboat 
issue  at  the  time  of  die  death  of  the  first  taker ;  thongfahe 
thought  otherwise  as  to  the  leasehold.  The  same  distiactioo 
was  recognised  by  Lord  Bmriwid^  in  Shtffield  r.  Lord  Orrerji 
(e);  so  in  Sautkiy  v.  JT^oneAsiM (d), Lord  Sti^ordt.  BuHef 
(s).  Read  V.  Snell  ff),  ami  Aikmmm  v.  Skieldnmm  (^r.)  h 
Walter  y.  Drew  {h)  tbe  testator  hnvhig  two  sons,  W.mniR 
devised  that  if  TF.  sbcMdd  die  and  leave  no  issue  of  his  bod/i 
then  he  devised  bis  lands  to  R.  and  bis  heirs;  and  it  was  there 
holden  that  W,  took  anr  estate  tail  by  implication.  The  die- 
tinction  taken  in  Forth  v.  Chapman  was  again  recognised  bj 
Lord  Mansjietd  in  Deeii  d.  Geering  v.  Shenton  (t).  There  one 
devised  landlB  to  his  grandson  &  and  the  heirs  of  his  body,  and 
their  heirs  for  ever,  chargeable  with  an  annuity  to  JIf.  for  liftt 
and  in  case  S.  should  die  without  leaving  issue  of  his  body, 
dien  to  G.  in  fee,  cbai^able  with  the  like  annuity,  and  also 
chargeable  with  the  payment  of  lOOli  to  the  testator^s  niece 

(a)  nfo9^Uy*s  ttzp.  186.  {h)  1  P.  Wnu.  663.  CO  3  ^tt.«8. 

id)  S  Fez.  616.  (c)  S  K«i.  ISO.  {/}  «  Jik  Ul 

(g)  3  P.  Wm».  861.  {k)  Com,  A.  378.  (I)  Cm^.  410. 

within 
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witbin  one  year  after  O*  or  b»  lieirs  sliottid  be  possessed  of  tbe  1798L 
premises.  It  was  beld  tbat  S.  took  an  estate-tail,  nolwith*  .^— « 
standing  tbe  circumstances,  wbicb  are  similar  to  tbese  bere  re-  ^gSut 
lied  on,  to  sbew  a  contrary  intent,  namely,  tbe  supposition  J^amar« 
that  tbe  estate  would  come  to  G.  during  tbe  lifetime  of  tbe  tes- 
tator's niece  tben  living,  and  tbe  express  estate  derised  to  tbe 
issue  of  die  first  taker;  so  tbat  no  necessity  existed  for  putting 
that  construction  on  tbe  will,  in  order  tbat  tbe  issue  migbt  take 
aswassaidwitb  respect  t^Farthy.ChapmoM.  As  to  all  tbe  cases 
cited  contr&  (except  tbat  i^P&rier  v.  Bradley)  it  is  suflknent 
to  say  in  answer  tbat  tbey  were  bequests  of  cbattel  interests,and 
therefore  fell  witbin  the  distinction  in  Fmrth  v.  Chapman.  In 
Porter  v.  Bradley  (a)  tbe  Court  cbiefly  relied  on  the  words 
^leaving  no  issue  behind  Atm,"  which  meant  tbe  same  as  nuvi* 
ttS9itfl^  and  confined  the  general  operation  ofthe  words  to  tbo 
time  of  bis  death.  It  is  true  Lord  Kenyom  is  supposed  to  hare 
gone  further  and  to  have  said  tbat  without  those  latter  words  he 
thoold  hare  been  inclined  to  put  the  same  construction  on  the 
others  and  that  be  should  require  a  great  deal  of  argument  to 
convince  him  tbat  a  different  construction  ought  to  be  put  on 
the  same  words  in  respect  to  real  or  personal  estate.  At  most 
however,  this  is  only  an  obiter  opinion,  and  that  not  a  positive 
one.  And  bis  Lordship  in  a  subsequent  case  of  Daintry  r. 
Daintry  (6)  adopted  the  distinction  in  forth  v.  Chapman ;  and 
the  Court  decided  tbat  after  a  devise  upon  a  contingency  to  one 
and  the  heirs  of  his  body,  and  if  he  should  die  without  issue  of 
his  body  then  over,  the  first  taker  took  an  estate  tail  in  the  real 
estates  and  the  personal  estate  absolutely.  At  any  rate  it  is  now 
too  late  to  inquire  whether  tbe  distinction  was  righly  taken  in 
PoTthv.  CAoj9maii;itbas  been  so  frequentlyrecoguised  and  acted 
upon  since,  tbat  it  would  be  dangerous  now  to  overturn  it  But 
2dly,0n  principle;  there  does  not  seem  any  absurdity  ito  con- 
struing thesame  words  differently  as  applied  to  differentsnbject 
matters.  This  depends  upon  tbe  different  rules  of  law  applicable 
to  the  respective  species  of  estates.  If  a  man  devise  all  his  free- 
hold and  leasehold  estates  to  ./^.without  more,  it  is  clearly  settled 
that  A.  will  take  the  freehold  for  life  only  and  tbe  leasehold  ab- 
solutely ;  and  yet  it  is  most  probable  that  tbe  testator  meant  to 
give  the  same  absolute  interest  in  both.  So  here  tbe  legal  ope- 
ration of  tbe  same  words  must  be  different  as  to  different  estates; 

(c)  JfUe,  3  Tol.  146.  (ft)  Anie^  6  voL  907.  314. 

for 
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179&  *  for  71 JR  wonld  take  tbe  freehold  in  succeasiotf  to  all  bis  i 

but  tbe  leasehold  he  wo^ld  take  absolutely.    ThedislnctbaU 

tigmimi  tehen  in  these  oases  in  faFonr  of  the  heir  at  law,  whose  iatemts 
iMwwnr.  nj^  nn^  faronred  than  those  of  executors.  And  witbom  sap- 
porting  this  distinction,  as  to  tile  construction  of  die  words  is 
question,  with  respect  to  the  two  different  sorts  of  estates,  tk 
intention  of  the  testator  could  not  take  effect  entirelj;  fiir  if 
they  do  not  mean  after  an  indefinite  failure  of  issue,  die  deri- 
aees  over  could  not  take  the  leasehold  •  Supposing  the  firrt  taker 
had  died  leaving  a  child,  and  that  child  had  died  immedistdy 
after,  the  testator  must  still  have  meant  that  the  Ihnitation  over 
should  take  effect,  which  intention  is  negatived  by  the  platotirs 
aigument.  It  is  more  natural  to  suppose  that  the  testator  meant 
to  limit  thesttCceiMAon  of  bis  property  to  as  remote  a  time  mhe 
could,  than  to  suppose  that  his  intention  was  solely  omfinedto 
limit  it  to  tl^e  period  of  tbe  death  of  the  first  taker. 

Jboiler  .in  reply  observed,  as  to  the  case  of  IFofter  v.  Drm 
{a)  that  the  particular  intent  was  there  made  to  g^tye  way  id 
order  to  effectuate  the  general  intent,  which  was  thai  the  re- 
mainder over  should  not  take  effect  till  after  tbe  extinctioB  of 
the  issue  of  W.  who  were  to  be  first  preferred ;  and  thatiotent 
could  not  have  beeii  effectuated  without  giving  IF.  an  estate  tail 
by  implication,  as  there  was  no  estate  devised  expressly  to  die 
issue.  Besides,  that  case  was  determined  at  a  very  early  period 
before  tbe  doctrine  of  executory  devises  was  so  wc^  understood 
as  it  is  now  ;^it  was  decidefl  by  a  single  judge,  and  thoe  ^en 
no  other  circumstances  as  in  the  present  case,  to  shew  a  con- 
trary intent.    In  the  case  of  Dean  v  Skenton  (b)  the  first  de- 
vise to  tbe  first  taker  was  of  an  estate  tail,  whereas  here  it  isio 
fee ;  and  therefore  the  latter  words  there  devising  the  estate 
over  in  case  the  first  taker  should  die  without  leaving  issue  (^ 
hilt  body,  might  well  be  taken  to  refer  to  tbe  estale-tail  first  de- 
vised, and  served  to  shew  that  the  dying  without  issue  was  in- 
tended generally.  As  to  Dainiry  v.  Dainiry  (c)  there  seened 
to  have  been  some  alteration  in  the  opinion  of  the  Court  before 
tbe  certificate  was  sent;  and  the  reasons  on  which  the  certiii- 
cate  was  founded  not  being  disclosed,  no  argument  can  he  drawn 
from  thence. 


(  a)  Comn  R.  372.  {h)  Comp,  41 0.  (c)  ^aK,  6  fiA.»i. 
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Tike  dmri  said  they  would  consider  of  tUe  case :  but  1798* 

liOrd  Kenton,  Ch.  J.  then  said  thatibe  distinction  taken  in 


yrih .  v«  C^apmoHj  that  the  very  same  words  in  the  same  clause  e^ahui 
a  nirill,  should  receire  one  construction  as  applied  to  one  Jsv'«^r« 
lecies  of  property,  and  another  construction  as  applied  toano- 
er,  Mras  not  reconcileable  with  reasoti:  but  that  if  it  bad  be- 
ine  a  settled  rule  of  property,  it  might  be  dangerous  to  over* 
rn  it.  That  it  had  been  quarrelled  with  by  different  judges, 
id  that  small  circumstances  had  been  relied  on  to  take  parti- 
dar  eases  out  of  the  rule.  His  lordship  added  that  he  had  then 
>nned  no  decisive  opinion  of  this  case,  but  that  it  appeared  to 
im  that  there  were  circumstances  in  the  case  to  shew  an  inten-i 
on  in  the  testator,  that  by  leaving  no  issue  he  meant  aJbilurB 
fissme  ofT,  Friswell  at  the  time  of  his  deaths  the  remainders 
ver  being  life  estates  only.  That  be  was  not  then  prepared  to 
nsay  what  he  had  said  in  Porter  v.  Bradley^  in  which  he  had 
ot  given  any  judicial  opinion  respecting  the  distinction  taken 
a  Forth  V*  Chapman^  but  had  merely-said  that  it  required  a 
^ood  deal  of  argument  to  convince  him  of  the  propriety  of  that 
distinction. 

The  case  accordingly  stood  over,  and  now 

Lord  Kenyon,  Ch.  J.  delivered  the  opinion  of  the  Courts 
after  stating  the  case.  ^ 

When  we  read  this  case  at  first,  it  appeared  to  us  that  there 

was  no  difficulty  in  it:  butthe  defendants  counsel,  in  argfuingit, 

seemed  tothinkthat  ifwe  decidedagainst  his  clientthe  established 

law  of  the  land  would  be  overturned,  and  he  pressed  the  case  of 

Forth  y.Chapmanon  us  with  peculiar  force.  But  it  did  notstrike 

me  in  the  same  light,  and  on  the  best  consideration  that  I  have 

since  been  able  to  give  to  it  at  different  times  Ithink  that  tbisisa 

clear  case  and  may  be  decided  on  principles  that  have  not  been 

disputed  for  a  century.  We  had  occasion  a  few  days  ago  (a)  to 

advert  to  this  doctrine,  when  we  said  that  this  is  a  question  of 

construction  depending  on  the  intention  of  the  party;and  nothing 

can  be  clearer  in  point  of  law,  than  that  if  an  estate  be  given  to 

A.  in  fee,  and  by  way  of  executory  devise,  an  estate  be  given     ' 

over  which  may  take  place  within  a  life  or  lives  in  being  and  21 

years  and  the  fraction  of  a  year  afterwards,  the  latter  is  good  by 

way  of  an  executory  devise.  The  question  therefore  in  this  and 

similar  cases  is,  whether  from  the  whole  context  of  the  will  we 

(a)  Vld.  WilkUwm  ▼.  SmUi,  wp.  655.  V 

can 
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1796.    can  collect  that,  when  an  estate  is  given  to  J.  aid  Ui  \m  for 
'  ever,  bnt  it  he  die  without  issue  then  6ver,  thelenslor  wsit 


JsrvBsr.  rule  was  settled  so  long  ago  as  in  the  re%n  of  Josmi  dieF^Bt, 
in  the  case  of' PeKt  ▼•  Bromn  (a),,  where  the  deriM  bra^to 
Thowuu  the  second  son  of  the  dcFisor  and  his  hein  farmr, 
and  if  be  died  without  issue  Kvingt  WiUkm  his  brotber,  ikeR 
ITtWaM' should  have  those  lands  to  hini»  and  his  hein  ferem, 
the  limitation  over  was  a  good executoiy  devise.  TbatcMebi 
never  been  questioned  or  shaken*  but  it  has  been  ad  veitdl  to  t% 
an  authority  in  every  subsequent  case  respecting  execntoiy  de- 
vises ;  it  is  considered  as  a  cardinal  point  on^  this  heed  of  tka 
law,  and  cannot  be  departed  finom  without  doing  as  nodi  ne^ 
len  ce  to  the  established  law  of  the  land,  as  (it  was  supposed  hf 
the  defendant's  counsel)  we  should  do  if  we  decided  this 
against  him.    On  looking  through  the  whole  of  this  iriH,ver 
have  no  doubt  but  that  the  testator  meaatthat  die  ijing  with- 
out issue,  was  confined  to  a  failure  of  issue  at  the  death  oftki 
irst  taker;  for  the  persons  to  whom  it  is  given  over  wen  tki 
in  existence,  and  life  estates  are  only  given  to  them.  No« 
takingallthis  into  oonsidemtion  together,  it  isimpossiUeiiot  ti 
see  that  the  failure  of  issue  intended  by  the  ttestator  was  to  bca  j 
failure  of  issue  at  the  death  oi  the  fiiBt  taker;  and' if  so,  tbenk 
of  law  is  notto  be  controverted.    It  is  merely  a  question  of  n* 
teotion,  and  weare  all  clearly  of  opinion  that  there  is  nodook 
about  the  testator's  intention.    The  consequence  of  thii,  is  tint 
there  must  be  judgment  for  the  plaintiflT. 

Postea  to  the  plaieliK 

(«)  Cr6.  /«e.590. 

'■'^*'**  Churchill  against  Gardneh, 

It  ii  not  06-  FVlHiS  was  an  action  on  a  bill  of  exchange  by  the  psy« 
rfwUri/°on  -■-  against  one  of  the  acceptors.  The  declaration  stated  tW 
Mdian"  "'  ^'  Bavitiy  on,  &c.  made  his  certain  bill  of  exchange  in  writin?! 
tonvenhit  dated,  &c.  directed  to  the  defendaht  and  J.  Gotf^*,  reqoestin? 
dll^f!diu  *«"*  ♦»  pay  to  the  plaintiff  or  order  19/.  ftr-  4rf.,  which  bill  tk 
It  ii  roffi.  defenddnt  and  J.  Gough  accepted,  &Cm  by  reason  whereof  a»d 
•late  that  according  to  the  custom  and  law  of  merchants,  the  defendaoi 
he  made  it,  ^^^  j^  Gotigh  became  jointly  liable  to  pay  to  the  plaintiff  tb 
said  sam,&c.  and  being  so  liable  the  defendant  inconsidentioa 

thereof,  on,  &c.  undertook^  &c. 

To 
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To  this  the  defendant  demurred  specially,  and  shewed  for     1798. 
»use»  that  it  is  not  aliedged  in  the  declaration,  nor  does  it 


hereby  appear,  that  Bavin  delivered  the  said  bill  of  exchange     chi"lV 
o  the  plaintiff,  &c.  ^  «^«*«*' 

Jne  plaintiff  joined  in  the  demurrer. 
Bayley^xn  support  of  the  demurrer,made  two  objections  to  the 
leclaration.  1st,  It  is  stated  that  the  defendant  and  another  * 
iccepted  the  bill,  and  thereby  became  jointly  liable ;  therefore 
K>th  ought  to  have  been  sued.  2dly,  It  is  not  averred  that  the 
uaker  of  the  bill  ever  delivered  \i  to  the  plaintiff.  The  mere 
naking  of  a  bill  of  exchange,  without  a  delivery,  tranfers  no 
'ight«  Id  Dathwood  y»  Lee  (a)  Windham^  J.  said  ^  There  is  no 
ailureof  payment  unless  the  bill  were  delivered."  The  modern 
precedents  of  declaration  on  bills  of  exchange  state  a  delivery. 
Therefore  as  it  does  not  appear  on  this  declaration  that  the  bill 
WBB  delivered  by  the  maker,  the  plaintiff  has  not  stated  any 
cause  of  action  on  the  record. 

But  The  Court  were  clearly  of  opinion,  that  there  was  no 
foundation  for  the  second  objection,  for  that  the  delivery  of  the 
bill  by  ^amMto  the  payee,  was  included  in  the  allegation  <Hhat 
Bavin  made  the  bill."  That  if  the  maker  did  not  intend  to  put 
the  bill  into  circulation  when  he  made  it,  it  would  be  open  to 
the  defendant  to  make  that  defence  on  the  plea  of  .the  general 
issue.  And  they  said  that  this  mode  of  declaring  was  war- 
ranted by  many  precedents.  They  also  hinted  a  strong  opinion 
that  there  was  no  foundation  for  the  first  objection  ;  but  that 
if  it  had  any  weight  at  all,  which  they  doubted,  it  should  either 
have  been  pleaded  in  abatement,  or  pointed  out  as  a  special 
cause  of  demurrer. 

However  they  gave  the  defendant  leave  to  withdraw  his  de- 
murrer, and  to  plead  to  the  declaration. 

Wigley  was  for  the  plaintiff. 

(a)  8  Keb.  X^. 
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*"  ,»unuiwt       cThe  KiT^o  against  M.  Bell  and  four  others. 

FTlHE  defendants,  having^  been  rated  to  the  poor  in  die 
^ed%     -*-    townobipof  »'a/beiii{inAiii^mAerfa«d;for<<a^ 
A '  *  '^''Ir  ^  P^^^  ^^  ground  called,  a  waggon  wajy^at  the  yearly  rent  of 
wa^icaFCi  200/.9  being  the  rent  they  paid  to  tbe^ean  uid  chapter  of  Dir- 
porpoie  of  '^^'"^  ^^^  ^^  ^^  waggon  way^  appealed  against  the  nte  todtt 
carryiiig     SesMons,  where  the  rate  was  oonfimed,  sabject  to  the  opiakn 
the  liberty  ^f  ^^is  Coart  on  the  following  case* 
Md]^l!!Sd     ^'^  appellanU  are  the  leasees  and  workem  of  cettais  eoat 
leveiiiBK     min^  which  they  hold  nnder  Skafto  CraiHer^  esq.  and  odwis, 
celtau^    situate  at  Lmtg  BetUm^  &a  in  Nwihwmberkmi.    Forthe  per- 
luMiSf  B.  .  poge  of  rendering  the[coUeriesa  beneficial  coneerfi»a€oniiiMni»' 
waaoB-     cation  with  the  navigable  rirer  T^fnct  by  a  passage  onr  tke 
1\X^^    lands  which  lie  between  the  parish  of  Xoaj^Aenlon  and  the  ail 
them  there-  river  Tyne^  is  absolutely  necessary.  The  lands  whidi  hebiv  ^ 
^li^x"^  wd  are  situate  at  Walkmid^  lie  ilnoMdiately  betareen  the  tiiil 
oiter  per-  coilieriesand  the  river  T^iand  are  cDotigwNilitbersto,;iBd«« 
log  bridges,  all  held  of  the  dean  andehapter  of  PariiraiybyleaMiSniited  ; 
t^  houM  ^y  ^^^  ^  their  retpective  lessees  fortermis  of  twenty-one  jeffi; 
oo  tiM  laod  and  in  all  the  leased  ,wbiJBh  bav«  been  granted  by  thedoui  asd 
T^tt' reTd  chapter/of  lands  in  WulUend:  adanae  to  the  foHowiag  eftcts 
lia^te'^to  b!!  ins^i*^* ''  1^<^^  ^  ^^^^  ^^  chapter  and  tbeir  sacceMi, 
rated  to  the  should  have  fttU  and  ffeeauthmty  and  powerof  layin|^iMili>& 
S^be  ^^'    M^  of  granting  wAggon  ways  in  and  over  AeproaMsesbytfcem 
jrMod       go  demised  in  the  different  leases,  paying  raaaonable  dmsajfes 
waggon-     C^r  the  spoil  of  ground;  the  snid  damages  te  be  settled  by  tf« 
TcoipieTof  indifferent  persons  to  be  chosen  by  the  parties."   He  ^fr^ 
land,  u      lants»  foT  the  purpose  of  exporting  the  coals  won  by  then  io 
rated  to  the  J^ong  i}eiiloif,and  vendingtbesame  by  seaaale,  celitrictedvrA 
P^^^^^^Ji"  the  dean  and  chapterforcert^nway-4eav^<oplibei«ies#fp«M^ 
deringwbe-  for  leadingaud  Carrying  coats  in  waggons  or  otherwi§e,aii<l"'^ 
m/  tlair*  waking,laying,and  placing  waggon  ways,  erectingbiidges  •»* 
levelling  bills  and  risinggrounds  in,  through  and  over  thelaiHB 
and  grounds  situate  in  WalUend  which  lay  between  the  said  col* 
lieriesof  the  appellants  and  the  river  T^i^,  and  in  the  most  con- 
venient direction  towards  the  river  for  a  term  of  years  SBdondera 
yearly  rent.  In  pursuance  of  this  contract  the  appellaiits  on  tk^ 
2(Hh  otNwember  1791,  obtained  from  the  dean  and  cbapt^* 
lease  for  twenty-one  years  at  the  yearly  rmit  <rf'200^  ^^V 

leiTtf 
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Iea?e  and  liberties  of  passage  ioi  through  and  orer  the  lands  and    1798. 
grounds  of  Maithew  Waters^  &c  &c*  (those  lands  being  situate 


ia  ira//«eii</,aiid  being  all  held  by  leases  heretofore  granted  by  ^'l^^^^J^^ 
the  dean  and  chapter)  in  such  direction  towards  the  nagivabie  M.Bbll« 
rirer  Tynef  as  (he  same  was  marked  out  in  a  certain  plan  or  /'^^^^'^  '^/' 
sketch  annexed  to  the  same  lease :  and  in  the  said  lease  the  ap-  ^^ 
pelIants|covenatited  and  agreed  with  the  dean  and  chapter,  that 
they  wonldmake  such  reasonable  satisfaction  toMatihetoWater& 
&c.  for  spoil  of  thesoil  by  using  the  said  liberties  and  privileges 
to  them  granted  by  the  said  lease*  as  should  be  settled  by  two 
iadiflfereat  persons,  Stc*    The  appellants,  in  pursuance  of  the 
powers  contained  in,  tbesaid  lease,  have  accordingly  made  and 
laid  a  waggon  way  in,dirougb  and  over  the  grounds  of  Matthew 
Waier$  8cc*  in  WalUend^  a|id  to  complete  it,  they  erected  a 
bridge,  and  also  in  many  places  removed  the  soil  and  levelled 
the  rising  ground,  and  for  the  whole  length  of  the  way  in  the 
line,  as  the  same  was  staked  out  to  them,  they  put  and  placed 
tleepers  or  dormant  timbers  below  the  sorfiice  of  the  soil,and  to 
tieepers  or  dormant  timbers  they  affixed  rail  ways  or  waggon 
ways ;  they  also  built  two  houses  on  part  of  the  said  way  which  r 

are  occupied  by  the  gate-keepers  or  other  servants  of  the  ap<» 
pellants }  and  whep  the  waggon  way  was  finished  the  appellants 
pat  and  placed  rails  on  both  sides  of  the  way  for  the  whole 
length -of  it,  except  where  it  was  otherwise  fenced  by  old 
hedges.  They  also  placed  four  gates  at  different  places  across 
it,  which  are  eiways  kept  close  and  locked  by  them,  except  at 
the  times  when  their  coal  waggons  are  travelling  upon  the 
waggon  way, by  means  of  which  four  gates  and  railing,  all  per- 
consas  well  the  lessees  of  the  dean  and  chapter  and  their,  vinder- 
tenants,  as  all  other  persons  are  kept  off  the  waggon  way.  The 
whole  of  the  ground  which  is  taken  up  by  the  waggon  way,  is 
between  five  and  six  acres;  and  all  the  wayjies  in  Walhend^ 
which  maintains  its  own  poor  separately.  The  appellants  are 
rated  to  the  poor  in  Long  Benton  at  the  rate  of  1200/.  per  ann. 
being  the  annual  rent,  which  they  pay  for  the  Ijberty  of  working 
coals,  breakingthe  8oil,and  the  other  privileges  which  they  have  . 
b J  their  leases  in  the  parish  at  Long  Benton  only.  And  the  200A 
per  annum  which  they  pay  to  the  dean  and  chapter  for  the  wag-  . 
gon  way  in  Wallsend^  is  not  part  of  the  1200/.  The  grounds  of 
the  above  mentioned  lessees  of  the  dean  and  chapter,  through 
whidi  this  waggon  way  passes  are  let  to  undertenants,  to  whom 
no  abatement  out  of  their  rents  is  made  by  their  landlords  for 

Qq2  this 
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1798.    this  iray,  but  they  (the  undertenants)  receive  annQaHy  from 
the  appellants,  a  compensation  for  the  spoil  ofgronndoccasioa- 


^*ILl^irt°  ed  thereby  in  proportion  to  the  damage  ihcy  respectively  s^taia 
M.  Bbll:  by  the  way.  amounting*  to  17^  The  undertenants  hare  been 
and  continue  to  be  rated  to  the  poor  of  WalUendj  accordii^to 
the  rents  they  pay  to  their  landlords;  no  diminution  of  the 
Aims  at  which  they  were  rated^has  taken  placesince  the  w^»oq 
way  has  been  rated  to  the  poor,  and  the  waggon  way  was  aflt 
l^ted  to  the  poor  before. 

Holraydf  in  support  of  the  order  of  sessions,  contended  that 
the  defendants  were  properly  rated  for  the  ground  over  wfaidi 
the  waggon  way  passed,  because  it  appeared  on  the  case  that 
they  bad  the  exclusive  possession  of  the  soil ;  in  which  respect 
this  case  was  distinguishable  from  that  iZ.  v.  JoBffe(e)t 
where  the  party  rated  had  only  a  right  way,  and  was  dU 
the  occupier  of  the  soil,  on  which  ground  alone  the  judgnMot 
in  that  ease  proceeded. 

Law  and  Chambre  contra.  This  is  a  species  of  pnqierty  tbt 
has  never  yet  been  rated.  The  defendants  have  not  the  exdttsiT« 
possession  ofthesoiI,btttamere  easement  on1y,anincorpOTesIiie- 
reditament  Now  by  the  stat.  43  Eliz.cSL  only  one  kind  of  incor- 
poreal hereditament  is  made  the  subject  of  a  poor  rate,  narndtt 
tithes ;  and  it  has  been  holden  on  the  construction  of  that  statnte 
that  as  coal  mines  only  are  mentioned  in  it,no  other  kind  of  mines 
are  rateable,  on  the  g^und  that  expression  nins  est  exdusioat- 
terius.  If  the  defendants  were  liable  to  be  rated  in  respedof 
this  way,  the  land  would  be  twice  rated,  in  the  hands  of  tbe 
tenants  as  occupiers  of  the  soil,  and  in  the  hands  of  the  defend- 
ants in  respect  of  an  easement  over  the  soil.  The  soil  was  not 
granted  to  the  defendants,  but  merely  a  right  of  way  for  the  par- 
ticularpurpose  of  enjoy  ingtheir  collieries :  but  the  right  ofpoi- 
session  remained  with  the  teiiantsto  whom  a  recompeace  is  an- 
nually made  by  the  defendants,  for  the  injury  done  to  tbescN) 
by  the  waggon  way.  It  is  observable  also,  that  the  dean  vA 
chapter  could  not  grant  the  soil  to  the  defendants;  therefore  ik^- 
thing  but  amere  easement  passed  to  them,  wbich  in  J?.  v./eC^( 
was  expressly  holden  not  to  be  liable  to  be  rated  to  the  poor. 

Lord  Kenton,  Ch.  J.  I  entirely  agree  with  the  opinion  gi>e> 
in  the  case  jR.  v.  Joliffe ;  but  this  case  is  very  distingniskabit 
from  that  The  question  here  is  not  respecting  the  quantum  of 

the 
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the  rate,  but  merely  whetlier  the  defendants  are,  or  are  not/90^-     1798* 

t^Jtecf  of  property  that  is  rateable  to  the  poor ;  and  on  that  point  " • 

there  can  be  no  doubt.  One  ground  of  argument  is  that,  be-  ^t%^?^ 
cause  tbe  dean  and  chapter  could  only  grant  a  way-leave,  there-  ^-  i^w^L. 
fore  nothing  more  than  a  way-leave  passed  to  the  defendants' 
but  we  are  not  to  enquire  into  the  titles  of  the  occupiers.  If  a 
disseisor  obtain  possession  of  land,  he  is  rateable  as  the  occu- 
pier of  if.  Without  going  through  the  different  parts  of  the 
case  which  shew  an  occupation  of  tbe  ground  by  the  defend- 
ants, it  is  sufficient  to  say  generally  that  they  clearly  appear  to 
to  be  the  occupiers.  Therefore  I  am  of  opinion  that  the  order 
of  sessions  must  be  confirmed. 

AsHHURST,  J.  of  the  same  opinion. 

Grose,  J.  It  is  impossible  to  read  this  ca6e;irithout  seeing  that 
thedefendants  have  the  exclusive  occupation  of  this  ground.  It 
isstated  in  the  case  that  the  defendants  have  inclosed  thegronnd 
of  the  extent  of  five  or  six  acres,  thereby  excluding  '*the  les- 
sees ofthe  dean  and  chapter  and  their  undertenants,  as  wellas  all 
other  persons  f  that  they  have  placed  gates  across  the  way, 
erected  a  bridge,  and  built  two  houses  on  it,  which  are  occu- 
pied by  the  servants  ofthe  defendants.  They  were  therefore 
properly  rated  as  the  occupiers  of  this  ground. 

Lawrence  J.  of  the  same  opinion. 

Order  of  sessions  confirmed, 

Jordaine  against  Lashbrookb  and  Another.     .  Ma^m!. 

THIS  was  an  action  against  the  defendants  as  acceptors  of  inaoactioB 
the  following  bill  of  exchange ;  ''Hamburgh  SOth  Decern-  Sj*^*"f  ^ 
i«r  1790,  for  100/.    At  three  usances  pay  this  my  first  bill  of  «>">  of  ex- 
exchange  to  the  order  of  Messrs.  J»  Thynne  and  Co.  100/.  ag«iMtthe 
Sterling,  value  in  account,  and  place  it  to  account  of  G.  W.  \^^^l^* 
as  advised  by  David  Bint  Meijer.  To  Messrs.  T.  Lashbrooke  may  call 
and  Son,  London  f^  which  wasaccepted  by  the  defendants,  and  \  wUtom^o 
indorsed  by  Thynne  and  Co.    The  declaration  also  contained  RJ'"!',/*"* 
the  common  money  counts.     At  the  trial  at  tbe  sittings  at  void  in  \x% 
Guildhall  after  the  last  term  before  Lord  Kenyon  Ch.  J.  Thynne  ?  J^TaSnb 
^s  called  by  the  defendants  to,  prove  that  the  bill,  though  464.1 
dated  at  Hamburghj  was  in  fact  drawn  in  London^  in  which 
<^e  it  could  not  be  received  in  evidence,  it  not  being  stamp- 
ed.   On  the  part  of  the  plaintiff  it  was  objected  that  it  was 

not 
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1798.    not  competent  to  the  defendants,  who  had  accepted  the  bill  to 

prodace  any  evidence  to  shew  that  the  bill  was  void  in  its  crea- 

^J^aimi^  tion,  and  if  it  were,  that  Tktfune  the  payee  and  indorser,  was 
i<A»H.  iioi  a  competent  witness  to  prove  that  fact*  Lord  Kemjftm  over- 
ruled the  objection.  The  jury  found  that  the  bill  was  (drawn  ia 
London,  and  at  first  gave  a  verdict  for  the  defendants,  but  by 
Lord  Kenyon^a  advice,  they  afterwards  found  a  verdict  for  the 
plaintiff,  subject  to  the  opinion  of  this  Court  oA  the  above  point; 
and  the  plaintiff  took  a  verdict  on  the  money  counts  only. 

Nolan  on  a  former  day  in  this  term,  obtained  a  rule,  calling 
on  the  defendants  to  shew  cause  why  there  should  not  be  a  nevf 
trial,  on  the  ground  that  the  evidence  given  on  the  part  of  the 
defendants,  was  inadmissible.  This  rule  was  mpved  for  with  a 
view  of  enabling  the  plaintiff  to  recover  on -the  bill. 

Bajfky  at  the  same  time  mode  a  cross  motion,  to  enter  a  non* 
suit,  on  the  ground  that  if  the  evidence  given  by  the  defend- 
ants were  properly  received,  the  plaintiff  was  not  entitled  to 
recover,  inasmuch  as  there  was  no  evidence  whatever  on  the 
part  of  the  plaintiff,  but  the  bill  of  exchange. 

Both  these  rules  now  came  on  together,  and  were  aijpied  at 
length  and  with  great  ability  by 

Erskine,  Garrow  and  Bayley,  for  the  plaintiff,  and  by 

JUingay,  Jfolan^  and  Taddy^  for  the  defendants :  but  as  the 
eases  cited  and  the  points  made  at  the  bar  were  afterwards  taken 
notice  of  by  the  Bench,  the  arguments  are  here  omitted.  In  the 
course  of  the  argument  it  seemed  to  be  admitted  that,if  the  bill  of 
exchange  were  inadmissible  in  evidence,  the  plaintiff  conld  not 
recover  on  the  common  counts,  there  being  no  other  evidence 
to  support  the  plaintiff's  demand,  but  the  bill. 

Immediately  after  the  argument  Lord  JiCeityoiigave  his  opinio 
on :  but  the  other  judges  desired  to  consider  of  the  case,  and 
did  notdeliver  their  opinions  until  a  subsequent  day  in  thetenn« 

Lord  Kenyon,  Ch.  J.  As  no  other  evidence  was  given  by 
the  plaintiff,  but  the  bill  of  exchange,  the  only  question  is,  Whe- 
ther the  bill  were  or  were  not  admissible  in  evidence,  it  not  being 
stamped  f  If  it  were  made  in  this  country,  there  is  no  doubt  bnt 
that  it  ought  to  have  been  stamped.  The  question  for  our  consi^^ 
deration  is.  Whether  it  was  proved  by  competent  evidence  that 
the  bill,'wbich  professed  to  be  a  foreign  bill  and  to  have  been 
drawti  at  Ha^mburgh^  was  really  drawn  in  England  f  The  casebas 
been  argued  meat  ably^and  every  topic  has  been  broc^t  forward 

on 
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DQ  the  part  of  the  plaintiff  thai  beam  opoB  the  point ;  liot  still  I    1798. 
bave  a  y^ry  strong  opinion  upon  this  question,  which  I  wish 


BaOOKS. 


to  deliver  now  lest  itsliould  be  supposed  that  I  entertain  doubts  ^^J^^Ji^ 
upon  it,  .i*^*"! 

Tbe  proposition  attempted  to  be  established  by  the  plaintiff 
is  this,  that  for  some  technical  reason*  or  for  some  reasons  of 
policy,  a  coort  of  justice  must  shut  its  eani,  and  not  suffer  facts 
to  be  disclosed,  which  inay  belaid  before  them  by  a  witness  who 
is  not  infamous  in  his  character,  and  who  has  no  interest  in  the 
cause.     If  the  law  be  so,,  there  is  some  novelty  in  it.     I  have 
always  understood  the  rule  to  be  that  where  a  witness  is  iuftb' 
mous,  and  his  record  of  conviction  is  prodiu!ed,  or  where  he 
is  interested  in  the  event  of  the  cause,  he  cannot  be  received ; 
but  to  carry  the  rule  beyond  that,  would  be  extending  it  farw 
kher  than  policy,  morality,  or  the  interests  of  the  public  require. 
The  rule  contended  for  by  the  plaintiff  is  this,  that  ^  however 
infamously  you  (the  defendant) have  been  used,  whatever  fraud 
may  have  been  conuqitted  on  you»  whatever  may  be  the  rights 
of  other  persons,  if(I  (the  plaintiff)  the  party  to  the  fraud,  can 
get  on  the  instrument  the  name  of  the  person  who  may  be  the 
only  witness  to  the  transaction,  I  will  stand  entrenched  within 
the  forms  of  Iaw,and  impose  silenceonthat  only  witness,  though 
he  be  a  peraon  of  unimpeachable  chcuracter,  and  not  interested 
in  the  cause."  But  I  cannot  conceive  on  what  ground  such  a  pro* 
position  can  be  established.  It  is  contradicted  by  every  hour's  ex- 
perience:it  would  tend  to  shew  that  a  party  to  an  instrument  shall 
not  be  permitted  to  contest  the  validity  of  it  in  a  court  of  law,  not 
onlyby  his  own  evidence,  but  by  any  evidence  whatever.  But  in 
actions  brought  on  bills  of  exchange  and  notes  of  hand,  it  is  per-  * 
mitted  tothe  defendant  to  shew  that  the  bill  or  note  was  given  on 
an  usurious  or  a  gaming  consideration ;  that  is  proved  by  every 
day'sexperience.  Then  the  general  proposition.is  not  true.  But 
does  the  policy  of  allowing  such  a  defence  to  be  made,  apply  to 
this  case  as  strongly  as  to  those  ?  Precisely  the  same.    And  not 
finding  any  case  prior  to  that  of  Walton  v.  Shelly  (a)  in  which 
such  a  defence  was  excluded,  I  cannot  bring  my  mind  to  ac- 
cede to  the  authority  of  that  case.    This  is  one  of  the  most  im- 
portant questions  that  can  be  discussed ;  on  the  rules  of  evi- 
dence, depend  those  facts  whichare  introduced  in  every  case, 
and  therefore  it  is  of  the  most  importance  to  pr^erve  those 
(4)  Wnit,  I  vol.  sse, 

rules 
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1798.     rules.  It  has  been  argned  that  the  defendapt  is  estopped  in  this 
";  case:  but  estoppels  are  odious,  and  ousrht  not  to  be  extended 

JORDAINB  '  rj 

againtt    farther  than  the  law  has  already  carried  them ;  the  word  **  es- 
BBooKB.  ^PP®^**  do®s  ^^^  *PP'y  ^  «"<^^  *  case  as  the  present    When 
the  drawee  accepts  a  bill)  he  admits  that  the  bill  was  signed  by 
the  person  by  whom  it  professes  to  have  been  made,but  he  does 
not  thereby  admit  that  the  holder  of  the  bill  is  in  a  condition 
to  enforce  payment  of  it.    Most  of  the  cases  cited,  I  admit  to 
be  law.    That  of  Bent  v.  Baker  (a),  is  of  great  authority :  it 
.  came  here  by  a  writ  of  error  from  the  court  of  Common  Pleas, 
and  though  a  writ  of  error  was  afterwards  brought  to  reverse 
our  judgment,  it  was  at  length  abandoned.    But  I  wish  to  cor- 
rect an  expression  imputed  to  me  in  the  report  (6)  of  that  case, 
that  where  a  person  has  signed  a  negotiable  instrument,he  shall 
not  be  permitted  to  invalidate  it  by  his  testimony ;''  beceuse 
having  frequently  weighed  this  subject  in  my  mind,  and  hav- 
ing not  only  entertained  a  contrary  opinion,  but  having  also  aU 
ways  acted  upon  that  opinion  at  nisi  prius,  I  think  I  never  could 
have  used  the  expression  imputed  to  me.    The  case  of  instra** 
mentary  witnesses  cannot,  in  my  opinion,  be  distinguished 
from  the  present;  and  if  not,  there  is  abundant  authority  in 
support  of  my  opinion.  Sir  J.  JekyI  permitted  the  subscribing 
witnesses  to  a  will,  to  give  evidence  to  impeach  the  will,  and 
the  same  thing  was  done  in  Lowe  v.  Jotliffe  (e).    It  was 
'    then  contended  by  the  plaintiff  in  this  case  that  policy  required 
that  the  evidence  offered  by  the  defendant  should  be  excluded : 
but  it  appears  to  me  that  there  is  at  least  as  much  policy  in  ad- 
mitting it ;  for  the  consequence  of  admitting  such  evidence  may 
be  only  to  disappoint  a  remedy  in  a  civil  action,  while  the  con- 
sequence of  excluding  itwill  be  toencourage fraud  and  toautbo- 
risetheperson  who  has  committed  it  to  rely  on  his  own  fraud ina 
court  of  justice.  Considering  the  question  therefore  in  all  these 
differentpointsof  view,  and  not  finding  any  case  prior  to  that  of 
Walton  V.  Shelley  against  the  opinion  I  hold,  I  cannot  give  way 
to  that  authority,  great  as  it  is.  But  I  retain  the  opinion  I  have 
invariably  expressed  at  nisi  prius,  that  it  was  competent  to  the 
defendant  to  give  the  evidence  offered  him :  and  there  being 
no  other  evidence  but  the  bill  on  the  part  of  the  plaintiff,!  think 
bo  cannot  recover  in  this  action. 

fi)  Ante^  3  vol.  ST.  (»)  Jfb.Si.  (c)  1  BL  ife^.S65. 

ASUHVRST 
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AsHHURST,  J.  This  is  an  action  on  a  bill  of  exchange,  which     179& 
m  the  face  of  it  appears  to  be  drawn  at  Hamburgh^  when,  in 
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act,  it  18  said  it  was  drawn  in  London^  and  by  a  late  act  of  par-     againu 
iainent,  ought  to  hare  had  a  stamp,  the  want  of  which  vitiates     l^sh- 
be  bill.    The  bill  was  drawn  by  ^4.  payable  to  J?.,  and  by  him 
ndorsed  to  C.  B.,  the  payee  was  called  as  a  witness  to  prove 
bat  the  bill  was  in  fact  drawn  at  London  ;  and  the  question  ia 
whether  he  was  a  competent  witness  for  that  purpose.  In  ques- 
ions  of  this  kind,  which  are  of  such  daily  occurrence  as  the  rule 
>f  evidence  are,  it  is  much  to  be  wished  that  general  rules 
should  be  laid  down  which  would  be  a  polar  star  to  steer  by, 
^nd  would  be  applicable  in  their  principle  to  all  cases ;  for  if 
each  case  is  to  depend  merely  on  the  supposable  bias  that  the 
existing  circumstances  under  discussion  may  be  likely  to  produce 
upon  the  mind  ofthe  witness  adduced,  it  issovagueand  fanciful  a 
criterion  as  can  never  be  a  guide  in  othercases  that  may  happen, 
has  occasioned  the  numberless  contrarieties  of  determination  that 
appear  in  our  books.    It  seems  to  me  that  there  is  no  subject  iii 
which  such  general  principles  seem  to  be  more  wanted  than  in 
what  concerns  the  paper  currency  of  this  kingdom.  The  great 
source  of  the  flourishing  state  of  this  kingdom  is  its  trade,  and 
commerce,  and  paper  currency,  guarded  by  proper  regulations 
and  restrictions,  is  the  life  of  commerce:  and  I  cannot  but  think 
that  it  might  be  very  detrimental  to  the  commerce  of  this  king- 
dom and  to  paper  credit,  if  men,  after  they  have  put  their  names 
upon  a  bill  of  exchange,  and,  by  the  means,  as  far  as  in  them 
lay,  given  it  a  credit  and  currency  in  the  world,  should  be 
permitted  to  annul  their  own  act,  to  practise  a  fraud  upon  the 
world,  and  to  give  the  lie  to  what  they  have  attested,  and  there- 
by overturn  their  own  security.    These  instruments  are  in 
their  nature  meant  for  public  circulation,  and  to  pass  from 
hand  to  hand;  and  every  man  who  puts  his  name  upon  them, 
pledges  his  faith  to  the  public  that  all  the  circumstances  ap- 
pearing on  the  face  of  them,  are  true.    And  if  any  rule  or  prin- 
ciple has  been  laid  down  by  a  court  of  competent  jurisdiction, 
that  may  give  a  greater  security  to,  and  confidence  in  this  species 
of  securities  I  should  be  sorry  to  shake  the  authority.    The  au- 
thority that  I  allude  to,  is  the  case  of  VVallon  v.  Shelley  {ante,  1 
vol.296.)  which  was  determined  when  that  noble  lord  presided 
in  the  court,  whose  abilities  all  the  world  confessed,  and  in 
I'fhich  most  of  the  cases  on  the  subject  were  canvassed.    The 

general 
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1798.    general  prineipk  of  tbe  determination  was,  that  no  person  is  a 
*——*'-  competent  witness  to  impeach  a  security  which  he  himself  has 
^*!5Sfo2*  8'^^^^9  or* given  asanction  to.  [Here  Mr. Justice  Ashhurtt  read 
UiB-    the  report  of  Lord  .tfajif^eZcr^  judgment  in  that  case  (p.  300).] 
The  maxim  of  tbe  civil  law,  upon  which  his  Lordship  in  part 
grounded  his  opinion,  viz.  quod  nemo  all^jpinssaamturpitudi- 
Bem  sit'audiendtts,  seems  to  carry  great  weight  in  it  in  all 
eases:  hut  in  regard  to  these  instruments*  which  are  meautfor 
public  circulation,  and  which  are  taken  entirely  upon  the  cre- 
dit of  the  names  that  appear  upon  them,  it  seems  more  pecu- 
liarly unfit  that  they  should  be  admitted  to  impeach  their  owp 
securities,  and  appear  as  witnesses  against  tbe  man  who  took 
the  instrument  upon  tbe  faith  of  their  attestation,    fiut  it  has 
been  argued  that  it  would  also  be  destructive  to  tbe  public  re- 
venue, if  such  witnesses  were  not  to  be  allowed  to  shew  a  fraud 
committed  upon  it,  and  that  it  would  hold  out  a  temptation  tp 
such  frauds.    It  would  certainly  be  matter  of  regret  if  such  s 
^     consequence  were  to  ensue :  but  it  is  to  be  remembered  that  at 
the  time  when  the  above-^mentioned  case  was  decided,  and 
which  determined  what  the  law  then  was,  thia  stanip  duty  was 
not  imposed ;  and  the  subsequent  act,  imposing  a  stamp  d^ty 
on  bills  of  exchange,  could  never  have  been  intended  to  operate 
as  a  repeal  of  any  general  law  of  evidence  before  established) 
and  therefore  cannot  fairly  be  brought  into  the  discussion.  But 
if  it  were  necessary  to  say  any  thing  upon  that  topic,  it  seems 
to  me  not  to  follow  as  a  necessary  consequence  that,  because  a 
man  shall  not  be  permitted  to  break  his  faith  with  the  public,,  and 
destroy  that  instrument  which  he  bad  pledged  bis  name  to  sup- 
port»  he  shall  not  therefore  be  a  competent  witness  for  the  crown 
on  an  indictment  for  a  conspiracy  to  defraud  tbe  public  reve* 
nue,  or  on  any  other  remedy  that  tbe  Crown  might  take  for  the 
recovery  of  the  duty.    This  is  no  breach  of  public  faith,  and 
th^  party  might  be  fully  competent  to  prove  the  fact,  because 
such  evidence  would  be  given  diverse  intuitu ;  as  in  an  action 
for  an  assault,  the  party  cannot  be  a  witness  for  himself,  but  ha 
may  be  a  witness  on  an  indictment  for  the  same  assault  which 
is  at  the  suit  of  the  crown.    This  seems  to  obviate  tbe  argu« 
ment  founded  on  the  supposed  detriment  which  might  arise  to 
the  public  revenue,  from  admitting  tbe  objection  to  tbe  com- 
petency of  the  witness  in  this  case.    On  the  whole  I  am  of 
opinion  that  the  witness  was  not  competent  to  be  received. 

Grose 
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Gaosc,  J.    In  this  case  two  questions  liaye  been  made,  the     J'®8. 

>ne  upon  the  subject  matter  of  the  defence,  the  other  upon  the 

•ompetcncy  of  the  witness.    I  will  first  consider  whether  it  is  '^l^^^ 

[competent  to  the  defendant  to  prove  that  which  be  states  as  his     *'^•■- 

l^fence,  namely,  that  the  bill  was  not  drawn  at  Hamburgh,  as  "*'*^*"* 

upon  the  face  of  it  U  imports,  but  in  England,  and  therefore  it 

mgrht  to  have  been  stamped  to  enable  the  plaintiff  to  recover 

jpon  it.    If  that  defence  be  open  to  the  defendant^  I  will  se- 

rondlj  consider  whether  the  witness  tendered,  be  competent  ia 

law  to  prove  it.    1.  The  first  question  arises  on  the  statiile  81 

C?eo.ac25.«.2.and*.19.  .Sec/.S. enacts,  «that  for  every  piece 

'•  of  paper  upon  which  any  bill  of  exchange  shall  be  written, 

•*  wlierethe  sum  payable  thereby  shall  amount  to  409.  there  shall 

'*  be  charged  astawp  duty  of  3rf.;  where  it  shall  exceed  30i— 

"  6rf.  ,•  and  if  it  exceed  100/.~1«.  6d.»'  Sect.  19.  says,  that  «No 

«  bill  of  exchange,  liable  to  the  duties  by  this  act  imposed,  shall 

**  be  pleaded  or  given  in  evidence  in  any  court,  or  admitted  in 

**  any  court  to  be  good,  useful,  or  available  in  kw  or  equity,  un- 

^  loM  the  paper  on  which  it  is  written  shall  be  stamped  with  a 

«  lawful  stamp."  In  this  case  a  bill  of  exchange  for  more  than 

40#.  was  offered  in  evidence,  which,  under  this  clause,  ought  to 

haye  beenstprnped,  but  which  bad  no  stamp.  The  objection  was 

made  ;  to  which  it  isanswered  that  a  bill  of  exchange  in  the  stu. 

tute  naeans  a  bill  of  exchange  drawn  in  England,  and  that  this 

imports  to  be  drawn  at  Bamburgh,  and  therefore  need  not  be 

stamped.    I  do  not  know  that  this  reasoning  is  quite  correct ; 

but  for  my  present  purpose  it  is  not  necessary  to  dispute  it.    I 

mean  by  this  that  some  argument  may  be  necessary  to  shew  that 

the  mere  writing  Bamburgh,  or  any  other  foreign  place,  on  a 

bill  of  exchange  is  evenprima  6cie  evidence  upon  the  statute  to 

•hew  that  it  was  drawn  there.    I  will  suppose  however  that  it 

^s :  at  the  same  time  it  will  be  admitted,  that  at  most  it  was 

but  prima  facie  evidence,  for  if  it  be  conclusive,  there  is  an  end 

of  the  statute  aud  its  provision,  as  then  every  bill  of  exch^n^^e  and 

promiflsorynotewould  be  dated  firom  sonie  foreign  place,iindupoh 

Aat  ground  be  exempt  from  having  a  stamp.     If  it  be  not  con* 

elusive  evidence,  the  defendant  avers  and  oilers  to  prove  that  it 

^as  drawn  in  England,  and  not  at  Hamburgh.     The  plaintiff 

objects  that  it  is  not  competent  for  the  defendant  to  av^^r  or 

prove  this  fact,  for  that  by  his  acceptance  of  the  bill,  he  admits 

All  ihat  is  contained  on  the  face  of  it  to  be  true,  t.  e.  that  it  was 

drawn 
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l798,     drawn  dt  Hamburgh  by  the  person  whose  name  appeaxs  as 
JoRDAiM    ^''®^®r,  of  which  the  acceptor  bad  notice,  payable  to  the  payee; 
mgaitut    and  therefore  that  it  need  not  lie  stamped.    If  that  be  so, 
sftooKB.   *^®  clauses  in  the  stamp  act  become  nus^atory ;  for  if  the  defend- 
ant, because  he  is  acceptor,  may  not  be  beard  to  say  this,  neither 
can  the  drawer,  nor  the  indorsers ;  neither  can  the  drawer  or 
indorser  of  a  promissory  note :  and  so  such  a  determinaiion 
would  be  to  a  certain  degree  a  repeal  of  the  statute.    But  tbt 
can  nerer  be  law :  on  the  contrary,  it  seems  to  roe  that  when  the 
Legislature  enacts  that  every  bill  of  exchange  shall  be  stamped, 
and  that  no  bill  of  exchange  shall  be  pleaded  or  girea  in  eri- 
dence  that  is  not  stamped,  it  necessarily  aothorises  the  partks 
concerned,  and  calls  upon  courts  of  justice  where  it  is  ofimd 
in  evidence,  to  inquire  whether  it  be  such  a  bill  as  ought  to 
be  stamped,  and  to  hear  evidence  by  legal  competent  witnesses 
to  prove  that  it  ought,  let  the  objection  be  made  by  whatever 
person  it  may  be,  be  his  name  upon  the  bill  or  not.    The  Jtn 
purpose  of  the  clause  is  to  make  it  the  interest  of  every  peraon  cod- 
cemed  in  the  negotiation  of  the  bill,  to  object  and  to  compel  the 
Court  to  hear  and  inquire  into  the  ground  and  validityof  the  ob- 
jection :  otherwise  it  would  have  bean  sufficient  to  have  inflicted 
a  penalty  on  the  parties  to  the  fraud  on  the  revenue,as  isdoDein 
the  I7th  section.    Therefore  it  seems  to  me  that  this  is  a  good 
defence  in  the  niouth  of  the  defendant,  and  that  the  Court,  if 
called  upon,  are  bound  to  inquire  into  the  fact,  whether  it  were, 
in  the  words  of  the  statute,  **  written  upon  stamped  pap^T 
If  they  be,  the  next  question  is,  2dly,  can  a  man  whose  name 
is  on  the  bill,be  a  witness  for  that  purpose)  There  is  no  objectjoo 
to  his  competence  on  the  groundof  interestor  otherdisability,^di 
as  conviction  of  any  infamous  crime,  &c.    The  single  objection 
made  is,  that  he  is  a  payee  and  indorser.   If,  upon  this  ground 
alone,he  is  determined  to  be  ineompetent,we  shall  almost  aseffeo 
tually  repeal  the  statute  as  if  we  bad  said  that  the  objection  shall 
not  be  made  by  this  defendant;  inasmuch  as  the  persons,  who^e 
names  are  upon  a  bill,  will  in  many,  nay,  in  most  cases,  (and  if 
once  determined  that  tbey  are  inadmissible  witnessesyprobabljiB 
all,)  when  a  fraud  is  intended  on  the  revenue,  be  the  only  persoas 
let  into  the  secret  and  enabled  to  grifre  evidence  of  it.    Before  tie 
caseof  lFa//(mv«  SAe//ey  I  never  read  of  thisground  of  incompe- 
tence; the  ground  is,  that  a  man  shall  not  disclose  any  fact  that 
may  invalidate  an  instrument  which  he  has  signed.    And  wbj 

©ay 
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may  he  not  disclose  a  fact  which,  if  true,  it  is  his  duty  to  the     179& 
public  ft)  disclose  ?  Because,  it  is  said,  he  has  given  currency  to  — — — 
the  bill  by  putting^  his  name  upon  it,  and  he  shall  not  be  per-     against 
mined  to  impeach  his  own  title.  If  he  has  so  done,  he  has  done  ^^^^*  ^ 
a  very  illegal  and  improper  act,  and  committed  a  fraud  upon 
the  public :  if  by  Iijs  assistance  the  law  has  been  violated,  and 
the  revenue  defrauded,  he  owes  to  the  public,  by  way  of  retri- 
bution, a  disclosure  of  the  circumstances  and  the  parties,  that  the 
scheme  to  rob  the  revenue  may  be  frustrated,  by  preventing 
the  parties  to  it  recovering  that  upon  the  bill  which  it  was  in-- 
tended  by  the  Legislature  they  should  not  recover,  as  a  punish- 
ment for  violating  the  law,  and  as  a  security  for  carrying  the  act 
of  parliament  into  execution.    But.  it  is  said  he  shall  not  im« 
peach  his  own  title.    If  that  were  true  in  the  common  cases  of 
property,  I  should  say  that  upon  this  act  of  parliament  this  case 
must  be  a  necessary  exception  from  the  rule :  but  the  case  of 
Title  V.  GrevetL  in  2  Ld.  Ray.  1008.  is  in  point  to  shew  that  a 
man  may  be  a  witness  to  impeach  his  own  title;  for  it  was  there 
ruled  that  a  man  who  conveys  lands,  maybe  a  witness  to  prove 
that  he  had  no  title,  because  that  is  swearing  against  himself; 
bat  he  is  not  compellable  to  give  such  evidence.  But  it  is  said 
liomo  allegans  turpitunidem  suam  non  estaudiendus.    This  as 
amaximapplied  to  parties  in  a  cause  may,  in  some  cases,  be  true* 
but  there,  if  both  are  participis  criminis,  the  rule  applies  potior 
est  conditio  defendentis.    A  man  shall  not  sustiun  an  action 
upon  a  ground  which  proves  him  guilty  of  a  breach  of  the  law. 
So  a  man  shall  not  recover  money  due  upon  an  illegal  consider- 
ation, such  as  usury,  gaming,  smuggling,  or  the  like.    But  this 
rule  does  not  extend  to  shut  the  mouths  of  witnesses  guilty  of 
criminal  actions ;  if  it  did,  witnesses  daily  received  in  courts 
of  justice,  and  whom  the  policy  of  the  law  invites  to  come  for- 
ward, must  be  rejected  ;  such  as  accomplices  and  others  con- 
cerned iu  illegal  transactions.  This  class  of  men,  as  I  said  before, 
the  policy  of  the  law  invites  to  disclose  all  they  know,  leaving 
their  credit  to  the  wisdom  and  discretion  of  a  jury.    In  the  case 
of  the  King  v.  ^^twood^nd  Robins^  who  were  indicted  for  rob- 
bery at  the  SummerassizesforjSomer«e<^itre,1787,beforeJ?ti//er, 
Jn  the  prisoners  were  convicted  on  the  testimonyof  anaccomplice 
unconfirmed  by  any  other  witness  as  to  their  identity:  and  the 
conviction  was  afterwards  bolden  good  by  the  judges.  4ndthis 
was  not  new  law,  nor  founded  upon  a  new  principle  ;  for  in  1 
^afe,303»904,  and  905,  there  ar»  difiereiit  instances  of  con- 
viction 
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179&    Tioliotia  on  the  eridenee  of  aoeomplioes ;  om  in  1972,  of  a  ooti- 
'  Tictioii  ofHjfde  and  otben  of  a  robbery  on  the  highway,  on  the 

^^i^^M*  ^^s^iniony  of  one  who  wan  a  party  in  the  robbery  bat  not  indict- 
i«Ata-  ed.  The  oases  cited  for  the  defendant  shew  clearly  what  the 
policy  of  the  law  is,  and  that  a  man's  gailt  in  the  transaction  dis- 
elosedyif  he  be  not  rendered  infamous  by  conTiction,  and  on  that 
acconnf  locompetenti  is  not  an  objection  to  his  testimony.  That 
•Qcb  evidence  jnay  aflbct  paper  cnrrency  is  tmet  but  that  ob- 
jection ought  net  to  alter  the  rules  of  law.  A  man  who  takesa 
bill  must  know  from  whom  he  takes  it;  and  if  this  determina- 
tion will  make  men  more  cautious  and  prudent,  and  thereby 
prevent  their  falling  into  snares  of  this  sort,  it  will  be  of  use.  In 
thenresent  caseletthe  plaintiiT  resort  to  his  hidoraer  to  recover 
beck  the  consideration^  he  gave  for  the  bfll.  And  if  eventually 
aome  punisbment  should  fall  on  either  of  the  persons  who  were 
the  first  parties  lothe  transaction,  the  object  of  the  law  wfllbe 
attained ;  and  men  will  take  care  how  they  receive  an  nnstaraped 
bill,  and  inquire  whence  k  came  and  where  it  was  drawn.  Upon 
these  grounds  I  think  that  die  pldntifFis  not  entitled  to  recover. 
Lawrengbv  X  In  this  case  there  were  two  questions ;  first, 
whether  the  iudorser  of  a  negotiable  security  can  be  received 
as  a  witness  to  impeach  Ae  validity  of  the  instrument  he  has 
put  into  a  course  of  dreulalion,  tfiough  he  has  no  interest: 
3dly,  whether  the  acceptor  of  this  bill  of  exchange  should  be 
allowed  to.contradid  what  appears  on  the  hiee  of  the  bill,  and 
thereby  prevent  the  holder  recovering. 

The  case  of  Walitm  v.  Shelley  is  undoubtedly  a  case  of  great 
authority :  but  it  was  admitted  in  the  course  of  the  ailment, 
that  no  such  determination  is  to  be  found  earlier  than  that  case; 
therefore  it  must  depend  on  its  being  suiiported  by  the  general 
principlesand  rules  of  lawapplicable  to  the  admissibiKty  of  wit- 
nesses. Now  1  find  no  rule  less  comprehensive  than  this,  that 
all  persons  are  admissible  witnesses  who  have  the  use  of  their 
reason,  and  such  religious  belief  as  to  feel  the  obligation  of  an 
oath,  who  have  not  been  convicted  of  any  infamous  crime,  and 
are  not  influenced  by  interest.  What  credit  will  be  dne  to 
them  will  depend  on  a  great  variety  of  circumstances,  and 
must  be  decided  on  by  the  jury;  and  I  am  not  aware  of  any 
case  solemnly  decided,  except  that  of  Walton  v.  Skellegt  in 
which  a  witness  has  been  rejected  as  incompetent,  but  upon 
the  ground  of  some  exception  which  may  be  classed  under 
one  or  other  of  these  heads.    Under  none  of  these  classes 

does 
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does  the  witneM  in  this  case  Tall ;  and  the  constant  practice  of    179S. 
eiuiiining  accomplices  and  what  has  been  done  in  other  < 


aliaded  to^  (that  of  a  witness  to  a  forged  will  who  has  obtained  ^^^ii^^ 


probate)9shewt1iattbemere  circumstance  of  a  man's  represent*  I'^ta. 
ing  himself  as  having  done  things  ineonsistent  with  common 
honeify,  is  not  sufficient  to  reject  his  testimony,  however  it 
may  weafceh  and  impeach  it  Nor  is  there  any  distinction  with 
respect  to  negotiable  securities,  when  the  point  to  be  considered 
18  the  coi^hpetoiicy  of  the  witness;  for  supposing  what  be  has 
done  in  putting  sudi  instruments  in  circulation  to  be  ever  so  great 
a  fraod  and  ever  so  miachievonsi  he  still  ni  a  witness  unconvict* 
edofany  crime,  and  widiont  interest,  and  not  more  devoid 
of  principle  than  many  who  have  been  mentioned  as  being  con'* 
stantly  admitted.  Whether  a  defendant  shall  be  allowed  to 
fet  up  snch  a  defence  is  quite  another  consideration,  than  who* 
ther  the  witness  be  competent.  If  the  matter  may  be  proved 
by  a  witness  not  a  party  to  the  bill,  how  can  a  defendant,  not 
estopjied  to  make  sudi  defence,  be  deprived  of  the  testimony 
<rf  a  witness  called  to  establish  a  defence  wbieh  the  law  allows, 
who  is  neitber  interested  or  infamous  f  It  certainly  is  of  conse* 
queaceto  prevent  men  hanging  out  iakecoloure ;  but  this  rule 
most  be  applied  to  the  parties  in  the  cause,  or  you  may  pre*' 
jftdiee  men  who  have  dot  hung  out  such  coloura^ 

As  to  the  second  point :  There  is  a  distinction  between  ne- 
gotiable and  other  securities.  Where  the  question  arises  be- 
tween the  immediate  parties  to  any  instrument,  or  those  who 
ttand  in  their  place,  as  is  the  case  where  the  instrument  is  not 
negotiable,  the  rule  is  thai  in  pari  delicto  potior  est  conditio 
possidentis ;  and  persons  are  continually  allowed  suamallegare 
tnrpitudinem,  as  in  cases  of  simony,  compounding  felony,  sale 
of  offices,  &c.;  and  possibly  that  maxim  may  in  our  Ifw  be  con* 
fined  to  the  cases  of  plaintiffs  making  demands  ex  turpi  causd, 
aad  to  such  cases  of  defence  in  which  innocent  persons  may 
be  prejudiced.  In  the  case  of  negotiable  securities,  the  gene- 
ral rule  most  undoubtedly  is,  that  the  bona  fide  holder  of  a  note 
or  bill,  has  nothing  to  do  with  the  transaction  between  the  oti* 
ginal  parties:  but  this  rule  has  its  exceptions;  usury,  gam- 
ing, infancy,  may  all  be  set  up.  It  cannot  be  denied  but  tbat 
allowing  this  defence  oMiy  have  its  raiscbiefii  and  inconveni* 
ences  and  tend  much  to  weakening  the  credit  of  note^,  but 
on  the  other  hand,  if  it  be  not  allowed,  the  provisions  .of  a 
itatnte  on  which  a  considerable  part  of  the  revenue  depends, 

would 
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1796.    wooldbeientirely  eluded  ;and  itis  better  that  a  private  niscliirf 
should  happen  to  some  individuals  than  a  public  loss.   TIm  de- 


^Jfo/n^*  fendant  in  this  case  has  no  merits;  to  him  it  must  he  die 
LA»a-    thins:  whether  the  bill  were  drawn  in  one  place  or  anodier :  and 

WMM>KS*  r  • 

were  it  not  on  account  of  the  public  disadvantages^  it  would  (1 
think)  be  very  questionable  whether  the  acceptor  of  a  bill  of 
exchange  should  be  aIlowed)to  say,  that  a  bill,  ^rf'whidi,  bj  tbe 
acceptance,  he  has  admitted  that  he  was  advised,  was  not  dnwi 
at  the  place  where  it  purports  to  have  been  drawn.  Ad  accep- 
tor is  only  prevented  controverting  the  hand-writing  of  tbe 
drawer,  from  the  mischievoiui  consequences  of  men  giving  at- 
dit  by  their  acceptances,  and  then  controverting  that  whick 
must  be  supposed  to  be  in  their  knowledge;  and  tbn  applies 
to  every  fact  which  the  acceptance  admits.  But  in  diis  case  tk 
question  is  to  be  decided  by  considering  which  of  two  evils  b 
to  be  submitted  to.  Whether  the  indorser  or  dnwer  cas  mi 
up  any  defence  to.  an  action  on  this  bill,  I  do  not  feel  it  neces- 
sary to  say  :  but  I  think  no  great  mischief  is  to  be  apprebend* 
ed  frorothe  possibility  of  dating  bills  abroad,  when  drawn  here, 
in  order  to  defraud ;  for  if  that  purpose  were  clearly  establish- 
ed, I  think  the  parties  to  such  a  fraud  would  run  a  risk  wUck 
lew  men  are  hardy  enough  to  venture  on. 

Per  Curiam,  Tbe  rule  for  a  new  trial  dischaifed. 

The  rule  to  enter  a  nonsuit  absolut6 


Sir  A.  S.  Hamond,  Bart,  and  Others  againa 
j^Jim.  TouLMAN  and  Kendrick. 

THl  S  was  an  action  of  covenant  brou<rht  by  the  plaintifls,  who 
thip  to  if.  ^^  commissioners  of  the  navy.  The  first  count  in  tbe  de- 

ivith  a  CO-  clarationstated,thaton  the 26th  of  Oc<o&er,1795,the defendants, 
he'STd  1  *  agents  to  the  captors  of  the  Dm^cA  frigate,  the.4//iajice,iDcon$i- 
good  title,   deration  of6741Z.3«.  4rf.  by  deed  conveyed  tbe  said  frigate  to 

tnougn  in  "^  jiii.j.  n 

fact  he  bad  the  plaintiffs,  and  thereby  covenanted  that  they  had  full  power 
V^^jV  and  lawful  authority  to  sell  the  same  to  the  plaintiffs  free  and  dear 
became  a  ^f  ^^^  from  all  former  charges  tmd  incumbrances,  &c  tbat  tbe 
and  tf!' Mit'  plaintiffs  accordingly  took  possession  of  the  ship,&c.bttttbattbe 
^^^"eV^*  defendants  had  not  full  power  and  authority  to  sell  the  ssiDe^Ar 
paying  the  that  the  ship  and  stores  at  the  time  of  making  the  said  deed  be- 

▼alueofihe  \  .  .      «         .         .  .        i_ 

ihip  to  the  true  owner ;  held  in  an  action  on  the  coTenaat  by  JB.  against  J,  ftati^gthe ipect" 
al  damace,  that  JB*i  certificate  w«i  no  bar, 

longed 
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onged  to  the  King,  who  by  a  warrant  dated  the  90th  afMay,    1798, 
797,  (after  recititifi^  that  the  ^/ftotiee  had  been  takenaspriie  on  . 

\ie22dofAugfi$i'9l79AfhytheK\n^nshi^the  Staffs  coms^^  l^SSu^ 
y  Captidn/^Forfte,incom[ianywitfi  three  other  8hip0,aildli^d  T^**-^* 
een  sold  to  the  lords  commissionere  of  the  Treasury  fbr  the 
ubiic  service,  and  that  the  commianoners  of  the  Treasury  ba^ 
eoommended  it  to  the  King  to  g^nt  the  proceeds  of  this  sal^of ' 
leship  and  cargo  to  the  captors)  authorised  the  conimissioners 
f  AeTpMBUfyto  pay  the  pro<^eeds  of  the  sale  to  the  officenr  and 
rewdfkhos^foor  drips;  thattherenpon  /lJ^djrcam&«,asattdrney 
>r  attdbubehalfof  the  officeraarid  drew  ofthe  ship  Staf^diamed 
he  sliare  ofthe  said  ship,  which  amounted  to  200021  beloujging 
0  theship  (theiSSTajr),  which  sum  the  plaindfik  became  liable  to 
ay  and  did  pay  to  Uiesaid  Bdff^ombei  but  that  the  defendants^ 
tad  refhsedtopay  thesame  to  the  plainti0i,^<5QntraTy  totheir' 
iovenaiit,  8^  The  second  ccruurwiis  similar  tb  the^first,  except 
hat  italleged  that  the  prize  moneywas  delnahded  by  and  paid  to' 
be  officienand  crew  oif  the  iSIfa^,  instead  of  theii^attprliey.  The 
third  dount,  aifteir  settings  fbrth  the  sale  ofthe  ship  by  the  deftniit« 
tnts  to  the'|>Iaintiflrsfor€V41/.  $r.  id.,  with  the  covenant,  &c; 
tated  that  the  defendants  had  not  fiiH  power  and  authotlty  M 
^ell  the  same,  &c.  for  that  the  same  betptiged,  to,  and  was  th^ 
property  ofthe  King,  and  that  the  defendants  had  not  paid  to 
the  plaintiA  the  said  purchase  money,  SLc. 

the  defendant,  TWsini,  pleaded  (inter  alia)  tUat  aft^r  tbe^ 
several  cansea  of  action  in  the  declaration  nientionied  acoraed 
against  him,  and  befoi^  the  exhibiting  of  the  bill,  to  wit,  on  th^ 
27th  of  jPe&^rtiary,  1796,  he  became  a  bankrupt,  and  th^ttho 
said  several  causes  of  action  accrued  agaihst'  hidk  before.'  b^ 
became  a  bankrupt. 

To  this  plea  there  was  a  special  demurrer,  bdi^alis^  tliis  ac« 
tion  founded  in  damages  only,  and  was  not  liquidated  certain^ 
demaifd,  &s. 

Dampieff  in  support  of  the  demurrer^  contisnded  that  the  da-^ 
mages  on  the  breach  of  this  covenant  Were  not  so  liquidated  tliat 
they  could  be  proved  underthe  defendant's  idontmisslon  of  bank- 
rupt. This  action  is  not  brought  fer  a  liquidated  demand  imme* 
jdiately  coniHequent  on  the  accruing  ofthe  cauito  of  action,  biit'the 
quantum  ofthe  daaiag^n^ight  be  varied  bysubsequent  cfrcnm- 
stances,  and  therefore  ooiild  notbe  proved  on  the  accruing  of  the 
cause  of  action  ^  nor  can  they  now  be  ascertained  withoul  the 

You  VlL  R  r  inter- 


614  CASES  tx  EASTER  TERM 

1796.   intenrentioiiofajarjr.    This  is  not  like  those  cases  when  tke 
*-*^"'^^  qaestion  has  been  whetheranycauseofactionsabiittedbefiiredie 
^if'lSw  "  Vankruptcy,  or  those  where  the  form  (a)  of  the  actiott  is  ded- 
TovLuit^  sire;  nor  is  it  like  those  of  covenant  for  non-paymeatof  rest  cr 
of  a  sam  certain,  due  before  the  bankmptcy,  where  the  soni  to 
be  recoyered  is  a  fixed  sum,  ascertained  immediatelyoatheac- 
cmiogof  the  cause  of  action,  and  to  which  the  creditor  can  taw 
before  the  commissioners.  Here  a  cause  of  action  sabftisted  l>e- 
ibrethedefendant's  bankniptcy,accmingon  the  execution  of  tk 
deed,  nnmediately  after  which  the  plaintifi  might  have  bma- 
Uined  an  action,  GUnister  r.  Dudley,  Sir  7.  Bagwu  14.:  hot  ii 
that  case  they  conid  only  have  recovesed  nominaldamsget;dic7 
could  not  have  waved  the  contract,  as  in  D^ck  v.  Warrm  (h), 
and  have  proved  a  debt  under  the  defendants  commissioDasfcr ' 
money  had  and  received,  because  this  was  for  a  breadi  of  con- 
tract und^r  seal.  In  UUerstm  v.  Ferfioii(c)il«Uiirft  J.ssid^'Itii 
a  general  rule  that  nothing  is  proveable  under  a  commission  tint 
cannot  be  recoveredin  the  form  of  an  indebitatus  as8vmp8i^«Ml 
wherever  it  is  necessary  to  have  recourse  to  a  special  actioiioii 
the  case,  or  trespass,  to  recover  damages,  the  party  cannot  rone 
m  under  the  commission*''  And  Butler  J.  speaking  of  an  actkn 
for  not  delivering  goods  according  to  an  agreement,8aid  ''If  tk 
party  has  actually  paid  for  the  goods,  there  he  may  recover  the 
precise  valuein  case  of  non-delivery,and  conaequentlymayprore 
it  as  a  debt  under  the  commission :  but  if  he  will  not  be  content 
with  recovering  the  precise  value  of  them,but  goes  for  cootinge&t 
damages  arising  from  the  ^actuation  of  the  market,  be  casnot 
come  in  under  the  concmission  because  those  damages  are  anccr- 
tain* '     So  in  this  case  the  plaintiffs  had  their  election ;  tky 
might  have  recovered  nominal  damagesfrom  the  defeadaattioL 
mediately  after  the  execution -of  the  deed,  or  they  were  at  libertr 
to  wait  until  thejr  sustained  particular  damage  subseqoenlljbj 
paying  the  value  of  the  ship  to  the  captora,  under  the  Krsg^ 
warrant,  and  then  recover  such  special  damage  agaiost  tbe()^ 
fendant  on  his  covenant:  but  inasmuch  as  that  damagedidook 
arise  until  aflter  the  defendant's  bankruptcy,  his  certificate  is  do 
bar  to  the  plaintiffs*  claim.  But  even  if  the  plaintiffs  had  tcsasi 
of  action  before  the  defendant's  bankruptcy,  they  coa\i  ool 
have  proved  any  precise  debt  under  the  commission,  for  ^ 

(m)  09odiUU  ▼.  iVon«.  D^gh  56e?  Parktr  v.  XorfM,  mte,  6  vol.  0»^ 
(*;  I  iUr.  409  i  m4  Qt«d  ii  S  Murr.  IQIO.       '  (c)  Jnf,  3  vol,  ^. 

dam^ 
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lamages  were  uncertain  and  could  only  be  ascertained  by  a  jury;    I:798. 
s  where  damages  arise  on  the  breach  of  a  covenant  for  building ; 


iamnMier  v.  Scott,  ante,  6  vol.  489.  The  stat.  5  Oeo.2.c.80.8.7.,  "ijSi?" 

rhicb  enables  a  defendant  to  plead  that  the  cause  of  action  arose  Touumi. 

>efore  his  bahkruptcy^ischarges  him  from  all  debts  due  before : 

low  the  words  of  thestatutes  of  set-offiise  the  same  word  **  debt/' 

nd  the  construction  that  has  obtained  on  the  latter  may  fairly  be 

pplied  to  the  former.  Botin  Weigatlv.  TTolert, (ii)it was holden 

hat  the  lessee  could  not  set  off  any  uncertain  damages,  to  which 

ie  might  be  entitled  under  a  covenantby  the  landlordto  repair^in 

in  action  brought  by  the  landlord  for  rent  The  case  which  comes 

learest  tothis  is  that  ofCKtAoiiv.Tr/«?^iiandanother(&),where  in 

[consideration  that  the  plaiiitiff  would  accept  a  bill  of  exchange 

Irawnon  him  by  the  defendants  theypromis^d  to  indemnifyhim: 

ifter  the  bill  became  due  the  defendants  became  bankrupts»anf 

after  their  bankruptcy,the  plaintiff  was  sued  upon  the  bill  au4, 

charged  in  execution:  and  itwas  holden  that  tbeplaintiff's  aetiou 

upon  the  defendant's  po>miseof  indemnitywas  notbarredbytheir 

certificate ;  for  though  a  cause  of  action  existedbefore  the  bank* 

niptcy,  the  plaintiff  was  not  actually  damnified  till  afterwards. 

There  too  the  quantum  of  the  damage  sustainedbeCore  the  bank*' 

mptfeywas  at  least  as  easyto  be  ascertained  as  inthe  presentcase* 

Gibbs  for  the  defendant    It  must  be  taken  to  be  admitted  on 

the  record,  that  the  whole  of  the  plaiutifis'  cause  of  action  arose 

before  the  bankruptcy  of  the  defendant  and  consequently  they 

might  have  proved  their  demand  under  the  defendant's  oommis- 

sion.    They  do  not  seek  to  recover  any  consequential  damage*' 

And  though  in  thefirst  and  second  counts  the  sum  claimed  is  that 

paid  to  the  ofiicers  and  crew  of  the  Stag,  after  the  90th  of  JUay' 

1797,it  is  alledged  in  the  plea  that  (ifierthe  several  causes  of  ac*' 

tioQ,the  defendant  became  a  bankrupt ;  the  mention  of  the  27th' 

efFeftnfary I797,as  the  day  when  the  defendant  became  a  bank* 

mpt,  is  immaterial,  because  it  is  laid  under  a  videlicet   If  the* 

plaintiffs  had  ^fished  to  deny  that  fact,  they  should  have  taken 

i^ue  on  it  instead  of  which  they  have  demurred,  thereby  admit* 

ting,  the  truth  of  the  plea,  naniely  that  the  defendant  became  a 

bankrupt  after  all  the  causes  of  action  accrued.  This  has  been 

compared  to  the  caseofanaction  broughtfor  not  delivering  good^ 

svhen  the  vendee  had  paid  for  them:  now  according  to  that  com* 

R  r  2  parison 
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1796.    pansoQ  the  pldntifis  cannot  maintaiatbis  acHon.  The  defend-^ 
ant  sold  a  8hi|i  to  the  plaintiffs,  with  a  warrant  of  title,  and  it 


^^^nS^  afterwards  turned  oat  that  tl|e  defendant  had  not  a  g^ood  title : 
TouciMisr*  the  plaintiffs  might  either  have  immedii|te1y  recovered  the  pur« 
chase  money  back,  or  they  might  afterwards  have  recovered 
back  all  the  iponey  that  they  had  expended  on  her  or  any  othet 
<^nsequentia)  damage:  but  they  only  demand  UiQ  consideration, 
mohey  paid  for  the  ship ;  and  as^this  was  a  debt  that  accmed 
before  die  bankruptcy  oCthe  defendant,  it  might  have  been 
proved  under  his  commission.  The  Qsuse  of  action  set  foctk 
ip  the  third  count,  clearly  existed  before  the  defendants  baak^ 
i;uptcy ;  for  in  that  the  breach  assigned  is  the  nonhpayuent  of 
the  purchase  money  to  the  plaintiffs. 

tkumpier  in  reply.  The  fellacy  in^  the  defendants  avgoment 
consists  in  ihjw,  in  confounding  the  term  **  cause  of  action''  with 
^  the  damages"  claimed  by  thefilaiiitiffs,  arising  fnsn&  breach 
qf.th^  defendant's  covenwt^  as  set  ont  in  the  two  first  counts. 
Thecause  of  action  indeed,  arose  the  instant  the  de^  waa  ex«t 
ecuted,  which  was  before  the  defendant's  bankruptcy :  but  die. 
diunages  sustained  by  the  plaintiffs,  as  stated  in  the  two  first 
counts, did  nottfrise  until  after,  and  consequendycouldnpthave 
been  proved  (even  if  they  were  liqaidatad  damages)  under  tbei 
ounmission.  And  as  the  defendant's  plea  is  pleaded  to  idi  the 
counts  in  tbe>  declarationt  if  it  be  not  a  legfd  answer  to  any  one 
4^unt,  it  is  a  bad  plea  and  canned  be  supported. 

/  ]4ord  Kbhyon,  Gh.  J.  It  isrextraordinairy  that  no  case  pre- 
ciselysimilar  to  the  presentshould^ver  havebeen  brought  b^re. 
the  Court  until  now.  lamclearlyof  opinioiitbattliedefendatit'fl^ 
<;eitificiBte  has  not  detivered  hiop  frQmthis:4emaipd#  There  ate 
casesjrithout  number  to  shew  that  a  certificate  does  notd$Hve« 
the^bankrupifinom  every  contract  entered  into  before  his  bank- 
ruptcy :  it  is  established  beyi>nd  all  doubt,,  that  if  he  take  a  leassj 
and  Qoveaapt  to  pay  rent»  and  btbenstripped  of  alibis  propett^r 
by  bis  bankruptcy,  sotbathe>has4io  fund  to  whicb  he  can  rssert, 
yc^  he  is  liable  for  rent  in  an  action  on  his  covenant  made, 
hefip^rethe  bankruptcy.  So  when  the  action  arises  ex  delksto  be- 
fore the  banki|iptcy,die  plaintiff  need  notgo  before  the  conunis^ 
flioners  of  the  baokrupt(defendant)toreeeivea  satiafRction,bttt 
he  maybring  hisuction,  to  w^icbthe  defendant's  eertificateiviU; 
be  np  bar.  The  Legislature  only  meant  that  those  demands  that 
fvere  incurred  befitrs  th^banSLrupIc^  and  which  wei«  liquidated 

debt% 
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lebt^abcydbepiwedanderthecommissioii.  Botberewasiio    1798. 

le)>ttlmtMuldbeproyeduiiderthedefeiid«iitVcammi8tion;  tbe 

Fbole  ««8fted  in  damages,  and  tb«  pWntiSTs  hav^  a  right  to  ap.  "i^*" 
>eal  to  a  JQiy  to  aacertam  urbat  is  dne  te  tbcm  for  damages  for  TovtMiir. 
he  breach  of  this  oonvenant  On  such  an  appeal  the  jury  will 
lave  an  opportunity  of  inquiring  into  all  the  circumstances  of 
he  case  ;  they  may  see  reason  Qot  to  give  damages  to  the  foil 
extent  of  the  price  paid  for  the  ship,  but  apportion  the  da- 
nag^M  according  to  the  injury  really  sustained.  Therefore  I 
think  the  plaintifisare  entitled  to  judgment  on  this  demurrer. 

AsHHURST^J.  Ibave  alwaysunderstood  that,  where  the  plain- 
ifTs  demand  rested  in  damages,  and  could  not  be  ascertained 
Evithout  the  intervention  of  a  jury,  it  could  not  be  proved  under 
^fae  defendiUQt^s  commission  ••  now  here  was  no  precise  sum  due 
to  tlie  plaint^s  at  the  time  of  the  defendant's  bankruptcy. 
Hie  deiendanthad  indeed  been  guilty  of  a  breach  of  covenant 
at  that  time :  but  Ae  jury  were  to  ascertain  tbe  amount  of  the 
damages  sustained ;  it  was  a  mere  chose  in  action. 

GaosB^J.  The  ground  of  the  demurrer  is,  that  the  plaiatifla^ 
cause  of  action  is  not  ban^d  by  the  defendant's  cettificate  un- 
der the  8tiit.6  Geo.2.c.d&  The  wordin  tfaat  actis  ^debt:" 
but  diia  is  not  the  demand  of  a  debt,  but  of  uncertain  liquid 
dated  damages.  The  plaintiffs'  counsel  has  very  properly 
argued  by  analogy  to  cases  arising  on  the  statutes  of  set-off, 
where  tlie  same  word  <*  debt''  is  used;  and  such  a  demand  as 
the  preaeat  clearly  could  not  have  been  set  off  in  an  action 
broi^ht  by  t|ie  defendant. 

LAwmeacfif  J*  The  defendant's  argument  is  this,  that  it  is 
admitted  on  the  record  that  die  cause  of  actionarose  previous  to 
the  defendant's  baakniptey,and  dierefore  the  defendaM's  certifi^i 
eate  is  a  bar  to  this  action :  but  if  so,  it  would  equally  be  an 
answer  ta  any  action  that  might  be  brought  fbr  any  special  da« 
naage  arising  after  the  bankriiptoy»  because  the  cause  of  action 
^tctaed  from  the  defendaat's  sale  of  the  sWp  without  having  a 
tide.  But  we  must  consider  die  nature  (of  the  contract,  and  see 
whether  abreacbof  it  creates  a  ifkiii  within  the  meaning  of  the 
^itatnte, that  could  have  been  proved  under  the  defendant's  com« 
mission.  In  the  case  put,  of  goods  sold  but  not  delivered*,  the 
<^n8ideration  fails,  and  then  the  vendor  has  received  money  to 
Ae  ose  of  the  vendee.  Bat  here  is  a  contract  under  seal;  the 

plaint^ 
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1796»    plaintiffs  most  proceed  on  that  contiBct,  and  can  oniyrecorrr 
damagea  for  a  breach  of  it .  The  case  of-  Wdgallw^  WuUn, 


^1Jmm('*  cited  by  the  plaintiffs'  counsel,  is  a  strong  authority  in  support 
TovLMur.  of  our  opinion;  for  there  the  defendant  had  actoallj  paid  a 
sum  of  money  for  repairs,  and  so  far  it  became  liquidated  da- 
mages, and  yet  it  was  bolden  that  such  damages  cooMsotbe 
set  off  against  the  plaintiffs*  demand. 

Judgment  for  the  phiatib. 


rriiay.    Doe  on  the  Demise  of  Mears  against  Dolman  asd 

Others. 

The  Court     A  T  the  trial  of  this  ejectment,  a  verdict  was  taken  pro  forai 

kliTe'i?^  ^^  for  the  plaintiff,  with  liberty  to  the  defendant  tomoTetQ 

tor  Uw  con-  g^^  ||  aside  and  enter  a  nonsuit;  which  motion  wasaccordiHgi? 

after  vetw   made  and  a  jrule  nisi  granted  on  a  former  day  in  this  tena  on 

dertMrri^  two  grounds ;  1st,  That  the  lessor's  right  of  entry  was  bam' 

at  thejui-    by  the  statute  of  limitations  (a);  2dly,  By  a  descent  cast. 

cut.  The  first  objection  (the  only  one  in  question  at  present)  aroie 

on  the  evidence  given  at  the  trial,  whereby  it  a  ppeared  that  M^ff 

MearSfthe  grandmother  of  the  lessor  of  the  plaintiff,  andsistrriD 

7%om<M2>o{maa,  from  whom  both  parties  claimed,  diedonthe 

S5th«/aiivary,1771,andthatafterwards,inthespringoftbeM>B« 

year,  Thomas  Dolman  died,  upon  whose  death  die  title  of  tke 

lessor  of  the  plaintiff  accrued,  if  at  all,  as  heir  at  law ;  whichwa 

»    above  20  years  ago.    The  defendant  claimed  as  grandaon  and 

heir  at  law  of  that  7%oincw  Dolma$u  But  it  was  shewn  thattkit 

Thomas  jDo/atanhad  a  former  wifelivingat  the  time  of  bii  vir' 

riage  with  thedefendant'sgrandmother,and  therefore  thedele>^ 

fmt's  father  being  a  bastard,could  not  take  by  descent  Tkek 

sor  of  the  plaintiff,  in  an  answer  to  the  objection  U>  his  own  titk 

to  recover  on  account  of  the  statute  oflimitations,proredtli>tl^ 

wasan  infant  atthe  time  when  his  title  accrued  And  hadnotcoeic 

of  age  till  1 786,  after  which  he  had  ten  years  to  bring  bis  action; 

to  which  the  defendant  objected  that  th^actiou  was  not  bitNigi^ 

within  the  ten  years,  and  adverted  to  the  nisi  prins  record, tk 

memorandum  of  which  was  of  £lt7aryterm,1798.  Lord£09«>, 

at  the  trial,  assented  to  the  objection,  unless  itcould  besbe«o(b< 

(fl)SlJ«c.l.cI6. 
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the  writ  was  sued  out  before  the  expiration  of  the  ten  years  and .  '1798. 
the  suit  continued  down  to  the  present  time,  which  the  lessor 
9f  the  plaintiff  was  not  then  prepared  to  do :  however  it  was     againu 
agreed  that  the  verdict  should  be  taken'  for  hini  without  preju-  ^^^^^^' 
dice,  with  leave  to  the  defendant  to  move  as  a|l)ove« 

But  pending  that  rule,  another  rule  was  obtained,  callingjoii 
tbe  defendant  to  shew  cause  why  the  lessors  of  the  plaintiffshould 
not  be  at  liberty  to  amepd  the  plea-roll  and  record  of  nisi  prius, 
by  making  them  of  Easter  term,  1792,  instead  of  fcwler  term, 
1797.  This  rule  was  obtained  upon  an  affidavit  stating  the  ser- 
vice of  the  declaration  in  ejectment  in  this  cause,  which  was 
commenced  by  original  on  some  of  the  defendants,  namely,  the 
tenants  in  possession,  on  the  22d  of  JIfarcA,  1792;  that2>o/« 
mail  and  the  rest  of  the  defendants  (who  stood  on  the  same  in- 
terest) inf^dwt^term,  1792,  obtained  the  usual  rule  for  making 
them  defendants  as  landlords;  and  that  all  the  defendants 
afterwards  in  the  same  term,  entered  into  the  common  rule  to 
confess,  &c. ;  and  then  stating  the  rest  of  the  proceedings  iu 
tbe  same  suit  regularly  down  to  the  time  of  trial*  Against  this 
last  mentioned  rule  for  amending, 

ErskineandLawesxkOw  shewed  cause.  Theychiefly  relied  on 
the  extreme  hardship  of  this  case  against  the  defendant,  whose 
father  had  inherited  and  died  seised  of  the  premises,  conceiving 
himself,  and  being  considered  by  all  his  family  at  the  time,  asle- 
gitimately  bom.  And  they  argued,  that  an  application  to  amend 
and  enter  continuances  being  to  the  discretion  of  the  Court,  and 
not  a  matter  of  right,  the  Court  would  not  lend  their  aid  in  such 
a  case  as  the  present  They  admitted  that  since  Morris  v. 
Pugh  (a),  proof  of  the  writ  actually  sued  out  is  admissible  to  '  ' 
control  the  general  memorandum  of  the  nisi  prius  record,  but 
observed  that  here  no  such  evidence  was  offered.  But  iuBarris 
9./.T.  Woolford(b)\i  was  alsoholden  necessary  to  prove  the  writ 
returned  in  order  to  save  the  statute  of  limitations,  which  could 
not  have  been  done  in  this  case,  and  the  defect  of  which  this  rule 
is  intended  to  supply ;  and  thereforethe  granting  of  jthis  rule(they 
contended)  would  entrench  on  the  statute  of  linutations.  They 
also  mentioned  the  case  cfGoodiitle  d.  Elton  v.  ChMrehf,  TV.  91 
Geo;  3.  in  this  Court,  as  a  case  wheWthe  Court  refuse  to  set 
aside  ia  nonsuit ;  because  for  want  of  shewing  the  true  time  of 

Xm)  $  Bun.  IMl.  (6)  Jnte,  0  vol.  S17. 

suing 
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1798*   ffningoMtlie  writ  in  evideiice«t  the  tri^I,i|ie acticmappeued  by 
.the  general  memoran^  wn^  of  the  nisi  .prios  record,  which  refer- 


J^^  j^(^  to  the  ^x^fi  dfiy  ofUie  t^np,  to  have  been  commeDced  before 
PoLjftAx.  the  title  of  the  leaspr  accr-iied*  irbich  wfis  in  the  term* 

Gibb$  coptr^  ¥ras.9toppefll)y  the  court 

Lord  .KENTON,  Ch..  J.  f  Jbe  only  question  here  is  whether  tbe 
lessor  of  the  plaintiff  has  fictn^Hy  commenced  4be  piresent  snit  in 
time.  In  ^hM  ^ni^ner;(bat  is  hereafter  to  be  miide  out,  it  is 
ucinecessiii^  ^t  present  to  inquire.  T(ie  action  "was  cc(bunenced 
'i^ifist  the  casual  ejector  by  origiii^I,  and  notice  of  the  dech- 
^nition  was  served  on, the  tenants  in  possession,  and  theli^^dlord 
.was  atterw^ards^adfuitted  to  defend  upon  enterinj^  into  the  com- 
mon rule.  Perhaps  there  may  be  sqme  difficulty  as  to  the  form 
ip  which  (he  continuances  sjif^II  be  entered  so  us  to  hind  the 
/eal  parties  now  befpretbe  Court ;  Ihoughlconceiirey  if  it  were 
Xiecew^y,  that  the  Cbav^cellor  would  issue  an  original  writ  ap- 
jlliocyble  to  thevi.  B\it4t  is  sufficient  jn  this  ca^e  to  say,  tiiat 
,lher^  is  no  instance  in  .wl^ich  the  Court  h^v/e^fpsed  die jmitiei 
^eave  to  amend  according  to  the  truth  of  their  ,ca^,jto  preFent 
their  being  barred  by  the  statiite  of  ji^mitatiqns  fyjr  a  apposed 
^^ohes.of  whi^  .they  really,  ba^e  not  been  guil^.  It  jg  ^iat^ 
jter  of  coQTse  to  !^^t  leave  to  amen^  in  these  cases,  to  enaUe 
^he  parties  to  airiTo  |it  .the^eal  justice  of  ijie  c^se.  And  in  ibis 
k«B^ce,  1  dp  pot  ^e  that  ^e  defendant  stands  ifi  a  jmore  me- 
jritorious  aitqgliian  thfm  the  lessor  ofthe  jd^'ntiff. 

PerOuriqmt  ilRle  absolute  to  amend. 


^  f- 


^^JJj;;^  npHI§  MPS  an  actiw  vpon  th^  4*ae';  aud  the  <iat  coyiit.ef  Ae 
is  pirated  -V-  d^9i»tian  4t«ted  Aatthe  pkjnt^was  the  aath<n*  df  ac^- 
S?iSt\^  tw  book  ^ptided  ^Thougjits  upemrHiintiiigr  a^d  biMog^ndi 
of  twenty-  Author  ^itliin  the  •8|^9jce  of  twe^-e^hi  years  last,  yiz.  on,  jtp. 
f^'fte"  ^  ^  fiiatpvbUshed  the  s^d  book  \  thatall  idie  <Opi<wof|iie 
cSiSrSfU  *w>^'^8<>*^y*«^P«WWied,havii^beeii«dd,^ 

^D  M  tte  ^"^  ^  xymA^itkm,  wd  bad  laiA  out  10Q(  19  psepwnglh^  mWj 
csie  fords,  yet  tbe  defendant  afterwprdi,#iid  witMp  t^  syfce  .^f twea^- 

•Minrt  tbe  offeodii^  paHy,  altboafh  the  work  wa^  not  enteied  at  SUihrna^t  BOi,  aid 
aUlMMish  it  wasflntpab}i«lKd  yvi^oo^ljie  s^aeoftfesiuititDryPsjeA    416^317.] 

e^t 
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\n  THE  TtflETT'^ElplltV  Y^^  (>F  -tiEPBGE  IIL  fll 

ght  yeaisfrom  tbe.day  of ihe  jSntppblishiagr  ^^  saitf^bool^^   .  179S- 

z.  on,  &c.  at,  &c  wroagfaliy  aatf  without  the  .ptaiDltfTs  leav^ 

idilgaiDsthiBwill  publishedand exposedtosaleandfldddiyiAra,    ^j^SSST^ 

» wit»  four .bUudred  ccyiestof  the  said  book ;  by  means  whereof    Hm*- 

le  rights  title,  and  interest  of  the  plaintiff  ia the  said  booktiis  :£jS.l^^^. 

luch  lessened  in  value. Thesecond.countstaledthatthe  plaintiff /:?  £4:  ^  ' 

ad  the  soleand  exclusive  liberty  and  rightof  printing  acQrtaia 

tber  book  called '^Thoi^htsiqpon  Hunting/' wheraofthe  plain- 

ff  waa»  and  is  itbe  autbory  and  which  had  been  within  twenty- 

ight  yoaiis last,  to  wit,  on,  &c.6f8t  published  by  himas  a^ich  (Em* 

bor,  yet  the.defendant  knowing  the  premises  and,  contriving  tp 

Djure  the  plaintiff  afterwards*  viz.  on,  &c.  at,  &c.wroag<iilly  and 

iDJustLy,  and  without  the  ptaintUTs  leave  and  i^inst  his  will, 

»rinted,  published,  and  exposed  to  sale,  and  sold  divers^  to  wi^ 

bur  hundred  copies  of  such  last  mentioned  book,  whereof  thf 

^laintiffhad  the  sole  and  exclysive  liberty  and  righf  of  printini^ 

IS  aforesaid ;  by  means  whereof  the  right,  title,  and  interest  of 

(he  plajuitiff  of,  in  and  exclusive  liberty  and  right  of  printing 

as  aibr^Mud ;  by  means  whereof  the  rightf  title,  and  ifitereflt  (JT 

the  plaintiff  of  jn  wd  to  such  sole  and  exclusive  liberty  agd 

right  of  printing  is  mudb  hurt  and  lessened  in  value. 

The  defendant  pleaded  the  general  issue ;  and  on  the  trial  ait 
the  n^ngs  fox  We$iminiter  after  last  BUorj/  tenn,  befene  Lord 
Kenygf^  the  jury  ^ound  a  verdjct  for  the  plaintiff,  sulgect  to  tb^ 
opinion  of  this  Qouri  c^  the  loUowing  esse* 

The  plaintiff  is  the  a^^ihor  of  the  bookstated  in  the4aelai«tio», 

entitled  '^ThougbtsjuponH^ntii»gl''andin  Jfay  1781,  he  pul^ 

Ushed  the  fi^Bt  edition  of  ii,  without  any  name  prefixed  to  the 

jtitle  p^ge.  In  1762,  )ie  published  a  «econd  editipn,  and  in  1784 

^tlucd^tion wfljbjl^^^siv  &^  tit{^flage.    Neillier 

the  Aris^nal  or^ubsequent  ieditions  wei^e  ever  entered  in  the  haH 

of  die  oompany  of  StalioiieiSBu    In  A¥qn$i  17^  thiS  defendant 

published  the  same  ir^^k  pider  the  title  of  **  Thoughts  tkpon 

Hare  and  Foxnbimting,"  wjt|i  the  plaintiff^s  name  prefixed  to  the 

title  page.    The  plaintiff  is  «|tiH  living,  fud  neverdisposed  of  his 

right  or  interest  in  the  said  work.    The  question  for  the  opirfon 

pf  the  Court  ip,  Whether  the  pbintiff  js  entilled  to  i^nover  in 

this  action?  ^ 

fieaderfoT  the  plaintiff.  Tbree  ^estions  arise  in  thia  casift; 
Ist,  Whether  an  action  on  the  case  for  damages  will  lie  since 
tbe  Stat.  8  Ann.  c.  19?  2d,  Whether,  if  such  action  will  lie  since 
the  statute,!  tcanbe  maintained  unless  the  work  be  entered  at  5la- 
tioii^r«'Ha//previous  to  the  publication?  3d,Whelhertbeplaintiff 

has 


«Sfc  CASES  m  EASTER  TERM 

179&    bas  abandoned  bis  rigbt  of  property  in  tbe  work  by  publisUng 
.  it  without  affixing  his  name  to  it?  Igt,  Admitting  that  since,  the  i 

^^Smr  ^'^  ^f  Donaldson  v.  Becket,  in  Dom.  Proe.  1774  (a)  an  anther 
Boon,  cannot  after  publication  of  bis  work,  set  up  a  common  law  right 
tothe  exclusive  printing  and  republishing  of  it,  yetsucharight 
is  expressly  vested  in  him  by  tbe  stanS  Arm.  c.l9.|for  the  term 
therein  specified,  which  is  not  yet  expired  in  the  present  case. 
The  first  section  of  thatact,  after  reciting  that  printers  and  other, 
have  taken  tbe  liberty  of  publishing  books  and  other  writings 
without  the  consent  of  tbe  authors  or  proprietors,  to  the  great 
detriment  of  them  and  their  families,  enactr  that  the  author  of 
any  book  already  prio ted,  who  has  pot  transferred  to  any  other 
•tfaecopy  df  such  book,  &c.  or  the  persons  who  have  acquired,  or 
•purchased  the  same,  shall  have  the  sole  riglit  and  liberty  of  print- 
ingsuch  book,  &c«  for  twenty-one  years  and  no  longer ;  and  that  I 
the  author  of  any  book  not  published,  and  his  assigns  shaU  kant  | 
the  sole  liberty  of'printing  andreprinting  such  book  for  fourteen  , 
years,  to  commence  from  the  day  of  first  publishiiig  the  same  and  i 
Bolonger.  Ittben  proceeds  toaffix  the  penalties  for  transgressing 
the  l^w.  By  this  act  therefore  the  property  in  literary  works  is 
exclusively  vested  in  the  authors,  for  the  period  assigned,  inde- 
pendently of  the  penalties  which  ate  afterwards  inflicted  on  those 
who  infringe  that  property:  and  the  maxim  of  law  attaches  that 
tile  law  confers  no  right  without  a  remedy  to  secure  it,  which  in 
thisinstance  can  only  be  byan  action  onthecasefordamages.  It 
.will  be  contended,however,thatthe  author  has  no  such  generahre- 
medy in  (be  present  case,because  the  same  statute  that  cireatesthe 
rigbtbas  pointed  out  a  particular  remedy  for  the  protection  oC  it, 
namely,  by  suing  for  the  penalties  given  by  the  statutes  in  the 
same  clause.  And  it  must  be  admitted  that  in  general  where 
a  statute  creates  a  new  offence,and  gives  a  penalty  against  the 
offender, no  other  remedy  can  be  resorted  to;  as  in  1  RoLAbr. 
106.  pL  16.  But'that  and  all  other  cases  of  the  like  sort,  are 
founded  on  statutes  which  vest  no  right  in  any  party,  but  only 
prohibit  the  doing  of  a  certain  thing  under  a  penalty.  There 
is  ho  case  where  it  has  been  bolden  tbat  if  a  statute  vest  a  right 
generally  in  any  person,  and  also  give  a  penalty  against  those 
whoinft'inge  that  right»  tbe  partygrieved  is  confined  to  that  par- 
ticular remedy.   Od  tbe  contrary  it  was  bolden  in  Chapman  v 

ftf]  ABwrr. 2406.  uid7  Bro.  P.  C.». 

PickerstjiU 
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Pickerigill  (o)  that  the  common  law  remedy  of  an  action  on  the     1788. 
case  fordamages  lies  for  maliciously  suing  out  a  commission  of  ^^ 

bankrupt,  although  the  5  Geo.  2.  c.  90.  9.  28.  gives  a  particular  ^^ 
remedy  in  that  case,  namely,  by  enabling  the  Chancellor,  to  *••»• 
whom  a  bond  in  the  penalty  of  200/.  is  given  for  securing  the 
trader  against  that  mischief,  to  order  satisfaction  to  the  pcnrty 
grieved.  It  might  even  be  admitted  that  the  rulemay  be  carried 
furdier,  and  that  wherever  a  new  right  is  conferred  by  statute, 
and  a  particular  remedy  given  to  the  partygrieved  toenforce  the 
observance  of  it,no  other  remedy  can  be  resorted  to.  But  here  . 
there  is  do  remedy  given  to  the  party  grieved.  It  is  true  thai 
the  pirated  copies  are  to  be  forfeited  to  the  proprietor  of  the 
copyright ;  but  that  is  for  the  purpose  of  their  being  destroyed, 
aod  is  in  itself  no  compensation  for  the  injury  previously  sua* 
tained.  There  is  also  a  penalty  of  a  penny  for  every  sheet 
found  in  the  possession  of  the  offender,  to  which,  without  ad- 
verting to  the  inadequacy  of  it  as  a  remedy,  the  same  answer 
may  be  given  as  before,  that  it  may  entirely  fail  as  a  compensa* 
tion  for  the  injury  before  sustained  by  the  sale  of  the  spurious 
copies.  But  besides  there  is  this  decisive  answer  to  it,  that  the 
remedy,  inefficient  as  it  is,and  inapplicable  in  some  cases,  is  not 
given  to  the  party  grieved  but  to  a  common  infbrmer.  Neither  is 
the  supposed  remedy  commensurate  with  the  duration  of  the 
right  conferred ;  for  the  penalties  only  attach  upon  persons  pirat* 
iog  copies  *' withiti  the  times  granteid  and  limited  by  this  act  a» 
^  aforesaid  f^  the  only  times  before  specified  being  the  term  of 
twenty-one  years  for  books  then  before  printed,  and  the  term  of 
fourteen  years  for  books  thereafter  to  be  prii^ted :  whereas  by  a 
labsequent  clanse(the  llth)  if  the  author  belt  vingat  the  expira- 
tion of  the  first  fourteen  yean  the  soleright  of  publishing  revertl 
to  him  for  a  further  term  of  fourteen  years.  Therefore  if  the 
party  grieved  has  not  this  remedy,  he  has  no  remedywhatever  to 
protect  his  right  against  invasion  during  the  latter  period.  The 
opinion  now  contended  for  is  supported  by  authority  as  well  as' 
reason.  Mr.  Justice  Yaies^  who  in  the  case  of  JUillar  v.  TViy- 
Ior(h)  in  this  Court  was  alone  of  opinipn  that  an  author  had  not 
a  right  of  property  at  common  law  in  his  works  when  published, 
was  yet  decidedly  of  opinion  that  by  the  first  clause  of  the  sta- 
tute of  ^nncf  an  ewlusive  right  was  vested  in  the  author 

(a)  8  Witt.  145.  (i;  4  Burr.  9880. 

difting 
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17M.    darings  the  teracis  therein  limited;  anddiatnohrithstaiidiiigthe 
penalties  and  confiscation  given  by  the  same  act  the  author  had 
Bttihe  eommsm  law  remedies  for  the  enjoyment  irf*  that  right ;  for 
ii4iich  be  cited  £!wer  t.  J(me$,  SalL  416*  wd  6  Mod.  28.    So 
inlhe  sobsequeatcaseof  Dmn^Aon  v.  Beeket{a)y  Eyre^^who 
gavehis  opinion  in  "the  House  of  Lords  against  the  common  law 
fight  of  an  author  after  puUicaltion,  was  yet  of  opinion  that  there 
|m'ght  be  a  remedy  in  equity,  i]|pon  the  foundation  of  the  statute 
iudepeBdently<if4he  terms  and  conditions  therebyprescribed  in 
respect  of  the  penalties  given.  It  is  admitted  that  injunctions  are 
granted  of  cour^  in  the  Court  of  Chancery,  to  restrain  prtnten 
from  publii&ing  the  work  of  another  person;  which  practice  can 
only  be  sostaioed  on  the  ground,  that  the  penalties  giv«n  by  tha 
statute  are  not  the  only  vemedy  which  can  be  resorted  to.    3dly, 
It  is  not  necessary  to  the  author's  right  of^u!tioa  ib  this  case  that 
•  thewQrkshouIdbeenteredatS<alMier^#Ba%re7iott8tcpoblica« 
tion.  It  is  true  that  the  aeoond  section  of  the  act  requires  such 
entry  to  be  made  in  order  tosubject^tfefendanttotbeferfeftures 
or  penaltiesef  themi^;  but  it  is  only  neeeas«ry  for  that  purpose. 
And  therewas-Daoccasiontogivenoticatotbedefendantwhotbe 
aiAbor  wasia  orderto  snstsin  this  action^  because  he  must  hare 
kiHNnLtbat  the  oefyr%;htdidnotbel<mgto  him  (ft);  and  head- 
mits  bis  knowledge  of  the  author,  by  prefixiag  Ms  aaoBe  to  the 
work  published  by  himsel£  Sdly,  There  is  no  pretence  for  say* 
mg  that  the  plaintiff  by  iKfUishing  the  workcrigioally  wiAoat 
his  name  thereby  d^awiened  his  n^ht  of  property  to  the  public; 
for  whether  he  did  so  or  net  is  a  matter  of  (bet  which  should  hare 
been  found  by  the  jury,  and  capmot  be  ibfierred  as  a  matter  of 
law :  and  here  the  esse  states  that  the  plaintiff  never  disposed  of 
Vis  right  4Hr  interestia  the  work.  YaUei*  held  (c)  that  die  tnserl^ 
log  of  the  author's  pasMin  the  title  page  was  not  neceseary^  sup- 
posing  that  be  had  die  r^bt  of  property  in  him  $  and  that  in  order 
nuake.an  abandonment,  there  must  be  an  intrntbn  to  telinqaith 
ei(  well  as  an  actual  relinquishment. 

Marrjfoi  for  the  defendant.  It  is  admitted  Aat  this  action  is 
not  maintainable  at  common  law,  independently  of  the  stitnle: 
if so^  that  statute  having  pointed  outa  particular  remedy  no  other 
can  be  pursued.  It  is  a  lettled  rule  tbatwhere  a  statute  createsa 

Xa)  4  Burr.  S409.  (»)  Yid.  Mr.  JsBlice  JUm'  srgVMBt,  Ik  S5I5. 

(c)4aiirr.8S66. 

neir 
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newoffeiioe  org^Tesanewriglityand  in  the  same  clause  eidierpre*    17061 
Bcnlesaparticularmodeofpimiehiiienlorapeitieolarremedjf^ 
tkiiifriogemeiitofitytioothercaiibereflcntedto.  Blititisollier-  *«**•» 


wise  irherea  statute ismerelyconfirmatory of apfe-existingright;^    aowwf 
io  wbieb  case  the  new  reniedyis  censideped  only  asaecooiulatire. 
It  is  aaid'that  this  rule  is  ooAfiteed  to  crimina]  proceedings  or  ac-* 
tioDs  for  peaaltie8,and  doies  not  extend  tooases  of  civil  remedies* 
foriBJiuriessttstainedfay  the  party griered.  Yetitippearsthatthtf 
Legiilatnre  thought  otherwise  in  respeotto  pioperQ^of  asiraibn' 
idnd,  namely, thatof  engrarii^.  The8  iG^eo.3.  e;  13.^  1.  girei^ 
the  exclusiir«  right  in  their  works  for  asimi|ttr  term  to^gmrenf 
as  tbe  8  Ann  had  before  griven  to  authors,  and  affixes  the  saOMi 
penalties  upon  the  breach  of  iti  The  7  Gee;  3^  e.  38i  extends  tfasf 
right  to  other  persons,  and  enlarges  Ae  termof  the  monopoly  to' 
tireiity«eight  yean;  Then  the  17  Geo.  d.  e.  57*  reeiiing  the  two 
&niieracts,and  their  insoffieiencyfor  the  protection  of  tfaeattiste^' 
and  the  necessity  there  was  for  making  farther  pmvision  for 
tecsring  their  property,  gires  to  the  partjiMnjured)  a  speciaF 
action  upon  the  case  to  recover  damages  against  the  party 
pintisg  the  work.    It  is^OTident  therefore  tliat  the  Legislature' 
tiraaghtthatno  such  remedy  as  this  now  attempted  lay  by  virtue" 
of  the  statutes  vestingthe  exdnsive  right  in  theengravers.  Next 
it  is  objected  Aat  the  remedy  given  by  the  statute  of  Anne  is  in-' 
ateqnate,.and  that,  such  as  it  is,  it  is  given  to  a  common  in- 
former, and  not  to  the  party  grieved,  Tbe  inadequacy  of  it  was 
aouttterfbrtfae  sole  eonsideration  of  the  Legislature.  The  party* 
grieved  may  sue,  if  be  please,  for  the  penalties.  But  at  any  rate 
tbat  pait  of  the  act  which  requires  the  forfeiture  of  the  copies 
dieiDselves  that  have  been  pirated  is  entirely  for  the  benefit  of 
theaadior.And  as  the  penalties  are  given  against  eVery  ofllbnder 
ia  whose  custody  any  part  of  the  work  pirated  shall  be  found,* 
''eoslmry  to  the  true  intent  and  meaning  of  the  act*^  that  must '    , 
betaken  to  include  thefurther  term  of  fourteen  years  granted  by 
thesnbsequent  partof  the  act,  as  well  as  because  in  the  former 
part  of  tbe  same  section  all  other  p]^ons  than  the  ieiuthor  or  pro*' 
prietor  are  prohibited  from  publishing  tbe  work  within  the  times 
grantedand  limited  bytbisact  as  aforesaid.  [The  Court  said  that' 
the  words  ^asaforeeaicTconine  the  meaningto  the  two  terms  of 
21years  andl4yearsmentioned  in  theprecedbgrpartofthe  clause 
and  cannotextend'to  the  second  term  of  14  years  which  is  grant-< 
odbyasabsequentclau8e.]As  to  the  case  cited  frQm2WilsA4&., 

that 
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179&    that  wentexpremij  onthegroandthatthe  actioa  wooUbareUs 
at  common  law  supposing  the  statute  ha^  never  beenoade,  and 


^flySSy^  therefore  that  theremedygivenbytbestatute  was acGomiilatire. 
UooD,  And  indeed  it  could  not  be  doubted  but  that  a  party  was  entitled 
to  remedy  in  damagesforany  injury  to  hiacbaracterer  fortaw, 
let  it  arise  from  what  cause  it  might*  The  2d  o!>je€tion  is  mad 
stronger.  The  whole  frame  oftheactshews  that  the  Lq^Uature 
intended  to  make  it  part  of  the  condition  of  givingdie  exdmiTe 
right  to  authors  to  print  their  worics  for  the  times  mentioned,  tkt 
ihey  should  ent^r  them  in  some  public  record,  in  order  that  all 
persons  might  be  apprized  what  works  they  might  or  might  boI 
publish*  This  appears  .strongly  .from  the . third  claiise«whiclipr&- 
Tides  that  if  thederk  pf  the  StatimerJ  Compaxgnh^X  not  oade- 
mandy  register  the  copy,  the  author  upon  notice  thereof  is  Ae 
G^eUeAxW  have  the  samebenefitas  if  the  entry  bad  been  iiiad& 
This  shews  that  the  .Legislature  considered  the  penalties  befcre 
given  in  the  nature  of  a  remedy  to  the  author,  and  not  mereif 
for  the  benefit  of  aconunon  informer;  for  that  provisbo  is  ex- 
clusively in  favour  of  the  author.  But  this  mode  which  is  sub- 
stituted in  lieu  of  the  other  was  still  required  for  the  purpose  d 
notifying  to  the  public  the  name  of  the  author  assertmghis  esdo* 
aiverighti  and  as  a  warning  toothers  not  to  offend  against  it  li 
Donaldson  v.  Beeket  in  the  House  of  Lords,  the  majority  of  tk 
judgeswhodelivered  theiropinionstboughtthat  sincethestatol? 
of  Anne^  the  author  had  no  other  legal  remedy  than  that  giva 
to  hio^  by  the  statute  upon  the  terms  and  conditions  th^n  pr^ 
scribed,  one  of  which  is  that  the  work  shall  be  entered.  3dl)r, 
The  work  being  originally  published  without  the  authors aaiBe, 
aud  not  bein^  entered  at  that  time,must  be  considered  as  e  videsce 
of  his  intention  to  abandon  it  to  the  public ;  and  upon  aspecnl 
case,  theConrt  are  substitutedfor  the  jury  as  tothe  condosioB^ 
to  be  drawn  from  the  facts  stated.  And  though  it  isssid  tbit 
the  defendant  knew  the  author  by  publishing  his  name  to  the 
pirated  work,  yet  he  could  not  know  whether  he  were  liriogtf 
where  he  was  to  be  found. 

Reader^  in  reply, observed  that  the  opinion  of  the  majorit>  ef 
the  judges  in  Donaldson  v»ffeckei  did  not  proceed  upon  tbecpe- 
cific  remedy  which  the  party  had  under  the  statute,but  merdj  as 
to  his  right  of  property  being  confined  to  that  given  to  hin  br 
the  statute,  as  contradistinguished  from  the  conmiou  law 

•  Lord 
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lord  Kebyon,  Ch.  J.  All  argaments  in  support  of  the  rights    1798i 
of  learned  men  in  their  works,  must  ever  be  heard  with  great 
favour  by  men  of  liberal  minds  to  whom  they  are  addressed.  It     ^ahui ' 
was  probably  on  that  account  that  when  the  great  question  of    ^^?- 
literaryproperty  wasdiscussedsomejudg^  of  enlightenednnder- 
Btanding  went  the  length  of  maintaining  that  the  right  of  pub- 
lication rested  exclusively  in  the  authors  and  those  who  claimed 
ttoder  them  for  all  time:  but  the  other  opinion  finally  prevailedji 
which  established  that  the  right  wasconfined  to  the  timeslimited 
b;  the  act  of  parliament.    And  that  I  have  no  doubt  was  the 
right  decision*  Then  the  question  is,  whether  the  right  of  pro« 
petty  being  vested  in  authors  for  certain  periodS|the  conunon 
lawremedy  for  a  violation  of  it  does  not  attach  within  the  times 
liouted  by  the  act  of  parliament.  Within  those  periods  the  act 
»f  s  thatthe  anitkorshaUhacethesoleright  andliberiyotpriutmg^ 
kcThen,  the  statute  having  vested  that  right  in  the  author,  the ' 
common  law  gives,  the  remedy  by  action  on  the  case  for  Ac; 
violation  of  it.    Of  this  there  could  have  been  no  doubt  inadef 
if  the  statute  had  stopped  there,  fiut  it  has  be^n  argued  that,  as 
the  statnte  in  the  same  clause  that  creates  the  right,  has  pre* 
scribed  a  particular  remedy,that  and  no  other  can  be  resortedto., 
And  if  snch  appeared  to  have  been  the  intention  of  the  Legisla- 
ture,! should  have  subscribed  to  it  however  inadequate  it  nught 
be  thought.  But  their  meioiing  in  creating  the  penalties  in  the 
latter  part  of  the  clause  in  question  certainly  was  to  give  an  ac- 
camalative  remedy :  nothing  could  be  more  incomplete  as  a  re- 
medy than  those  penalties  alone ;  for  without  dwelling  upon  the 
incompetency  of  the  sum,  the  right  of  action  is  not  given  to  the 
party  grieved,  but  to  any  common  informer.  I  cannot  think  that 
theLegislature  wouldact  so  iuconsistentlyas  to  confer  a  right,and 
leave  the  party  whose  property  was  invaded,  without  redress. 
Bttt  there  was  good  reason  for  requiring  an  entry  to  be  madent 
Stationers*  HalU  which  was  to  serve  as  notice  and  warning  to 
the  pablicythat  they  might  not  ignorantly  incurthe/br/ej<ttre«  or 
I'ena/tie^beforeenactedagainstsuch  aspirated  theworksofuthers:. 
but  calling  on  the  party  who  has  injured  the  civil  property  of 
another  for  a  remedy  in  damages  cannot  properly  fall  under  the 
description  of  aJorjFeitureorpenalty.  Some  stress  was>attempted 
to  be  laid  on  the  acts  passedfor  preserving  the  property  of  engra-. 
^en  ip  their  works,iuwhich  a  special  provision  is  made  to  meet, 
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n9&    gfich  a  dUM  as  the  jiretBeiit^  atid  to  give  filename  rigiit'of  action 

L^^^     as  is  here  contended  for.    But  it  is  well  kndtm  that  pilonstonir 

•  mgahia^  of  that  kind  are  frequently'  inserted  in  acts  of  parliaittent  pro 

S«M0;  ^  mi^ori  cantelft ;  and  no'argnm^nt  can  be  drawti  from  them  to 
aftctthe  constmction  of  other  acts  of  parliament.  On  the  fair 
oonstrnction  oPthisact,  therefore  Ithink  ityests  the  right  of  pro- 
perty in  the  authors  of  literary  works,forthe  times  thereih  Itmit* 
tdf  and  that  consequently  the  common  law  remedy  attai^he^fif 
no  other  be  specifically  given  by  the' act ;  and  I  eannoT  consi* 
der  the  action  ^ven  to  a  eononon  informer  for  the  penalties, 
Wbich^m^fat  be  pre-occupled^by  another,  as  a  remedy  to  the* 
party  grieved*wiAiin  thenreaning  of  the  act. 

As&mrRST  J.  In  the  caiie  alfuded'tp  of  DanaicUoH  v.  Seciet 
in  the  iHbuse  of  Lords,  I  was  one  of  those  who  thoujg^htthat  the 
indention  of  literary  works  was  a  foundation  for  a  right  of  pro- 
perty independently  of  the  act  of 'Qaeeii\^Mit.  .  Bui  I  shall  not 
enter  into  the  discussion  of  that  point  noi^,as  thequestion  in  the 
present  case  is  ntiuch  narrowed.  And  u^n  the.  construction  of 
tthaC  act  I  entirely  concurwith  my£ord  tbat,the  act  hfiving  vested 
die  right  of  property.in  the  author,  there  must  be  a  remedy  in 
.  order  to  preserve  it.  Now  I  can*  only-consider  the  action  for  the 
penaltiesgiven  to  a  common  inforti^er  as  an  additionalprotectioD, 
but  not  intended  by  the  legislature  to  oust  the.  conmion  law  right 
to  prosecute  by  action  any  person  who  infringes  thiii  species  of 
property,  which  would  otherwise  niecessarily  attlick  upQii  the 
right  of  property  so  conferred.  W)ieti&  a^ct  of  parliament  vests 
property  in  a  party,  the  other  cOqseqpencefolIows  of  course,  uo- 
Tess  theLegislaturemakea  special  provisionfor  tlie  purpose;  and 
that  does  not  appear  to  me  to  have  been- intended  in  this  case.  I 
am  the  more  inclined  to  adopt  this  construction,becau8etfcesup- 
posed  remedy  is  wholly  inadequate  to  the purpose.The  penalties 
to  be  recovered  may  indeed  operate  as  a  punishment  upon  the 
oflender^butthey  afibrd'no  redress  to  the  injured  party;  the  ac- 
tion is  not  given  to  him,  but  to  any  person  who  may  get  the 
start  of  him  and  sue  first;  It  is  no  redress  for  the  civil  iDJuiy. 
sustained  by  the  author  in  the  loss  of  his  just  profits. 

Grose,  J.  The  principal  question  is  whether  within  the  pe« 

riods  during  which  the  exdhsi  ve  right  of  property  is  secured  by. 

the  statute  to  the  author,  he  may  not. sue  the  party  who  has  ia- 

vailed  his  right  for  diunages  up  the  extent  of  the  injury  sus- 

♦^  taiaed; 
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t  ned  ;  and  of  this  I  conceive  there  can  be  no  doubt.    lathe    1798* 

Efat  case  o(  Millar  v.  7Viy/or,Mr.  Justice  Yates  gave  his  opi-  _^ 

>  n  agai  ust  the  common  law  right  contended  for  i  n  authors ;  but    '^J^u^ 

was  decisively  of  opinion  that  an  exclusive  right  of  pro-  •  Hoo©* 
rty  was  vested  in  them»  by  the  statute  for  the  time  limited 
^reio.  No  words  can  be  more  expressive^o  that  effect  than 
>se  used  by  him.  But  it  is  to  be  observed  that  the  penalties 
ren  by  theact  attatch  only  during*  the  first  fourteen  years  of  . 
i  copyright :  and  during  that  time  only  is  the  offender  liable 
'  .such  penalties  if  he  invade  the  author's  right:  but  heis  liable 
ring'  the  whole  period  prescribed  by  the  act,  to  make  good  - 
an  action  for  damages,  any  civil  injury  to  the  author.  If 
s  construction  were  not  to  prevail,  during  the  last  fourteen 
ars  of  the  term,  the  author  would  be  wholly  without  remedy 
'  any  invatioB  of  his  property.  But  there  must  be  a  reme« 
,  otherwise  itwonld  be  in  vain  to  confer  a  right.  I  was  at 
6t  struck  with  the  consideration,  that  six  to  five  of  the  judges 
lo  delivered  their  opinions  in  the  House  of  Lords  in  the 
se  of  JPlcnaldson  v.  Beckett  were  of  opinion  that  the  common 
w  right  of  action  was  ataken  way  by  the  statute  of  Anne  ;  but 
»on  further  view,  it  appears  that  the  amount  of  their  opinions 
mt  only  to  establish  that  th^^common  law  right  of  action, 
aid  not  be  exercised  beyond  the  time  limited  by  that  sta« 

te. 

Lawrehcb,  J.  I  Entirely  concur  with  the  opinions  deliver- 
1  by  my  Brethren,  upon  die  principal  point,  and  the  case  of 
rtnsom  y.  Collim^  1  Blae.  Rep.  830.  is  an  additional  authority 
support  of  it ;  for  there  Lord  Mansfield  said  that  it  had 
ien  always  holden  that  the  entry  in  Stationers^  Hall  was  on- 
necessary  to  euBJAe  the  party  to  bring  his  action  for  tl^e 
»ualty,  but  that  ttie  property,  wap  given  absolutely  to  the  au- 
or,  at  least  during  the  term* 

Postea  to  the  plaintiff 


VouVIl  Ss 
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^I^S;  Brown  against  Turner. 

If  a  broker  PnT^iilS  acdoD,  whieb  waft  brought  by  tbe  indonee  of  i  bil 
employer "  -*^  of  exchange  against  tbe  aoeeptor,  was  tried  before  Luni 
^"'  ^^!^  ftfvyoM  at  the  sittings  is  this  temi»  when  the-  facts  appeared  to 
for  him  in  be  tbese*  The  defendant  employed  one  Priichard  a  broker  ta 
hii^tnlob'  transact  some  business  for  him  hi  stocfc^jobbing  in  die  stock, 
sctionstsiid  oaUed  the  Omniumy  who  paid  the  diflferenoes  for  bimtand  fhet 
pioyCTsc-  dlpow  the  bdl  in. qiiestion  on  the  defendant,  for  the  amool  d 


buTaDd  Aose  differences,  which  the  defendant  aeeepted:aft«rwafds8DJ 
tiieo  the  after  the  bill  became  dae»  Pritohatd  indotned  Ae  bill  to  die 
dmwu tTa  phuntiflpfor  a  prior  debt;  Two qMslions  were  made,  1st,  Whe- 
third^non  |^  Oomiam  was  one  of  tbe  Hmibltc  stocks  or  seeorities** 

afler  ilia         .,..'  -^^^^xT  .  •  •• 

dM,  the      Within  the  sta*.  7  Oeo.  2.  c«  8.  (a),  -the  scrip  receipts  not  beng 

mlSf  Kc<^r  ^^^^  ^°  ^^^  mail[et,thongb  tb^hmti  had  becti  voted  in  theHoast 

oothebiii.ofCommons912dIyf  Whether  tbe  iiiegality  of  the  or^ 

O^Lm  u  tsaasaction  yltiated  this  billv  tbe  plaintiff  haWng  taken  it  afierk 

•tat'^G  &  ^^°^^  ^^^  ^^^  consequently  not  being  entitled  to  recoveroi 

«•  &     *     it  if  PrtlcAord  could  uotfLord  Kenjfon  being  of  opinion  i^mst 

the  plaintiff  on  both  the  points,  a  verdict  was  taken  for  tbe 

defendant ;  to  set  aside  which 
Garrow  moved  on  a  former  day  in  this  term  on  tbe  andiori^ 

of  Fai^ejf  v.  Reynaus^  4  Burr.  2069,  and  Petrie  r.  AttM|* 

atUey  8  vol.  418,  when  the  Court  reluctantly  granted  a  role  to 

shew  cause:  but  on  this  day 
TAeCoarfsaid  they  were  clearly  of  opinion  onthe  constractioa 

of  the  act  of  parliament  and  on  the  authority  of  Sieen  r.  UJ^- 

ley  (b)  that  the  plaintiff  was  not  entitled  to  recover;  and  die; 

desired  that  the  rule  might  not  be  drawn  up. 

Sulereliised. 

(e)  Which  faftfirreclUnjc  the  incoofealencei  arising  froai  the  petsMMitiJ 
4e«tnictive  practice  of  stock  Jobbing)  eoacts  that  all  cootmcto^  epos  which  sb7 
premlam  sbaU  have  been  giTOo  or  paid  for  liberty  to  pet  npee  or  to  deUvcr,  i«- 
€eive,  acoept,  or  reftiie  mypnbUe  orjohu  tiock^  or  oiUr  jntftMcMocrtttevAat^^* 
and  alto  all  wafers  and  contracts  in  the  nature  of  wagott  relating  to  the  price  « 
value  of  stocks  or  securities,  shall  bsnall  and  void,  &c« 

(b)  AaiSf  6  ToL  6i« 
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Lovelace  against  Gurry.  ^^9  i^f^* 

^fiLxT  /fi/J^^    ^^  A-  /2^<^^/:^    ^y  c  .^  A  ^  <•- 
VHIS  w^asanactionoftrespaflsatidfahiBiiniirisonment against  No&ciioa 

•  the  defendant  for  an  act  done  by  him  as  a  Justice  of  the  brooghi 
ce  in   the  county  of  Southampton.    At  the  trial  at  the  last  ^^^^^ 
tchester  assizes  before  PerryHf  B.  it  was  objected  on  behalf  tlw  peare 
he  defendant  that  the  notice  (a)  was  not  conformable  to  the  ^Z»\^ 

•  24  Oeo.  2.  c.  44.  (&)  in  not  stating  what  particular  writ  or  ^^^  *»  ^^ 
cess  the  plaintiffintended  to  sue  out  and  what  form  of  action  wuimr'^' 
intended  to  commence ;  and  the  case  o( Strickland  ▼•  Ward  ^^^S"^ 
waa  relied  on  in  support  of  the  objection :  but  the  objection  <MCic0  o/tu 

writer  fT0m 
et§t  iotend* 
i)  The  otftlce  was  tlmi«*  Toa  haTiv  on.  4rc.  ai  oae  of  Hb  M^jeHy'i  jaiticM  ^  ^o  bt 
be  peace«  &€•  aniawfiilly  impriaoocd  aoj  caused  to  bo  impriioiiod  J,  Lovelace  !?f..     *»  f* 
hc«  la  priioov  witkoat  asy  rcafoiiaMe  or  probablo  caiiie«  fbr  a  loag  tpaeo  of  Tv^.^' . 
e,  to  wit,  for  the  tp^eo  of  94  boart.  cootrary  to  the  laws  and  cmtoiiM  of  this  ^»  ^'■•0  V 
bn,  and  mnfui  the  will  of  the  said  J.  Loveket^  I  do  astbe  Attorney  of  and  f^o  ^  ^ 
the  aaM  J.  Xoetface,  accordinf  to  the  form  of  the  sUtote  in  mcb  case  made  K.r:  *  ^« 
I  proTided,  hereby  giveyoo  notice,  that  I  shaU  at  or  soon  after  the  expiration  ^^*J 
sne  caleadar  nsoalht  ^^mt  an  action  to  be  oonmenced  and  prosecnted  agalost 
I  in  his  Mi^jcsty's  court  of  King's  Bench^for  your  said  miscoodacU    Dated^ 
• :  and  dgocd  by  D.  Homatd^  tlie'plaintiff*s  attorney. 
'h  Which  Is  eofltled^  **  An  act  for  rendering  jaitices  of  the  peace  more  safe  in 
t  execation  of  their  oflke,  he.  |  '*and  which  enacts  *•  that  no  writ  shall  be  sued 
I  against,  aor  any  copy  of  any  process  at  the  siiit  of  a  snIOect  shall  be  served 
My  jwiice  df  the  peace,  Ibr  any  thing  by  him  done  in  the  ezecotfon  of  his  of: 
e,^  wua  matie§  la  vrtting  •/  muk  Mmtded  writ  or  proem  shall  hare  been  delirer- 
to  him,  ftc.  at  feast  one  calendar  month  befiire  the  suing  out  or  serring  of  the 
Be  %  la  wki€h  fMf<M,  iftall  bo  ekaflp  and  oxpUeUfy  eonUimd  tkt  emue  «f  aettom, 
kich  such  tiarty  hath  or  claimcth  to  have,  against  such  justice,  d[c« 
[c)  The  notetif  that  case/  as  cited  at  the  trial,  was  as  follows ; 
^'Siri^Umdws  Wttri.  sammer  assises  at  FFfocAeifor,  1167,  cor.  Kiret,  J. 
A^ctiou  of  trespass  aod  fiilse  imprifonment  against  the  defendant,  who  was  a  jus- 
^of  ihejpeace,  and  had  committed  the  plaintiff;  for  returning  to  the  parish 
Koce  he  had  been  rumored.    The  notice  given  to  the  defendant  poftuant  to  st« 
1 0«««  t.  was  tlmt  an  «m  action  on  the  eau  for  fahe  imprUonmeni  and  ouomU^ 
^  be  braaght  agalsrt  Mm.    The  roantel  Ibr  defendant  ol^ectad  to  the  notice 
'  insaaicient,  because  not  conformable  to  the  words  of  the  statute,  and  tending 
|niiriead  the  Justice  who  might  know  that  an  action  on  the  case,  was  improper, 
^  «>^h  whereon  the  plaintiff  might  he  nonsuited,  and  thhrefbre  neglect  to  tender 
mends. 

To  this  it  wataiHlrerH,  that  the  words  «<  atmnlt  and  false  imprisonmenf*  in 
he  notice,  soffldently  specified  the  cause  of  complaint;  and  that  a  justice  who. 
oold  lie  by  and  omit  to  tender  amends,  relying  on  so  trivial  a  mistalce,  was  not 
Btitiol  to  any  fiiroar  from  the  Court. 

X  ATBs,  J.  held  the  notice  insufficient,  as  not  beiof  conformable  to  the  words 
Y"*  statute  I  and  said  that  he  could  not  blame  any  justice,  who  being  troubled 
^Hh  an  uiHQst  action,  should  lay  hold  of  this  or  any  other  trifling  ot^ection,  to 
«™*\ltjlaintlff.  ^ 

•c^etnt  BuatAlvo  desired  the  point  ntight  be  reserred  |  but  the  plaintiff  wai 
'^wvds4ionBoited  upon  the  merits." 

S  s  2  wss 
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1798.    was  OTerrnled.  The  cause  then  proceeded,  and  the  defe«da»t 
obtained  a  rerdict  on  the  merits. 


"^iJttrt  *  Scott,  W^  on  a  former  day  in  this  term  mored  to  set  aside  th^ 
CvssT.  verdict  as  being  contrary  to  the  weight  of  evidence:  oo  whiA 

Band,  for  the  plaintilT,  suggested  that  he  dionght  die  preli- 
minaiy  objection  which  he  had  taken  at  the  trial  respeciisg^ 
the  notice,  was  decisive  in  his  (ieivoar,  in  which  ca*c  it  wooH 
be  immaterial  to  consider  whether  or  not  the  jnry  had  gireoa 
proper  verdict  on  the  merits. 

The  Cawrt  then  desired  that  the  formal  objectioB  m%hc  be 
first  disposed  of;  accordingly  on  this  day 

Erslcine  and  Scott  on  behalf  of  the  plaintiflT,  contended  ikt 
the  plaintiff  had  complied  widi  the  spirit  and  meaning  of  the  at: 
of  parliament  by  giving  the  notice  he  had  given.  That  the  o^ 
jectofthe  Legislature  in  requiring  notice  tobegiven  to  themi- 
gistrateof  the  action  intended  to  be  brought  against  hfra  wasto 
enable  him,  in  case  he  had  by  any  accidentexceeded  his  jitfi^t- 
tion,  to  tender  amends  to  the  party  grieved  ;  for  which  parpoee 
the  act  requires  that  the  plaintiffshall  give  notice  of  his  inlcDtioiL 
of  commencing  the  action,  specifying  in  "that  notice  Ae  9^^ 
.   ...        which  he  complains:  but  whether  he  sues  out  one  writ  oraaotber 

is  perfectly  immaterial  for  this  purpose,  and  giving  notice  of  tbe 
particular  writ  intended  to  be  sued  out,  conveys  no  infonnatioi 
whatever;  for  every  person  may  know  the  process  by  whidi  k 
may  be  sued  in  any  particular  court  That  the  words  in  tbe  J^ 
tute  ^  Notice  pf  such  intended  writer  process''  only  meant  notice 
of  the  action  intended  to  be  commenced.  That  this  notice  «35 
drawn  according  to  many  precedents ;  and  that  a  determine 
<ion  that  this  notice  was  insufficient  would  be  tbe  means  of  ^fl- 
tangling  innocent  and  injured  persons  in  the  fonns  of  justice. 
That  the  case  relied  upon  at  Nisi  Prius,  was  perfectly  dstia* 
guishable  from  this,  because  there  the  plaintiff  had  misled  tk 
justice,  by  giving  notice  of  his  intention  to  bring  an  aeti&i  m 
the  ca$e  and  bad  afterwards  commenced  an  adum  ofir«f^ 
andfaUe  imprinonment:  whereas  here  the  notice  was  consist- 
ent  with  the  action  which  was  afterwards  brought. 

Bond^  GibbSf  and  Lens^  'contr&,  were  stopped  by  the  Court. 

LordKfiNTOir, Ch. J.  Weare bound to'deddeaccordingtotbt 
law  as  we  find  it,  withoutconsideringwhetherornottheLegisli- 
ture  did  right  in  requiring  the  notice  tobegiven  that  isreqwW  ^J 

tki 
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^  act  of  parliament  alluded  to.  Iconfess  I  wasa  little  surprised    1798. 
!ie:ur  it  said  that  this  notice  was  drawn  according  to  precedent 
cause  ever  since  the  case  of  Strickland  y.  Wardj  I  believe  it     agtdmai 
»  been  taken  for  granted,  that  such  a  no>tice  as  the  present  is   ^v*^^* 
t  a  g^ood  one.    My  manuscript  note  of  that  case,  which  was 
ren  to  me  by  the  late  Lord  Ashbuttimi  one  of  the  counsel  in 
I  cause^  agrees  with  that  which  was  referred  toon  the  trial  of 
is  case.  And  if  it  is  supposed  that  the  learned  judge  who  held  the 
jection  to  be  fatal  in  that  case  decided  in  farour  of  great  men 
aiust  persons  in  inferior  stations  of  life,  his  characteris  but  little 
lown  to  those  who  make  the  supposition;  for  if  ever  there  ex- 
ted  a  mail  whowasaflrmguardianof  the  liberties  of  hiscountry, 
id  a  liberal  supporter  of  those  who  sued  for  justice,  it  was  the 
te  ]^lr  Justice  KcUej.  That  lemned  judge  ruled  (a)  that  a  notice 

under 


(a)  "We  iMiTe  since  beeo  faToored  with  the  orifina]  note  book  of  Mr.  J.  Yatn  m^  Bail 
)Btaioiog  tbe  trialluid  e?«i7  tbiag  that  paiied  io  the  case  of  SMddand  ?.^  Ward  741 
om  which  the  following  accouot  of  the  ol^ections  made  by  the  defendant'!  coun* 
*\y  !•  taken. 

^  Obj  bctioh  i«^No  notice  giTen  of  the  writ  or  procew,  yet  expre»ly  raqoirrd 
T  tbe  84  Geo.  S.  that  no  writ  or  procev  shall  be  sued  out  HU  notice  is  given  to  the 
ftf  eodant,  ofgueh  writ  or  yrooeu.  The  notice  given  is  of  an  action  upon  the  rasei 
ach  an  action  wonld  not  lie  in  this  case.  Defeodant  might  therefore  rely  on  non* 
^ting  the  plaiotiffiasucb  an  action,  and  with  that  view  make  no  teoderof  amends. 
W  mideadii^  notice.  80  for  from  apprixing  the  defendant  of  tbe  writ  or  process 
oteoded  to  l»e  sued  out.  that  tbe  process  in  sncb  an  action  most  necessarily  be  of  a. 
iifiereot  natare  from  tbe  present*  The  writ  in  this  action  was  sued  out  without* 
uiy  previous  notice  of  it.  No  notice  wasgivenof  thb  Writ  s  none  that  would  agree 
with  this  writ.  The  words  in  the  act  of  parliament  are  positive  and  peremptory, 
that  notice  shall  be  given  of  tbe  very  writ  or  process  intended  to  be  sued  out. 
Where  a  plaintiff  finds  conwion  bail  for  a  defendant,  under  the  statute,  and  leaves' 
u  declaration  In  the  offiee,  he  most  give  notlee  of  it  to  defendant.  If  the  notice  ' 
^r;  from  the  nature  of  the  declaration  filed,  e.  g,  if  notice  be  given  of  a  declara- 
tion upon  tbe  case,  when  in  truth  the  declaration  is  in  trespass,  the  proceediocs  are 
void;  yet  defendant  must  know  the  nature  of  the  true  cause  of  action  which  the 
plaintiff  means  to  complain  of*  Tbe  staL  84  Qto*  2.  was  expmsly  to  render  jus- 
tices of  tbe  peace  more  safe  in  the  execution  of  their  ofllces  %  requires  preliminary 
formalities,  notice,  copy  of  the  warrant,  &c* 

A«  ftWBR — Tbe  notice  very  fully  discloses  theaature  of  tbe  pUiintiff*8  complaint 
and  the  whole  cause  of  action  at  length.  Tbe  words  **  action  upon  the  case*'  snper- 

finoQs,  and  repugnant  to  the  subsequent  description  of  the  Iqjory « may  therefore  be 

Tweeted.  Tbe  end  of  tbe  statute  was  merely  to  give  the  justice  soflicient  notice  of 

the  intended  suit,  and  the  nature  of  the  complaint,  that  he  may  tender  amends, 

file 
RBPLT.'Tbe  statute  requires  notice  of  the  writ  or  process,  and  farther  re« 

quires  a  specification  of  the  cause. 
1  gave  my  opinion  decisively  in  favour  of  tlie  olijections :  but  my  brother  Har- 

wid  desired  that  the  point  might  be  saved  for  the  opinion  of  tbe  Coort  of  Common 

Pl^  and  I  consented  that  it  should.— Point  reserved." 
^7  the  same  note  it  also  appean  that  the  cause  proceeded,and  that  the  defendant 

Prniaced  in  cvidtacea  warrmnt signed  by  him  oa  the  IM  df/aaMnr>H66,  reciting 
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17984    iinder  this  act  of  {Mnrlisment  ouglit  tol>e  pgeemttwAwM  teft 

-^^  the  magistrate  did  right  in  not  tenderiog  amends,  becivK  the 

mgmimi    notice  was  not  confbmiable  to  the  statute.  Aadif  itweieiighi 

CouT.    t||g„^  ^  fortiori  it  is  right  now,  that  decisiiin  having  been  aded 

upon  for  90  years,  and  followed  by  several  detemnaticBS  at 

Nisi  Prins.    Therefore  on  the  words  of  the  ad  of  psiiinient 

requiring  notice  of  the  writ  or  process  intended  to  besaedont. 

and  on  the  authority  of  that  case,  followed  up  as  it  tnsbeca 

by  other  decisions  at  Nisi  Prius,  I  am  of  opinion  that  Ae  ootire 

given  in  this  case  was  insufficient ;  and  that  thersbre  tlw  nife 

for  a  new  trial  must  be  discharged. 

AsHKURST,  J.  The  Legislature  hariasr'prescribed  a  ceitaia 
form  of  notice  to  be  given  to  the  magistrate,  it  is  best  to  adhere 

tOJt 

Grose,  J.  The  words  of  the  act  of  parliament  are  dear  and 
positive.  It  is  impossible  to  read  them  without  observing  that 
two  thingsare  required  before  an actjon  can  bebrooghtagaiasta 
magistrate,  one,  that  the  plaintiff  shall  give  notice  in  wrilii^of 
the  writ  or  process  that  he  intends  to  sue  out,  the  other,tliatsaeh 
notice  shall  also  contain  the  cause  of  action,  llie  former  words 
fre  not  immaterial ;  it  is  well  known  that  there  are  some  wiih 
that  the  party  may,  and  some  that  he  n^y  not  sue  oat  in  sadi  a 
case;  and  if  the  plaintiff  were  to  give  notice  tUit  he  hiteoded  to 
sue  out  one  of  the  latter  kind»  e.  jr.  a  quo  minus  in  the  ooutof 
King's  Bench,  the  magistrate  kqowing  diat  to  be  a  dec^ve  ob- 
jection need  not  tender  amends,  but  may  take  advantageef  tke 
objection  at  the  trial.  Now  in  this  case  therewasnonsdoeof 
any  writ  or  process  that  the  plaintiff  intended  to  sue  out.  I  accede 
to  the  doctrine  laid  dowu  by  M.  J.  Yaieg  in  the  case  cited,aiid  I 
have  several  times  acted  upon  it  at  NjsiP^ius.  The  precedisQ^of 
notices  are  also  different  fVom  the  notice  given  in  this  case. 

Lawreiicb,J.  TheonIyquestionbefpretheCQurtis,wli«A« 
or  not  the  terms  of  the  act  of  parliament  have  been  complied 
3^h ;  for  if  not,  the  action  eannot  be  maintainecL    Nov  tke 

a  eoDTictiOD  of  the  defendant  for  lawfully  retnniqg  to  jrAwnMe»  •Aerboirl^ 
gaily  removed  from  thence  to  Hingwoitd  withont  bringing  a  certiScace,  kctti^ 
quiriog  the  keeper  of  the  hoati  of  correction  at  Goap^i  to  keep  thrplaiatifflo  I*'' 
labour  for  S6  daysf  and  be  also  produced  the  coavittioa,  referred  to  iortheirtfvvi 
tcgnlarly  drawn  up  1  on  which  M  r.  J.  ITofer  addi/*  I  five  my  opinioB  that  tlk^*"* 
miction  could- iiotbe  controvei  ted  in  evidence ;  thai  the  jmticehavl^  a  tmf^ 
jurisdiction  of  the  matter,  bii  judgment  was  conclusive  till  reversed  or  qu^' 
and  that  it  could  not  be  set  aside  at  Nisi  rHu."*  And  accoidiifly  the  phtsw 
was  nonsuited* 

act 
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it  requires  notice  of  the  writ  or  process  Intended  to  be  sued    1798. 

It  as  irrell  as  of  the  cause  of  action :  bat  no  writ  or  process ' 

hatever  is  mentioned  in  this  notice,  and  therefore  the  plaintiff  ^^,|^' 
isnot  complied withthestatote.  Inaddition  to  the  case  already  CuasT. 
ted,  there  was  another  case  in  this  court  some  years  ago  which 
lewB  that  the  terms  of  tlie  act  of  parliament  must  be  pursued  in 
le  notice ;  Taylor  v.  Fenwickt  M.  23  Geo.  3  B.  12.  The  notice 
'as  inrritten  by  the  attorney,  and  signed  by  him  thus,  *^  giFen 
nder  my  hand  at  Durham.*^  The  attorney  in  fact  lired  at  Dur- 
am^  but  it  was  not  expressly  stated  that  Durham  was  the  place  l^^:  ^  ^* 
»f  his  residence.  On  a  motion  in  this  court  to  enter  a  nonsuit, 
VallaceBnd  Xeecontended  that  whatappearedon  the  notice  was 
rqui valent  to  a  positive  allegation  that  the  attorney  lived  at 
Durhamm  Sedper  Curiam,  The  statute  has  prescribed  a  form 
vhich  must  be  implicitly  followed ;  and  it  admits  of  no  equiva-^ 
lent.  The  statute  was  made  to  introduce  a  strictness  of  form  in 
ravomr  of  justices,  and  it  must  be  observed  literally.  And  r  non* 
suit  was  entered.  So  here  as  the  terms  of  the  act  of  parliament 
have  not  been  attended  to»  this  rule  must  be  discharged. 

Bule  discharged; 


GooDTiTLE  on  thfe  Demise  of  Richardson  against  n«d^, 
Anthony  Edmonds.  Jw-jrisiA. 

ON  the  trial  of  this  ejectment,  a  special  case  was  reserved  ^.deviied 
for  the  opinion  of  this  Court.  Irhii*"w^ 

^•ZTifmeiMfobeingBeizedinfeeof  twohouses,with  the  garden,  for  iife,aod 
yard  and  appurtenances,  in  Finkte-sireet/m  Selby,  by  will  duly  rnp^mm 
executed,  dated  25th  December,  1769,  devised  the  sam^  to  his  ^^^^  ^^ 
wife,  M.  Edmonds,  together  with  all  the  bams,  stables,  &c  and  the  wife  by 
other  appurtenances,  all  which  premises  he  willed  should  be  en-  ^^^^^^^g^ 
joyed  by  his  said  wife  so  longas  she  remained  awidow,  or  during  should 
her  natural  life.  .  He  likewise  gave  to  his  wife  another  house,  lyam^iUftb 
then  in  the  occupation  of  T.  Archer,  situate,  &c.  to  be  by  her  J,^*^^^!^®/^ 
disposed  of  as  she  should  see  meet  or  convenient  to  do  with  thd  and  titters, 
same.    He  then  willed  that  his  son,  J.  Edmonds,  should  pay  to  ^i^'^lJyof 
his  (the  devisor's)  said  wife,  a  certain  sum  due  to  him, and  after  b*«  children 
that  money  was  paid  to  his  said  wife,  he  willed  that  his  said  sou  then  the  ' 
should  share  equally  alike  with  the  rest  of  his  brothers  and  sister,  J*!*"^®  ^er 

shoald  go 
mmig  tbs  nr? ifori :  held  that  tlie  cUldrcD0.C.D«and£,tookoiil7  cttatei  for  life  qoder  the  wiU^ 

namely, 


GOODTI- 
TLB 


V 
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179a    U9me\yiAnnRiekardwH,ihewihQ(milkmI^^ 
nyEdmcndiBndThomasEdmamd»Jkia{AederiB^ 
if  any  of  faig  said  children  should  happen  todie,die&tlwabRrf' 
^  himor  her  should  go  among  the suirivora.  Thenafterdiipanig 

^  "^     of  some  of  his  personalty^  his  will  was  that  his  said  wife  cboakl 
^->;  o  y>)y^t   not  disposeof  any  of  the  household  goods^but  after  her  decease 
^  '  or  marriage  which  should  6rst  happen,  his  mind  was  lfaatikj» 

with  tbehouses  aforesaid  sbouldbeequally  shared  among iassaid 
children  as  aforesaid,  or  as  she  should  think  proper  to  diipeie  of 
amongst  them ;  and  his  mind  was  that  his  said  wife  sbouU  not 
sell  or  mor^ge  either  of  the  aforesaid  houses."  The  dertsor 
died  in  1760,  leaving  Jf.fclmoacb  his  widoir,  and  «/.£ifum^ 
Ann Richardson^Anthmiy  Edmcnds^und  Tkamtu Edmfmi$\u% 
four  children.  On  the  death  of  tbe  devisor,  Mary  his  widov« 
entered  upon  and  held  the  premises  till  her  death,  which  ha^i' 
pened  in  1794.  Three  of  the  testator's  children  died,  after  tlie 
testator,  and  in  the  life  time  of  their  mother  viz.  John  the  eldest 
son  died  in  1767  without  issue;  Anthony  tbe  second  son  died  m 
1774,  leaving  Anthony  the  defendant  his  eldest  sod  and  heir  at 
law;  ^iifi  the  daughter  died  in  1778,leaving7*Aofliiu/&AaniMi 
the  lessor  of  tbe  plaintiffber  eldest  son  and  heir  at  law.  After 
tbe  deaths  of  the  said  devisor's  children,  JoknfAnihimji^mAAUi 
but  in  the  life-time  of  their  brother  7%om«u,  tbe  said  Aforjr  Ei- 
moncfo  tbe  widow  in  berlife-timemade  berwiII,duIyexeentedao<l 
attested,  dated  13tb  April  1790,  wherein  she  devised  tohersoD 
thesaid  ThamcL8Edmond$^nA to  hisheirs  andassigns  ftMreTer.all 
her  real  and  personal  estates  whatsoever  in  Selby  aforesaid  and 
elsewberct  And  she  appointed  him  sole  executor,  7%aiisi  tbe 
younger  son  of  tbe  testator  survived  bis  motber,and  on  herdeath 
entered  upon  and  held  the  premises  during  his  life.  Tbe  said 
Thomas  died  unmarried  in  1797,  having  first  made  and  dalj 
executed  bis  will  in  tbe  presence  of  three  witnesses,  dated  *27tb 
Z>ecefR&erl796,  wherein  (after  directing  his  debts  to  be  paid  aod 
giving  certain  pecuniary  and  specific  personal  legacies  (begave 
to  bis  nepbew7%oma«fiicAar<fooii(tbele6sorof  tbeplaintifi)3Q( 
t)ut  in  case  bis  said  nephew  refused  to  sign  and  execatelohK 
executor  when  required,  a  release  of  all  bis  right,  eatate,  and 
interest  in,  and  to  bis  (tbe  testator's)messuages,lands,teneiDeDts 
and  hereditaments,  situate  atSelby  aforesaid,and  all  other  bis^ 
late  whatsoever  and  wheresoever,  then  tbe  legacy  or  bequest  <)f 
{^/•so  given  to  him  as  aforesaid  iG(hould  be  nidi  and  void.  ^^ 

be 
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be  thereby  charged  bis  said  real  estate  to  and  with  the  payment    1 798. 
of  his  debts  and  the  said  legacy;  and  as  to  all  and  every  his  " 

inessnages*,laiids»  tenements^c.  at  Selby^VLud  all  and  everyoth^r  ,^'* 
his  real  and  personal  estate  and  effects,  Sue.  be  devised  to  his  ^''^ 
nephew  Anthony  Edm(mdg(ihe  defendant)his  heirs,  execators, 
adminis^tors,  and^assigns  for  ever:  and  be  thereby  appointed 
his  nephew •^•£<fmo]idirbis  sole  executor.ilnlAonjftbe  defendant 
and  devisee  in  the  will  of  the  said  Thamtis  Edmonds  is  now  the 
heir  at  law  of  the  said  John  Edmonds  and  ThomasEdmonds  his 
nncles,  and  also  of  his  grandfather,  the  said  devisor  Anthony 
Edmonds.  The  two  houses  were  after  the  death  ofMaryEdmonds 
the  widow,  considerably  improved  hytheuMThom€LsEdmondSf 
and  divided  into  eight  separate  tenements,  which  are  now  of  the 
▼aloe  of  700/.  The  question  reserved  for  the  opinion  of  the 
Court  is,  whether  the  plaintiff  is  entitled  to  recover. 

Chambreffot  the  lessor  of  the  plaintiff,  contended  that  he  was 
entitled  to  recover  one  third  or  at  least  onefourth  of  thefireehold. 
Thediffereiice  consists  in  this,tbat  the  devisee  to  the  eldest  son  of 
his  share  was  on  conditionthat  he  should  payacertain  debt  to  the 
testator^s  widow,  which  it  does  not  appear  that  he  everpaid,and 
if  not  bis  share  wouldbeapportionedamongst  the  other  children 
of  the  testator.    But  if  that  be  doubtful,  at  any  rate  the  lessor  is 
entitled  to  recover  a  fourth ;  and  this  will  depend  on  two  ques- 
tions :  1st,  Whether  the  children  of  the  devisor  took  estates  in 
fee  or  for  life  only  f  2dly,  Whether,  supposing  them  to  take  in 
fee,tbey  took  as  tenants  in  common  or  as  joint  tenants?  First,The 
children  took  a  fee.    It  is  true  there  are  no  words  of  limitation 
after  the  devise  to  them ;  the  devisorappears  to  havebeen  igno- 
rant of  the  use  of  any  such  words;  he  had  before  devised  certain 
of  the  premises  to  his  wife,'*  to  be  by  her  disposed  of  as  she  should 
^  see  meet  or  convenient  to  do  tcith  thesame^*  which  is  a  very  in- 
artificial manner  of  giving  liertheabsolute  disposition  of  the  pro- 
perty. But  it  also  appears  from  the  whole  of  tbe  will  that  where 
he  meantto  confine  the  interest  devised  to  thelife  of  tbe  devisee 
he  80  expressed  it  in  terms,  as  in  the  first  devise  to  the  wife ;  or 
else  bynegative  words,  as  inthe  subsequent  partof  the  will  where 
he  prohibited  her  from  selling  or  mortgaging  either  of  the 
houses.    It  is  evident  that  he   meant  ro  give  a  fee  to   his, 
children;  for  estates  for  life  would  not  answer  his  intent, 
which  was  to  make  a  family  provision;   and  there  are  no  re- 
strictive words  annexed  to  the  estate  devised  to  them.  Besides 

the 


%DHO«M* 


W*  CASteS  15  EASTER  TERM 

1796.    will,  or  if  tl|e  appointment  of  the  widow  wete  good,  in  either  of 
■  these  cases  the  defendant  is  entitled  to  our  judgment.  And  the 

GoooTi-  second  of  those  points  is  (I  think)  with  him;  there  being  no 
mgabui  words  of  limitation  to  irive  an  estate  in  fee  to  tlie  devisor^s  chil- 
dren.  To  prove  that  a  fee  passed  to  them,  the  plaintiff's  counsel 
cited  the  case  of  Oa/e«d.  WijfaUv.  Brydon:  but  after  the  argu- 
ment, and  before  the  decision  of  that  case,  Lord  JUan9fieid(cex^ 
tainlyfromthemosteamestwishtodojusticebetween  the  parties?) 
directed  certain  inquiries  to  be  made  respecting  the  value  of  th^ 
estate  de  vised,which  at  the  time  gave  dissatisfaction  to  the  profe«« 
sion,  who  thought  that  the  rules  of  law  ought  to  prevail  in  the 
construction  of  the  will,  whether  the  estate  devised  by  it  were  of 
the  value  of  20/.  or  2000/.  per  annum.  But  I  believe  that  inr 
subsequent  cases,Lordilfaii«/ieM  doubted  whether  in  thedecisiort 
of  thatcasehehad  proceeded  on  substantial  gToui|ds;for  in  some 
of  those  cases  where  he  had  no  doubt  but  that  the  devisor  meant 
to  give  a  fee,  he  lamented  that  there  were  not  words  in  the  will 
sufficient  for  that  purpose.  Now  I  find  no  words  in  this  will  suf- 
ficient to  cany  a  fee.  We  are  left  to  conjecture  on  the  several 
ailments  used  by  the  plaintiff's  counsel :  but  no  conjecture  of 
Ours  is  sufficient  to  d  isinherit  the  heir  at  law.  I  admit  that  if  the 
purposes  of  the  will  cannot  be  answered  but  by  the  devisee's 
taking  a  fee,  a  fee  will  pass,  as  in  Shaw  v.  W^ffh  (a),  or'where 
an  estate  is  given  to  the  devisee,  he  paying  a  sum  of  money: 
but  I  know  of  no  other  case  where  a  devisee  takes  a  fee  unless 
there  be  words  in  the  will  (though  no  technical  words  are  neces- 
sary for  that  purpose)  sufficient  to  pass  a  fee.  This  is  a  sacred 
rule  of  property  not  to  be  broken  in  upon ;  if  we  were  now  to 
depart  from  it,  it  would  be  removing  one  of  the  great  land- 
marks  of  real  property.  On  that  ground  alone  therefore  I  am  of 
opinidn  that  the  defendantls  entitled ;  and  I  rather  think,  though 
in  this  I  merely  hazard  a  conjecture,  that  the  tes&tor  meant  to 
give  the  estate  to  the  children  who  should  be  living  at  tfa^ 
death  of  his  widow ;  and  in  that  case  if  the  child,  who  survived 
the  widow,  took  a  fee,  the  defendant  is  the  devisee  of  that 
child ;  if  that  child  only  took  an  estate  for  lifcw  then  the  defend- 
ant claims  as  heir  at  law  of  the  devisor  J.  ISdmcndM. 
The  other  Judges  were  of  the  same  opinion. 

Postra  to  the  defendant. 

(c)  FiHg.  IS.  8.  803.  FM.1U 
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XtfOrd  G\r YDi  r  and  Others  ag€unst  Foakes.  S^^^ 

THIS  was  a  feigned  action  brought  against  the  defendant  as  ^^^  g^ 
ooe  of  the  commiBsioners  named  in  an  inclosure  act  passed  aritiog  oat 
in  the  37a3.c.l44.entitled«AnAct  foe  dividing,  allotting,and  ^^^^ 
inclosing  the  open  and  common  fields,  &c.  heaths,  wastes,  and  firmtjumdt 
commonable  woods,  lands,  and  grounds  within  the  parish  of  ittbet 
Croydon  in  theconnty  of  SWrry,''  to  try  the  following  questions;  JJ^  J^ 
ist.  Whether  one  Robert  Boxall  was  or  was  not  entitled  to  the  nsMct  of 
rectorial  tithes  of  the  said  commons,  &c  ?  2dly,  Whether  the  J^^^j^ 
said  Boxall  was  or  was  not  entitled  to  a  portion  of  the  same  f  JW«<*" . 
3dly,  Whether  the  plaintifis,  or  any,  or  either  of  them  were  so  ^rnt  or"^ 
entitled  ?  The  defendant  asserting  the  affirmative  upon  the  two  ^^    "^ 
^rst  iMued,  and  the  plaintifis  upon  the  last  There  were  distinct 
issues  upon  each  of  the  claims.  At  the  trial  ef  the  cause  before 
Hothanh  B.  at  the  late  Kingston  assizes,  a  case  was  reserved 
for  tb^  opinion  of  this  Court,  stating  the  following  facts. 

The  rectory  of  Cfroydon  otherwise  Bermondsey  is  an  impro* 
priate  rectory,and  together  widi  therectorial  tithesarisingwithin 
the  parishofCroycioiibeforeand  at  tbedatesof  the  respective  con- 
veyances to  the  plaintiffs,  and  JAr.  Boxall  herein-after  set  forth, 
was  legally  vested  inGeorgeSamuel  lateLordVisconnti^aiilajnie 
and  after  his  decease,  in  bis  sister  the  Hon.  EHxabeth  Mary 
jBrotra(now  the  wife  of  Will%amStephenPoyntz^ax{^x  in  trus- 
tees for  them,  and*such  conveyances  were  severally  executed  by 
all  necessary  parties.  By  indenture  of  bargahi  and  sale  of  the 
17th  of  December  1788,  hoxAMontague  conveyed  to  the  plain- 
tiirLord(7ir2^tr,infee,aIl  the  tithes  and  tenths  of  com,  graint 
hay 'and  wood,  and  all  manner  of  other  tithes,  tenths,  portions  '    ^ 
of  tithes,  pensions,  oblations,  obventions,  and  fruits  whatsoever 
belong^'ng  to  or  parcel  of  the  rectory  impropriate  of  Croydon^ 
otherwise  fiennoNcbey,  in  the  county  ot  Surry ^  yearly  coming^ 
arieing^cruingfgrowingincreasingreneunng  and  happening  or 
to  came  9  arue^ccrue^grow  increase  renew  and  happen  out  of  and 
yponfororinreepectof  the  several  messuages  or  tenements Jarms 
lands  and  hereditaments  situate  lying  and  beingin  the  parish  of 
Croydonisl^e«at(fcoiiii/yo/'Surry9therein-afterparticularlymen- 
tioned  and  d[escribed,or  any  of  them,  or  any  part  thereof, viz.  all 
that  messuage  or  tenement,  and  farm,  and  the  lands  and  grounds 

and 
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I79S»  and  hereditameDts  thereunto  belongingor appertaiDingcommon- 
-^  ly  called  HamFarWt  the  property  of  the  said  Lord  Gwydir^  coo- 
GvToia  tainiDg'248  A.  1  ft.  17  P.  id  the  occupation  of /.  7\artker;  and  all 
FcSuL  ^^^^^^^''^^^^be  tenement  and  ftrro,  and  the  lands,  grounds,  and 
hereditaments,  thereunto  belongitigor  appertainiiig,  cdled; 
WoadrideFarm^  belonging  to  Cyot/cfofifibtptf  a/^coif  tairiing99A. 
2.  R.  15  P.  in  the  occuparion  t^PJolm  Peacock.  This  deed  then 
goeson  top&rticuIarislraTariety  of  other  lands,d^cribingBOtiie'of 
them  in  words  exai^tlycotrespondingwith*  those  abore  setont^ 
describing  others  asland^and'fffvmdM  calledAddiscombeFann, 
othexBmlandjgroundsandhet^difnmemUikerciaMtmgingcMeA 
Stroud  Green*  Farm,  and  othenr  as  linubtgrcunib  and  hereXta^ 
m^fslyingin  certain  sitiiations,  natningtfae  suppoi^d  proprietors 
and  actual  occopiersofeaehseparate  farm  and  parcel  of  land':  the 
whole  of  which  said  messuagies  ortenements,farmB,lands,gronndiB 
andpremises,in  respectwbereofbroutof f^hieh  the  teid  tkh  Amen- 
ffoned  to  be  thereby  released,comejarise^a«(^ue,  grow,  ihcreese, 
renew,  and  happen,  contain  in  the  ^hola  by  an  adineisorement 
lately  made  588  A.  2  R.6P.  more  or  less,  and  ate  dditaMted  and 
described  in  a  plan  annexed.  Ih 'another  conreyadcetblLandF. 
Jlfea5ror,others  of  the  plaintiffsythe  iiToHls  of conreyAntei^eire  die 
sftlne  in  substance  a8intheformer,with*corr^|)ondingdescription 
of  the  closOers,  and  the  names  oftfae  several  plt>pri^tOr^aiid  oceo« 
piers,with  like  reference  as  to  the  bonndari^toa  plan  annexed^ 
In  another  conveyance  toTMeaget^xMikeif  of  the  pl^intiflb,the 
same  terms  are  used,  describing  som^  of  the  misssuages  or  tene- 
ments andfhrm8**with  the  hereditamentrthereun to  belonging  or 
^  appertaining;'*  and  some  parcels  of  latodswithbot  those  addi« 
tional  words,and  expressed  to  be  pf  incipally  tbougfh  notontirely 
intbe  grantees'  own  possession,  with  a  statemeiit  of  the  whdie 
contents  of  the  lands,  and  a  similar  refer^ce  td  vpfaiiairti^^ed^ 
Other  conveyancieslo  G.  Mattk^wva^J.  Farley fOihetk  of  th^ 
plaintiffs,  were  in  the  same  manner  as  the  last  Ih  another  con« 
reyance  to  R.Chatfield  the  grant  ofthef  tithes  is  stated  t6  be  <H)at 
**  of  upon,  for  in  respect  of  the  several. /md!*  teHkemMM  iMnd  ke^ 
**reift^amefils,''describing  them  as  before^to  hold  the  said  tithes 
hereditaments&premiseswith  theapporteaances  to  the  saidiZlC 
kctn  another  conveyance  toCr.£^ne,Hn6therof  theplanitHfc,tbe' 
words  are  the  same  exceptingthat  the  tithes^  nte^tatedtoariseovf 
ojf;  j^f ,ortare^eelo^the  several  lands, tetfemMts^aiiid  heredita« 

meats 
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^nte  afler  ddflaribedyTiB.  ^tting'oiittbe  oontenteof theBereraF    1798. 
mesy  in  tke  dccnpation  of  F.  M.  with  a  «mifcur  referenee  to  a  ^^ 

am  mnnesed  and  having  the  jror^^mthtkeapfninemmeei*in  owTDm 
e  halMndoni.  Another  conveyance  to  D.  H.,  from  whom  an*^ 
ber  €iif  the  plaiDtiflbcfeiiiiedywaaiatheaatnemantieras  Aelaatt 
sBcribin^tbe  closes  conveyed  by  namesi  bounds^  and  contents* 
Dother  conreyanee  to  J.  ILewin  was  like  that  to  the  Meugen, 
for  and  in  respect  of  the  messnagesand  tenements,  fhrmsylands, 
ffroundsf  and  hereditaments,  &c.  with  the  like  babendam  and 
reference  as  the  last/'  This  deed,  amongst  other  lands^  ther 
thes  irhereof  are  still  vested  in  Lei^  or  w  persona  deriving 
tie  nndferhiBiydescribesthefoIlolring  piece,  the  rectorial  tidien 
f  which  faavesfnce  been  purchased  by  the  plaintifflZMVesMfiijrer 
nd  regularly  conveyed  to  him,  viz.  **  all  that  piece  or  parcel  of 
land  at  fF.  belonging  to  S.  F.  and  in  the  occupation  of  W.  M. 
^  contiEdning,  &c.  more  or  less.*'  Another  conveyance  to  the 
^^aintiff  G.Shepiey^  by  words  exactly  the  same  as  those  used  in 
the  conveyances  to  Chaifield  Lane  and  D.  IL  of  *  all  and 
'  singular  the  tithes,  &c  out  of,  for,  or  in  respect  of  all  those 
^  landa  called  HayKng  Patk^  containing,  &c. ;  and  aU  that  capii' 
^  tal  messuage  or  mansion,  now  standing  thereon,  with  the  out- 
^  buildings,  yard,  garden,  and  appurtenances  thereunto  belong- 
^  ingand  appertaining ;  and  all  that  cottage  or  tenement  ^dled 
^  Ae  Old  PI0W9  with  the  appurtenances." 

By  the  above  conveyance  and  othen  of  the  like  nature,  the 

tithes  of  a  certain  part  of  the  cultivated  lands  inCVoydoii,were* 

conveyed-to  different  purchasers  previous  to  themarriage  of  Mr. 

and  Mrs.  Pcgniz.  By  indentures  of  lease  and  release  of  ISthand 

14th  JoMHoty,  1796,  Mrs.  PayntZf  in  consideration  of  herthen 

intended  marrtage,conveyed  to tmsteesin  fee,all  the  said  rectory 

orparsonageimpropriate  of  CVoycfoRyOtherwise  J9ermoii(29tfSf,and 

all  tithes,  glebe  lands,  oblations,  obventions,  profits,  and  perqui« 

aite^of  what  natureor  kind  soever,  arising,  increasing, or  renew- 

ingin  or  within  the  parish  otCraydon  aforesaid,  and  belonging  to 

the  said  rectory,  and  which  had  not  been  therefore  conveyed 

awayer  severed  therefrom,and  thesdte  of  the  said  parsonage,with 

the  parsonage,  bams,  and  homestead,  subject  as  to  a  part  of  the 

ttid  tithes,totwoseveraI  contractsandagreemeats  for  the  sale  and 

convey  ancethereof,upon  trust  to  sell  and  disposeofthe  said  recto- 

ty  or  parsonage,  and  all  and  singular  the  said  tithes  and  heredita* 

Keats  in  Craydanyhy  public  auction  or  private  contract  Iki  pursa- 

.ance 
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I79&    anceof  the  tnitl  id  the  abore-meiitioned  setdement^pLbliaac- 
tion  was  adrertbed  for  the6thMioaR&erl796,wtien  theiectariil 


Gw^ia  ^^^"^  of  about  834  acres  of  cultivated  ground  (being  all  tbai 


re- 


^  -^  mained  unsold  at  the  time  of  the  said  marriage)  were  tsAaw^hem 
pntuptosale  in  sixseparate  lotsunder  printed  particohrsaadcoii- 
ditions.  The  particulars  after  specifying  the  qnantitiesonuidaad 
the  composition  and  estiniated  values  of  the  tithes  comprised  ia 
each  of  those  six  lotsdescribed  as  aseventh  andlastlotto  be  pat 
up  ^  a  freehold  estate  consisting  of  the  right  of  tithes  over  all 
the  conunon  and  waste  lands  in  the  parish  of  CVoydot,  except 
FaiUofi.tfbriii,containing2250acres.''    ThetitbesoflfaiidsB 
ilfar«A,containing235  acres  more,formedapartof  tbesecond  lot 
described  in  the  said  particulars;  upon  which  particolan  there 
was  a  memorandum  that  the  tithes  of  a  few  of  the  small  indosed 
fields,aswella8Tf<t<Uoii«Ararsi,a6oftheotliercomm0Bs,didDOt 
-    at  that  time  yield  any  profit.  After  this  auction  had  been  so  ad- 
vertised, and  just  before  it  was  to  have  taken  place,  Mr.  Robert 
BoxaUfAe  person  named  in  the  pleadings^contracted  for  the  pur- 
chase of  the  2d,  5th,  and  7th  lots,  which  comprised  die  redarial 
tithes  of  122acres  of  inclosed  lands,  besides  WaddonMankfihi 
all  the  other  commons  and  waste  lands  in  the  parish ;  two  other 
lots,  the  1st  and  6th  were  sold  to  other  purchasers;  and  die  re- 
maining two  were  bought  in  for  the  proprietors.  By  indentiiret 
of  lease  and  release  of  I3th  and  14th  Jomiary,  1796,  Mr.  and  Mi& 
Poyniz  and  their  trustees  (after  reciting  in  part  theabovesetde- 
meat)  duly  conveyed  to  Mr.  W.  Cluiion  and  his  heirs,  to  the  use 
N       -ofC/af^cmandhisheirsduringBoxa^difeinterestfOrsaidltostf 
with  remainder  to  the  use  of  Boxall  in  fee,  all  and  singular  the 
tithes,  &c.  arising,  &c.  out  of,  upon,foc»  or  in  respect  of  all  Aose 
several  pieces  or  parcels  of  land  or  ground,  lying  together  aid 
composing  a  tract  of  15  acres,  belonging  to  the  archbishop  of 
Canterbury f  in  the  occupation  of  Benry  Allen^  bounded,  &c. 
and  also  all  those  several  pieces,  &c  describing  all  the  coI« 
tivated  grounds  which  were  comprised  in  the  said  2d  and  5di 
lots,  and  delineated  in  a  plan  annexed,  and  also  all  and 
singular  the  tithes  and  tenths,  portions  of  tithes,  oblatioBfi, 
obventions,  and  fruits,  and  all .  and  every  other  rigfa^  tide, 
interest,  property,  compensation,  benefit,  advantage,  daim^ 
and  demand  whatsoever,  belonging  to,  or  part  or  pared  of  the 
rectory  impropriate  of  CVoycfon,  otherwise  JBermoiiibcy,  afbre- 
said, yearly  or  otherwise,coming,arising,growing,  accruing, in- 
creasing,  renewing, or  happening,  or  whidi  at  any  time  or  timei 

hereafter 
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ereafter  should  or  might  come  arise  grrowaccraeincreaserenew    1798. 
r  ba  ppen  out  of,upon  for  in  respect  of  all  and  every  the  commons 
nd waste  lands  and  groatidsywithin  the  parish  otCraydan  afore-   gwtoik 
aid,  containing  by  estimation  2485  acres,  and  the  reversion,  &c.  ^'^^jl^^^ 

Before  and  at  the  time  of  the  several  conveyances  of  tithes  to 
he  plaintiffs  and  Mr.  Boxalij  there  were  rights  of  common  upon 
ome  of  the  wastes  within  the  parish  of  Croydon^  appurtenant  to 
he  respectivelandsdescribed  in  each  of  those  conveyances  or  to 
larts  thereof.  Within  the  parish  of  Croydcn  one  moiety  of  tithe 
ands  is  of  right,  payable  to  the  rector  impropriate,  and  the  other 
moiety  to  the  ricar,  and  many  of  the  ewes  belonging  to  the  oc- 
cupiers of  such  several  lands  respectively,lnive  froni  time  to  time 
aswell  before  as  since  th^  said  conveyances  dropped  their  Iambs 
upon  die  wastes  whilst  depasturing  there  in  the  exercise  of  such 
rights  of  ^mmon,  and  the  lambs  so  dropped  have  c&ntinued 
feedingthere  withtheirdams.  Theilfos/a^ice  family  having  com- 
pounded for  the  rectorial  tithes  of  the  beforementioned  farmsand 
landsywith  theseveraloccupiers  thereof,received  nodistinctcom- 
position  for  the  tithes  arising  iqpon  the  commons,  or  wastes.  The 
like  compositions  have  been  paid  to  the  said  purchasers  of  the 
different  lots  of  the  said  tithes ;  and  no  rectorial  tithes  arising 
from  the  commons  or  wastes  have  ever  been  taken  in  kind. 

The  act  of  the  37  (?.  3.  c.  144.  before  referred  to,  after  men- 
tioning whowere  the  lordsof  the  several  different  manors  withid 
the  pari8h,recites(amongstotherthings)that  Mr.Poyntzweis  en- 
titled to  the  tithes  belongingto  the  impropriaterectoryofCroycIoii 
otherwisejB€rmosd9ey,arisingwitliin  the  said  parisij(excepttho8e 
before  severed  and  conveyed  away),and  that  an  inclosure  of  the 
open  and  commonfields,&ctherein  would  be  advantageous,and 
then  itappointsthe  defendant  with  two  other  persons  commissio« 
ners  for  d  i viding  and  allotting  the  same.  It  directs  the  manner  of 
their  proceeding  toascertainclaimsrespectingrightsofcommonoir 
oftitbesorof  exemption  therefrom  or  of  other  interest  in  the  land, 
andenactsthattbecommissionersshallset  out  and  allot  to  the  per- 
sonorpersonswhoshallbeentitledto  the  rectorial  tith^  of  the  said 
commobs,&c.intended  to  be  divided  and  inclosed  such  parcel  of 
land  as  shall  in  the  judgment  in  the  said  commissioners  be  a  ful| 
equivalent  and  compensation  for  such  right ;  with  a  proviso  that 
nothing  in  the  act  shall  alter  or  in  anywise  affecttherightsof  any 
perspn  to.  the  rectori^il  tithes  of  the  inclosed  grounds,  open  pnd 
common  fields  lands  and  common  meadows  within  the  parish  of 
VouViL  Tt  Croydon,  ^ 
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1798.    Croydon.  In  coDtequence  of  this  act,  to  which  general  reference 
■  was  made  in  the  case  stated,  Mr.  BoxallgSLirem  to  the  eoiiiini&- 

GwTDiE  ^1^**^^ hisclaims t<$therectorialtithesofalI tbecommonsmflRb- 
agttitut  es&c. within  the  parish  of  CVoydimyContaiDiDg  by  estioiatioR2485 
acre8,and  which  tithes  he  thereby  stated  to  consist  of  the  follow- 
ing particulars,  viz.  ^<  all  com  and  grain  of  every  de«cript'Km,all 
haycloverand  all  othersortsof  artificialgrasswhencntan^Du^ie 
into  hay,  all  underwood  and  loppings  of  trees  and  woods,  the 
moiety  of  all  lambs,  and  all  turnips,  carrots,  onions,  and  other 
.  garden  stuff,  sown  lipon  lands  ploughed  ;*'  and  Mr.  Bomtf  also 
claimed  other  rights  of  common,&c.  in  respect  of  odier  pfoperty 
within  the  parish.  The  plaintiffs  also  preferred  their  respectire 
cliEiims  to  the  Gommissioner9,whereby  they  claimed  separate  por- 
tions of  the  rectorial  tjthes  or  such  commons,  marsbes  &c  in 
Virtue  of  the  said  several  conveyances  to  them ;  and  tbe  plaintiff 
Ckaifield  made  a  further  claim  in  virtue  of  the  tithes  of  another 
farm  calledP/tciMicm«,forthepurchase  of  which  hehadcontracted 
with  the  late  Lord  Montague^nd  paid  him  7C8L  hot  of  which  no 
conveyance  had  ever  been  made.  The  commissioners  allowed 
Mr.  BoxalPs  claim  and  disallowed  those  of  the  different  persons 
claiming  in  opposition  to  him ;  in  consequence  of  which  tbe  pre- 
sent action  was  brought  in  conformity  with  the  act  The 
question  for  the  opinion  of  this  Court  is,  what  verdict  ought 
under  the  circumstances  to  be  enteredon  the  severalissaes  joined 
upon  the  pleadings ;  and  the  verdict  upon  each  of  them  is  to  be 
recorded  according  to  that  opinion. 

Manyal  for  the  plaintiffs.  The  tithes  of  the  commons  wbich 
were  appurtenant  to  the  several  estates  conveyed  to  the  plain- 
tiffs passed  by  tbe  conveyances  of  those  estates.  The  (jnestions 
are,  whether  it  was  the  intention  of  the  parties  to  those  instra- 
ments,  that  the  tithes  of  the  coiirinons  should  be  so  conreyed, 
and  whether  the  words  used  are  sufficient  for  that  purpose.  In 
some  of  the  deeds  the  words  used  are,  *^  messuage  or  tenement, 
^  and  farm)  and  the  lands  grounds  and  hereditaments  diereonto 
^  belonging  or  appertaining,*'  the  tithes  arising  out  of,  or  in  re- 
spect of  which  ane  granted:  these  words  are  amply  sufficient  to 
include  the  tit&es^  arising  out  of  the  commons  appurtenant  to  tbe 
inclosures.  It  is  true  that  in  some  of  the  conveyances  the  words 
used  are  not  so  large,  as^Iands  aiid  grounds  called  Mdiiemhi 
**  F'arm"  but  they  are  sufficient  to  pass  tbe  same  interest.  It 
cannot  be  supposed  to  have  been  the  intent  of  die  grantors^ 

strir 
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ever  the  right  of  the  titles  arising  out  of  the  €oiniQoii,as  to  some     1798. 
►f  the  estates  and  not  as  to  others.  The  wortlj'arm  itselfissuffi-'  ■ 

*ieot  to  include  ^mrnon  appurtenant  to  the  inclosure.  Insoine  GwYmK 
iq^rt  i »  t  he  coo veyauce  is  onlyof  the  tithes  arising  out  oflkcthe  se*>     again^it 
•  eral  '«lands,  tenesientsand  hereditaments;'*  but  that  means  the      *^*** 
same  tbing:  and  in  some  instances  are  added  to  the  words  of 
^rant  the  words'*  with  theappurtenances,"whtch  are  dearlysuffi* 
:ient  to  pass  the  interest  in  question  ^here  they  are  properly 
placed  ;  and  the  only  difficulty  arises  from  the  misplacing  them, 
beingf  after  the  grant  of  the  tithes  of  the  land,  the  parties  not  con-* 
iidering  that  an  incorporeal  hereditament,such  as  the  tithes  of  ^ 
right  of  common,  cannot  be  appurtenant  to  another  incorporeal 
hereditament, viz.  the  tithes  arising  out  of  the  inclosed  lands^But 
whatever  is  incident  to  land  will  pass  by  the  description  of  hnd, 
without  the  word  ^  apptirten<mce$0^2  RoL  Mr.60.  A.  Common 
appendant  appurtenant  to  an  estate  cannot  be  severed,  though  it 
may  be  extinguished  or  released(a);  and  therefore  b/a  grant  of 
the  land  to  which  common  is  appurtenant,  it  will  pass,  though  it 
be  specially  reserved.  If  there  be  a  modus  or  exemption  for  the 
inclosed  land,  it  will  extend  to  the  common.  Lambert  v.^CVini- 
ming.  Btaab.  138,  Stockwell  v.  Terry ^  1  Vez.  118.  There  were 
no  other  tithes,  but  of  lambs  upon  the  common,before  the  inclo- 
sure,  andthese  were  payable  to  the  rector ;  and  there  is  no  rea-    * 
son  for  making  a  distinction  in  this  respect  between  the  tithes 
arising  irom  the  common  and  from  the  inclosure,  for  the  ewes 
and  lambs  are  depastured  upon  both  at  different  times/ 
.  Best  contr&.  It  is  true  the  intention  of  the  parties  must  govern 
the  construction  of  the  deed8,buttbat  must  be  collected  from  the 
deeds  themsel  ves.Anditdoes  not  appear  that  tbe  tithes  of  the  com* 
mon  were  thought  of  at  the  time,otherwise  they  would  have,  been 
expressed  in  plain  apt  words  like  the  re^t,  which  they  are  not« 
Nor  can  it  be  collected  by  necessary  implication,  that  they  ^ere 
intended  to  pass ;  on  the  contrary  the  terms  used  are  adapted  to 
exclade  them.  The  meaning  of  the  several  terms  **  farms,  lands, 
&c'^  relied  on  is  expressly  confined  by  special  reference  to  the 
landsdescribedafterwards  by  bounds  quanties  and  actual  occu- 
pation which  excludes  the  comprehension  of  other  property  not 
specifically enumerated.The several  places  teferredto  onlycom- 
prebend  the  inclosures.    The  words  land  or  ground  cannot  in 
themselves  convey  an  incorporeal  hereditament.  It  is  true  the 

(«)  YM.  1  Bm,  Jir.  eSO^OfS.  Sed  vi.  Bro.  «*  Conunon;*  phi' 
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1798.    Word  liereditamenty  Which  is  used  in  some  iristaneo,!!  snSdeDt 
'  to  convey  a  right  of  common,  yet  it  may  properly  be  applied  to 

GwYoia  corplbreal  hereditament!  only;  add  the  coart  are  to  decide  from 
agmtm  the  context, in  what  sense  it  is  her^  used.  If  it  had  been  used 
after  the  description  of  the  lances  intended  to  be  conveyed,  then 
it  might  be  supposed  to  have  meant  something  more ;  bntbeing 
tised6^retb^ignificati(fti  Isboutided  bythesubseqaentdesoip* 
tion  of  whkt  was  intended  to  be  conveyed.  So  in  Sheph.  T<mA 
247.  If  one  grant  his  manor  of  D,  specifying  die  townships  ia 
which  it  liesi  and  part  of  the^  manor  lie  in  a  township  not  spe- 
cified, such  part  will  not  pass.  So  if  one  hare  a  (arm  of  land 
called  H  by  lease  in  the  parishes  of  Aand  B,  and  he  reciting  hk 
lease,  grant  his  term  and  interest  in  the  lands  called  H,  lying  ia 
A  and  C,  this  is  only  good  for  so  much  as  lies  in  A.  The  words 
**  inrespectwhereqff'  after  the  description  o( AddUecmbeFamf 
cannot  apply  to  the  tithes  of  the  common  in  contradnttncdon  to 
the  tithes  which  arise  out  of,  kc.  the  inclosures,  because  tbe 
whole  are  confined  by  the  words  of  reference  immediately  foUov- 
ing  to  lands  bounded  and  measured.  And  the  introductioa  of 
the  former  words  may  be  accounted  for  in  reference  to  oblatumtt 
&c.  before  enumerated,  which  do  not  arise  out  of  the  lands,  but 
lure  paid  tn  regpeci  of  the  occupation  of  it*  By  the  tithes  of  the 
common  must  always  be  understood  the  tithes  arising  out  of  tbe 
soil  of  tbe  common,  which  is  in  the  lord :  and  the  actof  parltament 
evidently  considered  therighttothe  tithes  of  the  commooandof 
the  inclosures  as  separate  and  independant  claims ;  for  dbtinct 
provision  is  made  for  each.  As  to  the  words  **  with  ike  offff" 
^  tenanceSf*  which  are  added  in  some  of  the  conveyances, they 
are  only  \o  be  found  in  the  habendum,  which  cannot  enlarge  di« 
.  words  of  grant.  But  even  there  they  appear  to  be  used  not  witli 
reference  to  the  land  itself,  but  to  tbe  tithes  of  the  land,  ^hiA 
can  have  no  appurtenances ;  and  therefore  it  shews  thattbey 
were  inserted  as  common  words  of  course  without  any  definite 
meaning.  It  is  true  that  by  a  conveyance  of  lands,  commcm  ap- 
purtenant would  pass  without  particular  words ;  butthat  is  be- 
cause  •common  is  appurtenant  to  land :  but  tithes  cannot  be 
appurtenant  to  tithes,  and  therefore  tithes  of  a  common 
cannot  pass  by  a  grant  of  tbe  tithes  of  inclosures.  'Neither 
can  they  pass  by  implication  here;  for  nothing  passes  by  im* 
plication  unless  it  be  a  necessary  one,  as  where  the  tbin; 
•zpres^y  granted  cannot  be  enjoyed  without  the  other,  tki 
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rant  of  wliich  it  to  be  implied.  Archer  r.  Bennett,  1  Lev.  131.     ,1798. 
nd  Ld.  Darey  v.  Askwith,  Bob.  234.  A  thingwillnotpassby  -~— — 
aplicaiion  merely  because  it  has  been  usually  enjoyed  with  an^  Gwtoik 
ther  th  ingf  granted,  if  it  be  not  necessary  to  the  enjoyment  of  it.   ^^^ 
hep.  Touch.  8&  The  case  of  lambert  y.  Cummingy  Bunb.l38t 
oes  not  support  the  proposition  to  the  extent  for  which  it  was 
ited :  the  reason  on  which  the  common  was  there  holden  to  be 
xempi  from  tithe  was,  not  because  it  was  appurtenant  to  the  in- 
losares  which  wereexempt,but because  both  bad  belonged  toa 
ionastery,and  thereibrehad  an  eqiial  right  of  exemption.  Then. 
s  to  Siochvell  v.  Terry^  I  Vez^  115.  the  true  ground  of  that 
lecision  was  stated  by  Lord  Moaufieldin  Moncaster  v^Wation^ 
\  Burr*  1375^  that  the  modus  eovered  not  only  the  farm  itself 
rith  the  appQrtenan<\es,butthe  common  also  called  the  Downi 
md  on  that  account  a  distinction  was  made  between  that  and  the 
est  of  the  waste.  But  the  last  mentioned  case  is  directly  in  point 
K>r  the  defendant,  for  there  the  Court  held  that  the  exemptioa. 
uid  modus  for  the  inclosed  lands  did  not  extend  to  the  waste  and 
common  appendant  thereto.    At  any  rate  the  deeds  could  only 
operate  as  a  grant  of  such  tithes  as  could  accnijB  out  of  the  right 
which  the  tenants  had  upon  the  common  at  the  time  before  the 
iadosure,  and  not  as  a  grant  of  the  tithes  which  may  arise  out  of 
the  soil  now  it  is  inclosed.  Before  the  passing  of  the  act  referred  % 
to  the  lord  might  have  inclosed  to  any  extent,  leavingsufficiency 
of  common  in  exclusion  of  the  tenants.    The  only  right  which 
they  then  had  was  to  agist  their  cattle ;  and  while  the  land  re- 
mained in  common,  the  only  tithes  which  could  accrue  were  for 
agistment,  and  the  tithe  of  Iambs  dropped  on  the  common :  the 
former  is  out  of  the  question  being  a  Ticarial  tithe,  the  latter  only 
by  the  usage  wasa  rectorial  tithe.  But  lambs  though  dropped  on 
the  conuDon  are  not  rectorial  tithe  wiihin  the  eommon^vX  aredue 
in  respectof  iheparticular  indosures  to  whichthe  ewes  belonged. 
Thus  were  the  inclosures  are  in  one  parish,  and  the  waste  ap«» 
pendant  or  appurtenant  is  in  another,thetithe8of  lambsdropped 
on  the  waste  belong  to  the  rector  of  the  parish  in  whic^  the  in- 
^Wures  lie.  The  same  principle  mustgoverti  the  construction  of 
diis  act  of  parliament  made  in  pari  meterift.    At  all  erents  the 
only  claim  the  tenants  can  make  underthe  act  is  foran  equivalent 
iipto  the  Talueof  their  interest  in  the  common  :  and  as  the  comr 
>noa  iQ  itsformer  state  produced  no  rectorial  titbei  consequently 

it 
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1798.    it  could  not  have  been  in  the  contemplation  of  tbc  Legidil«t 
that  they  should  receive  any  allotment  in  respect  of  it. 


ci^DiR       ^^  Kenyok,  Ch.  J.  In  the  parish  of  Cmfdan  there  ^pem 
tgaitui     to  hare  been  a  lai^  quantity  of  waste  ground*  on  which  tfce 

FoAKBs.  ig^jjj^jg  ^  ji,^  adjoining  inclosures  had  rights  of  common.  Be- 
fore  any  inclnsure  was  in  contemplation  those  tenantspurdi««! 
the  rightto  all  the  tithes  of  the  lay  impropriator  in  respect  of  their 
several  estates ;  and  the  conveyances  were  made  in  very  gcnenl 
terms  "  of  all  and  all  manner  of  tithesy&c.  belonging  to  or  ptrcd 
•*  of  the  rectory  impropriate  of  Ooyrfon,  coming, arising  &c.ofiii 
.  •*  of  and  upon,for  or  in  respect  of  the  several  messuages  « t«ie- 
«  meiits/?)rms,lands"  &c.  with  some  immaterial  variations  in  the 
wording  of  the  several  deeds.  And  now  it  is  contended  ihatlhe 
lay  impropriator  intended  ito  reserve  the  tithea  in  respect  of  the 
rights  of  common  appurtenant  to  those  estates.  If  the  qneftioii 
had  been  put  to  him  recently  after  the  ^^nts  and  before  die  in- 
closure  was  in  contemplation,  it  cannot  be  conceived  that  he 
would  have  ad  vancedsuch  a  claim,  or  that  it  coold  have  beM  is 
the  contemplation  of  any  of tfaecontnicting  pMties  at  ^1ine.U 
h  evidently  an  after  thought.  It  m«st  be  admitted  that  aooerf 
the  conveyanoes  do  «i  terms  apply  to  Ae  tithe  of  Ae  c«iiiw» 
land  :but  I  cannot  inferfrom  tbencelliat  tfcey  were  therefore  in- 
tended to  be  excluded.  Tie  tmlh  is  that  it  was  an  object  of  too 
little  importance  to  be  worth  attettdkig  to  at  that  tiiM.  It  m  im- 
possible howevetto  distinguish  this  from  the  case  ofSioeto^^* 
rerry;where  an  act  ofpariiamenthavingbeenpasaed  forawodo- 
Bure  of  common,  foonded  on  anagreettretotof  the  paitiesthat  the 
tenants  of  the  indosureshouM  enjoy  itHHieir  rights  As  aeveialty« 
tliey  did  their  rights  of  commov  befere,  a  cerlsan  portion  of  ili< 
common  was  allotted  to  the  defendant  in  lieu  off  Ws  right  of cma- 
DQon,  and  the  question  was  whether  this  was  to  be  coveretl  h?  t 
modus  whidi  was  paid  for  it  before  when  in  ^common  ?  Ani 
there  thonghthe  common  when  inclosedy ieMed  wveralspfdesof 
tithes  which  it  did  not  do  before,  yet  Lord  fTarApicie  heWtW 
h  was  covered  by  the  same  modus.  And  he  said  Aat  thougfctJ* 
recital  mthe  act  of  paHiament,  to  which  alUfcepsWirtintcrestfrf 
had  agreed  used  only  general  words,  yetthc  inteiitionplaioly^^ 
IJhat  every  person  should  enjoy  his  alfdCment  in  the  same  raaHBrt" 
^         as  he  did  the  thing  re  lieu»  and  that  having  been  subject  to  ^ 

moddi 
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nodus  tbe  allotment  sboald  be  so  still.  Theq  the  case  of  Math     1798. 
Mts£erv«  Watson^  far  from  contravening  that  doctrine  as  is  sup-   — - 
losedy  affects  to  follow  and  adopt  it  The  case  indeed  there  was   q^^i^ 
lifierent^-becaose  the  modus  was  confined  co  the  demesne  lands     •gainu 
md  did  not  extend  or  affect  to  extend  to  the  common.tJpoutbe 
fi'hole  1  am  satisfied  that  there  was  no  intention  in  the  parties  to 
these  several  conveyances  to  exclude  the  tithes  of  the  common  v . 
and  I  think  that  the  general  words  of  grant  used  are  sufficient 
to  carry  them. 

AsHH  URsT,  J.  The  words  of  grant  used,  are  comprehensive 
enough  to  pass  every  species  of  tithe ;  and  I  see  no  ground  fmr 
supposing  that  the  parties  intended  to  make  a  distinction  be- 
tween the  tithes  of  the  common,  and  those  of  the  ihclosures. 

Grose  J.  Tbe  question  is  whether  tbe  rectorial  tithes  arising 
out  of  the  rights  of  common  were  conveyed  by  the  several  deeds 
set  forth  in  the  case.    The  words  of  grant  used  are  very  large 
and  ample;  they  are  of  the  tithes  arising,  &c.  out  of  or  in  respect 
of  the  several  messuages  or  tenements, farms,1and8,and  heredi- 
taments. Now  without  relying  upon  the  last-mentioned  word  Ae- 
reditamentSf  I  consider  the  right  of  common  as  part  of  the  land 
to  which  it  is  appurtenant,  and  that  all  tithes  were  meant  to 
be  conveyed  which  arose  out  of,  or  in  respect  of  the  land,  and 
therefore  the  tithe  of  the  common  amongst  the  rest.  I  also  con- 
sider tbe  right  of  common,  as  necessarily  implied  under  the 
word^nn.    Therefore  there  being  no  apparent  intention  not 
to  pass  these  particular  tithes,  and  the  words  being  large 
enough  to  convey  all  the  tithes,  there  is  no  ground  for  saying 
that  the  tithes  of  the  common  did  not  pass  with  the  rest. 

Lawrence,  J.  The  evident  meaning  of  the  parties  was,  that 
whatever  tithes  the  tenants  of  the  estates  were  liable  topay,whe* 
thermore  or  less,  should  be  conveyed  to  them ;  and  the  small 
value  of  tbe  tithes  arising  out  of  the  common  before  the  inclo^ 
sure,  cannot  vary  the  question.  The  quantum  of  the  allotments 
ia  lieu  of  the  former  rights  is  a  question  for  the  commissioners. 

Postea  to  the  plaintifls. 
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1798. 


jjljg;;,  S.  Harton.  and  B.  Hartan,  Widow  t^^amsl  W.  H. 

y^.t^x;  ^  .^yf   ,        Harton  and  Another. 

UDdf  to      fllHE  following  case  was  sent  by  the  Lord  Cbanoellor  ibr 
tbUSlSIJj   -■•  theopinion  of  thw  Court. 

upon  irtoit       SomMelJaques  deceased  beingseised  in  fee  of seTeral  fieekU 

femecovert  and  copybold  estate«,  and  having aurrended  (he  copyhold  to  thf 

i^Take  *   use  of  his  will,  by  hiswill  dated  27th  Nin^mber  1767,  duly  «i^ 

the  renu      cuted  and  attested  to  pass  lands,  devised  to  tbe  defendant  Jela 

doriog  her   Croztet  and  John  Lighifooiamce  deceased  and  their  heirs  ail  bs 

lote^^^d'*^'^  messaag^lands  tenements andhereditaments in  tiieparislMrf/r<r 

paratr  ate,  inthe  con'nty  of  jBiic^^,and  atPiaKfr  in  the  county  cXMiddlan^ 

iierd!iccLe  ^^  their appurtenances,upon  trust topermit and sufl'er his si^t 

^rlk! ^    ^^ plaintiff JBnif^et ffarf oit,then the wifeof WHUamllartoMjio 

ssd  otiMr    receive  and  take  tbe  rents  and  profits  of  all  the  said  prembes 

^y^^ihcD  ^>>""?  ^^^  1>^®  ^^^  ^^^  ownsole  and  separate  use,  notwitbsttnd- 

to  the        jng  her  coverture,  and  without  being  in  any  wise  subject  and 

at  icoimu   liable  to  the  debts,  management,' power,  or  controul  of  her  tbei 

wiuT^'h  ^  or  any  after-taken  husband,  and  her  receipt  alone  from  time  to 

like  iimiu-  time  to  be  a  sufficient  discharge  for  the  same ;  and  afterber  Je- 

oibeViVmet  <^^a>c  ^^^  to  the  use  of  the  first  son  of  the  bodyofhissaid  niece 

covert  Tctti  BridffetHarton  lawfully  begotton  and  the  heirs  of  his  body  law- 

siute  inthe  fully  issuing ;  and  for  want  of  such  issue  then  to  the  useoftbe2d« 

^^^      3d,  4th,  5th,  and  every  other  son  and  sons  of  his  said  niece, 

A  fuil/j^firtjuMBridget  J7arloii,lawfulIy  begotten,  and  the  heirsof  their  respeo- 

^f/f  ft,r,c       ^^®  bodies  lawfully  issuing,  successively  as  they  should  be  ii 

seniority  of  age,  and  priority  of  birtht  the  eldest  of  such  sods, 

and  the  heirsof  his  body  being  always  to  be  preferred,aad  taken 

before  the  younger  of  such  sons,  and  the  heiisoniis  body  ;snd  in 

default  of  such  issue  to  the  use  of  all  and  every  the  daughter  and 

daughtersofhissaid  nieceArtdJj^etJErarfoiilawfully  begotten  and 

the  heirs  of  their  respective  bodies  lawfully  issuing,  to  take  «ite*> 

nantB  in  common  and  not  as  joint  tenants ;  and  in  default  of  racb 

issue  ofhissaid  niec  Bridget  Harion  the  said  testator  devised  tbe 

said  estates,  without  inserting  any  new  limitation,  upon  further 

trust  to  permit  and  suflTer  bis  uiece^nna  MariOfthen  the  wife  of 

J.  Bogardt  to  take  the  rents  and  profits  of  all  the  premises 

devised  to  the  said  BridgetHarian  as  aforesaid  during  berlifefcr 

ber  separate  use^iin  like  manner  and  with  such  remainders  om 

to 
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» the  use  of  the  firstand  othersonsofhissaid  niece  Atma  Maria    1796L 
1  tail,  with  remainder  to  her  daughters  iirtail,a3  tenante  in  com-  — — • 
ion  ,as  the  said  premises  are  &  stand  limited  above  in  trust  for  his    ^^ina 
aid  niece  BridgetBartanforher  life  and  to  the  useofthe  issueof  •  Haexov. 
ler  body  in  tail;  and  in  default  of  such  issue  as  aforesaid  of  his 
laid  niece  j^Hfiail/ariff,  then  upon  further  trust  to  permit  and  suff- 
er his  nieaeSarah  Jaques^piusteTfto  receive  and  take  the  rents 
ind  proBts  of  all  and  singular  the  said  premises  during  her  life  for 
ler  sole  and  separate  use,  in  like  manner  and  with  such  remain- 
ders orer  to  the  useofthe  first  and  othersonsofhissaid  niece  iSo- 
rahJaques  in  tail,  with  remainder  to  her  daughters  in  tail,  as  ten- 
ants in  common,  asthesaid  premises  areandstand  limited  above 
inhissaid  will  in  trust  for  his  said  nieces  J3rt<fy6fHarlonandyliiMa 
Maria  Hogard  respectively  tor  life,  with  remainder  to  the  use 
of  the  issue  of  their  respective  bodies  in  tail ;  and  in  defp«ult  of 
Kuch  issueas  aforesaid  of  his  said  niece  SarahJaquet^Xo  the  useof 
his  cousin  SamuelPlumb^efAi.  and  the  heirs  of  his  body  lawfully 
begotten;  and  in  default  of  such  issue  to  his  (the. devisor's)  ow^ 
right  heirs  for  ever.    The  devisor  di^d  seised,  on  18th  June^ 
1771,  without  having  revpked  or  altered  his  said  will,  and  left 
the  said  plaintiff,  Bridget  Hartcn  his  heir  at  law  and  customary 
heir.  The  plaintiff  Samuel  Barton  is  the  first  son  of  the  bo4y 
of  the  said  plaintiff  Bridget  Barton^  and  the  defendant  William 
Henry  Barton  is  the  second  son  of  her  body.    The  defendant 
John  Crazier  is.  the  surviving  trustee  in  the  said  will,  John 
J^ghtfoot  his  co-trustee,  therein  named,  being  dead.    TJie 
questions  Were,  whether  by  the  will  of  S.  Jaques,  of  the  27th 
Nocember^  1767,  the  first  son  of  the  body  of  Bridget  Barton 
took  a  legal  remainder  in  tail  in  the  estates  thereby  devised^ 
or  whether  John  Crozier  and  John  Lightfoot^  the  trustees^ 
took  a  fee-simple  in  the  premises  by  the  said  will. 

Xoiofor  the  plaintiffs,  mentioned  the  case  o(Southy.Alleine(€l^ 
as  the  only  one  like  this  case  upon  which  he  coi;l.!  build  any  ar- 
gument in  favour  of  the  plaintiffs:  but  bein<r  pr^*ssed  by  the 
Court  as  to  the  authority  of  that  case,  he  adm^'  t  f^il  ibaf  it  could 
&ot  hold,  as  withoutadjudging*  the  legal  estate  ;(>  be  in  the  trus- 
tees, the  interests  of  the  several  femes  covcrti  would  not  be  se- 
cured, and  so  the  intention  of  the  devisor  iiipghr  bf  defeated. 

Lord Kbnvon,  Gh.  J.  Whether  this  bn  a  u^v  ex^iuted  in  the 
^nistees  or  not,  must  depend  upon  the  intent  i^n  oi  the  devisor^ 

(«}  Scft.  SiS.  8fle  the  report  of  Uie  same  case  uoder  the  oSme  otBusA  ▼•  ^Om 

trhich 
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1796.  which  is  to  l^  oolleeled  from  the  will.  TUb  proTiswii,  itap- 
pean,  was  made  in  order  to  secareto  the  teveral  femes  corerti 
a  separate  allowance  free  from  the  control  of  their  hosbsods,  to 
effectuate  which,  it  is  essentially  necessary  that  the  trustees 
should  take  the  estate  with  the  use  executed,  otherwise  the  hus- 
band of  each  taker  would  be  entitled  to  receive  the  profits,  ami 
80  defeat  the  very  object  thkt  the  devisor  had  in  view. 
The  other  Judges  concurred,  and 

LAWRENciB,  J.  mentioned  the  case  of  Janes  v.  Lord  ^iiijr  >oA 
Sealf  1  Eq.  Abr.  383.  where  the  devise  was  to  trustees  aod 
their  heirs  in  trust  to  pay  several  legacies  and  annuities,  aixl  to 
pay  the  surpl  us  to  a  feme  covert  for  life  to  her  separate  use  or  k 
she  should  direct,  and  after  her  death  the  trustees  to  stand  seis- 
ed to  the  use  of  the  heirs  of  her  body  with  remainder  orer,  It 
was  holden  that  by  the  words  of  the  will,  the  use  was  eiecuted 
in  the  trustees  and  their  heii^s  during  the  life  of  the  feme  coveft, 
^  and  after  her  death  it  was  executed  in  the  persons  entitled  to 
take,  charged  with  the  annuities* 

Lord  Kem YON,  C.J.«aid  that  Jones  v.  Lord  S!ayaiid  Se<d 
was  a  case  by  itself.  The  best  report  of  it  was  in  Vhuf*s  Ahr. 
(8  vol.  262.)  and  it  was  recognised  to  be  law,  by  Lord  Hard- 
Msicke  in  Bagshaw  v.  Spencer  (a). 

The  following  certificate  was  afterwards  sent  to  the  lord 
Chancellor ; 
[?9^^  ^'       We  have  heard  this  case  aigued  by  counsel,  and  areofopi- 
3  EMt  6S5«  nion  that  the  legal  estate  by  way  of  use  executed  in  fee  simple, 
s  TauQU^'  vested  in  John  Crazier  snd  John  Lighifaot;  that  constmctioii 
lO&O        being  pecessary  (as  we  conceived)  to  give  I^^l  efiect  to  die 
testator's  intention,  to  secui^  the  beneficial  interest  to  die  se- 
parate use  of  flie  several  femes  coverts. 

Kewoh, 

W.    H.  ASHHCRST, 

N.  Grose, 
J.  Lawrejice. 


{a)  Vid.  1  Fes.  144. 

Tmtiay^  ■"' 

Mai^xbtiu        Crowther  against  Rahsbottobi  and  Others, 
for  breai?  rWlHIS  was  an  action  for  breaking  and  entering  the  plaiotifs 
ing  and  eo-   -^   cow-house,  and  taking  away  three  cows,  and  conTertiDg 
piLhfiirt    them  to  the  defendant's  use.   The  2d  count  was  for  seiziog  the 
ciMe,  ^d  cattleand  detaining  them  four  days,whereby  the  plaintiff losttbe 

goods,  the  defeoduot  may  justify  onderiafllcient  legal  procen,  if  he  had  it  in  fact  at  the  Us^i 
although  he  declared  then  that  he  entered  for  another  c^usc*    1 1  East  142.3 


IN  THE   THntTY-EIGHTH  YeAB  OP  GEORGE  III.  ^^ 

e  of  them,  and  was  pyt  to  trouble  and  expence  in  getting    1798. 
em  back  again*   v 

The  defendant  pleaded  Ist,  not  gailfy.    2dly,  That  before  the     th^eV 
newheiiy&c.  a  writ  ofjustices  issued  out  ofthe  Chancery  Court  ^^1^^ 
the  county  Palatine  of  Lancaster^  against  the  plaintiff  at  the      toiL 
lit  of  one  John  Scholfield,  directed  to  the  sheriff  of  the  said 
mnty,  which  said  writ  was  delivered  to  the  said  sheriff  to  be  er- 
:uted  in  due  forni  of  law  ;  that  the  said  sheriff  duly  issued  his  • 
recept  under  the  seal  of  his  office  directed  to  the  defendantSf  • 
ommanding  them  to  attach  the  plaintiff  by  his  goods  so  that  he 
hould  appear  at  the  then  next  county  court  to  answer  Schoi- 
ield;  that  such  precept  was  deKvered  to  them,  by  virtue  where- 
of tbey  peaceably  entered  the  cow-house  (the  door  being  theu 
^pen)  and  took  the  cattle,  in  order  to  attach  the  plaintiff  by  his 
^oods  to  appear  as  aforesaid,  to  answer,  &c.  according  to  the 
exigency  of  the  said  writ  and  precept ;  and  for  that  purpose,  the 
defendants,  as  such  bailiffs  as  aforesaid,  seized  and  took  the 
cattle  and  detained  the  same  for  the  time  mentioned  in  the  de- 
claration, at  the  expiration  of  which  time,  the  plaintiff  having 
appeared,  &c,  the  cattle  were  re-delivered  to  him. 

Replication  admitting  that  the  writ  of  justices  did  issue  ia 
manner  and  form,  &c.  yet  alleges  that  the  defendants  of  their 
own  wrong,and^  without  the  residue  of  the  cause  by  them  plead- 
ed in  bar,  broke  and  entered  the  cow-house  and  took  and  drove 
away  the  cattle,  and  detained  the  same  in  manner  and  form  as 
stated  in  the  declaration ;  on  which  issue  was  joined. 

At  the  trial  before  Rooke^  J.  at  the  last  summer  assizes  for 
lAncotfer,  it  appeared  that  when  the  defendants,  one  of  whom 
was  a  bailiff,afid  the  others  his  assistants,  came  to  the  plaintiff's 
home  with  the  proper  warrant  stated  in  the  said  plea,  the  plain- 
tiff's servant  was  milking  tfae>cows  in  the  cow-house  adjoining; 
tbdt  one  of  them  knocked  her  down,  overturned  the  milk-pan 
aad  drove  away  three  cows ;  that  upon  being  asked  what  they 
took  the  cows  for,  Ramsbottom  said  that  be  was  a  sheriff's  officer 
and  was  oome  for  the  cows  again  (a)  for  71.  debt  and  5/.  costs  for 
JoknSeholfield;  and  if  anyattempt  were  made  to  binder  him,  he 
voald  carry  the  party  before  a  justice;  and  he  shewed  his  war- 
radt  On  the  same  day  that  the  cattle  were  taken,  the  plaintiff's 
attorney  applied  to  the  defendants,  and  tendered  them  28. 6dl 
and  demanded  to  have  them  restored.    It  appeared  to  be  the 
(«}  It  luippeiied  that  tbejr  had  been  taken  ooce  before  oo  a  similar  occasion* 

usual 
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^^^    uioalpiictice  in  these  cases  to  attach  the  party  in  order  to  c^ 
Caow    I^^  ^°  appearance  by  any  small  chattel,  and  to  Rtuni  it  oa 
n  Bft     pc^y  ing  2#.  4dL  which  is  considered  by  the  officer  of  the  oongty 
EAMunr*  ^^'^  ^  ^^  appeprance,  and  the  entry  made  accordingly.  Tke 
voM.     cQws  were  restored  on  (he  fourth  day  after  they  were  takei. 
On  this  evidence  the  learned  Judge  left  it  to  the  jury  to  ay 
whether  the  defendants  entered  for  the  mere  purpose  of  coni- 
polling  an  appearance,  or  whether  for  the  puipose  of  compel- 
ling the  plaintiff  to  pay  the  debt  and  costs ;  observing  that  tliey 
refused  to  accept  the  usual  fee  for  an  appearance,  and  tbar 
they  took  as  many  as  three  cows,  declaring  that  they  took  then 
for  the  7^  debt  and  5^  costs.  The  jury  found  a  verdict  for  tiie 
plaintiff  with  m  damages. 

Tcppituf  moved  for  a  new  trial  in  SSchaelmat  term  last,  on 
two  grounds;  1st,  because  the  verdict  was  agaimst  law  tad 
evidence  ;  2d,  Because  the^  evidence  received  of  the  tender  o( 
money  by  the  plaintiff  after  the  taking  of  the  cattle*  was  not  re« 
levant  to  the  issue,  which  was  whether  the  cattle  were  or  were 
not  taken  under  a  lawful  authority. 

Law  and  Evaiu^  who  shewed  cause  in  HUary  termlsst,  ob* 
served  thatil  would  be  nugatory  to  grant  a  new  trial,  becaoseit 
appeared  upon  the  record  that  the  justification  set  up  by  the  de- 
fendants was  bad  in  point  of  law ;  1st,  because  the  firstprocess 
under  a  justicies  is  a  summons,  and  not  an  attadimeQt,8shere 
pleaded.  Hargrove  v.  Ward  and  others,  2  Laiw.  14&4. 3  Cm» 
Dig.  tit  Countff^ProeesSf  471 ,  472.  4  Cam.  Dig.  tit.  Pkaier, 
(S  M.)  24.  though  if  it  had  been  pleaded  generally,  quod  aKier 
processum  fuitthat  a  capias  issued  the  Court  will  intend  that  the 
previous  proceedings  were  regular.i4iIaflMv«jFVeeai<ia,2IR<Ki& 
Sdly,  The  defendants  upon  their  own  shewing  are  guilty  of  an 
excess  in  taking  three  cows  in  order  to  compel  an  appeaianop, 
which  is notjustifiable.  Hargraoey.  TForcf,  2  JUrfter.  1457.1  Ao^ 
Abr.  674.  (R.)  Sdly,  It  Is  not  shewn  that  the  process  wss  eI^ 
cuted  within  the  jurisdiction  of  the  inferior  court.  4  Cam  Hig* 
323.  tit.  Pleader,  (3  M.)  24.  S-Zet?.  243.  4thly, It  is  aieton- 
able  process, and  not  shewn  to  be  returned.  Middleianr.  Pfia 
2Sira.  1184.  Though  in  i?n7to»v.Co2e,iSaa.904itiS8aidto 
.  be  enough  for  the  sheriff's  bailiff  to  diew  a  writof execntioii  (^} 

(a)  Bot  the  Coartwoald  Dot  enter  into  the  coiiii^iitio&  of  the  ifktUmv^ 
to^oo  tlie  pleadiogB,  ou  motioo  for  «  sew  trisL 

At 
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t  all  events  tbey  contended,  that  if  it  appear  upon  the  whole     1798. 
lat  jastice  has  been  done,  the  Coart  will  not  g^rant  a  new  trial, 


ough  there  may  have  been  a  misdirection  in  point  of  law,  ac-  tmiT 
ndingioJEdmonsony.MacheU^nie^vo\A.  And  here  itappears  m^^^^^ 
lattbe  defendants  were  gniltyof  brutalityandunnecessary  vio-  xon^ 
tncein  themanner  of  executing  thid  process,  and  of  oppression  in 
kking  three  cows  where  one  was  amply  sufficient  for  the  purpose* 
Another  question  arose  upon  the  replication,  whether  suppos* 
ig  the  plea  of  justification  to  be  good  in  point  of  form,  the 
laintifi^  if  he  meant  to  insist  that  the  defendants  entered  for 
nother  purpose  than  that  by  them  alleged,  should  not  have 
epiied  specially;  and  this  was  the  point  principally  spoken  to 
•n  this  day,  the  argument  having  been  adjourned  from  the 
ast  temu 

It  was  contended  that  it  was  open  to  the  jury  to  considerwhe- 

her  the  entry  and  seizure  were  for  the  purpose  alleged  by  the 

lefendants,or  for  the  purpose,  as  they  thodghtit  was,of  extorting 

money  from  the  plaintiff  under  the  terror  and  oppression  of  an 

excessive  distress;oBe  of  the  defendants  having  in  effect  admitted 

at  the  time  that  he  did  the  act  for  the  purpose  of  compellingthe 

payment*    The  replication  puts  in  issue  every  material  fact  in 

the  defendant's  plea,  and  the  rule  is  laid  down  in  CVo^a/e'f  case,   ? 

812ej9.67.and  inJonesv.KiichentlPulL^d  £o«.  76.  that  where 

a  plea  merely  sets  up  matter  of  excuse,and  does  not  claim  an  in* 

terest  or  property,  there  the  general  replication  de  injuriftsuft 

propria  absque  tali  causA  is  sufficient.  A  new  assignmi^t  can  only 

1^9  necessary  where  the  act  of  trespass  is  completely  justified  by 

the  plea.  But  here  it  appears  from  the  evidence,  that  a  material 

allegation  in  the  plea  of  justification  was  false,  namely  that  they 

entered  and  seized  the  cattle  t»  order  to  enforce  the  process  ;  for  it 

was  proFcd  that  they  went  to  extort  money  colore  officii.  The 

evidence  which  was  admitted  of  the  usage  of  the  county  ^ourt  to 

receive  a  small  sum  by  way  of  entering  an  appearance  to  a  justi- 

cies,  was  not  received  as  evidence  perse  to  prove  that  the  taking 

became  illegal  by  an  act  subsequent ;  but  it  was  admitted  ig 

ihew  quo  animo  the  original  entry  and  seizure  were  made;  it 

was  part  of  the  same  transaction,  and  as  such  was  evidence. 

Oibbs  and  Topping  contri,  were  stopped  by  the  Court. 
,  Lord  Kenton,  Ch.  J.    I  never  understood  that  a  man  was 
.  obliged  to  justify  a  distress  for  the  cause  which  he  happened  to 
^ign  at  the  time  it  was  made.  If  he  can  shew  that  he  bad  a  legal 

justification 


Cbow- 

TllBK 
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1798L  jostification  for  what  he  did,  that  k  safficientw  A  man  may  dis« 
train  for  rent,  and  aFOw  for  heriot  service  (a).  Now  here  it  ap- 
pears that  the  defendants  wer^e  justified  under  the  process  of 
mgainti  ihg  county  court.  in  entering  upon  the  plaintiff  and  taking  his 
^M.  goods  in  order  to  compel  an  appearance;  and .  therefore  the 
question  ought  not  to  have  been  left  to  the  jury  to  say  whether 
they  entered  for  that  or  some  other  cause.  Then  as  \o  the  ex- 
sess  of  the  distress  taken,  an  action  on  the  case  lies  for  that  on 
the  statute  of  Murlbtidge ;  but  that  will  not  warrant  nn  action 
of  trespass*  This  question  was  considered  in  the  case  of  HtUck* 
'  ins  r.  Chamberi  (6) ;  and  the  rule  was  then  settled*  Though 
it  was  said  thiit  there  was  one  excepted  case,  namely,  where 
gold  or  silver  was  taken  to  an*  excess  apparent  on  the  face  of 
it;  as  where  six  ounces  of  gold  and  100  ounces  of  silver  were 
taken  for  6«.  8cf.:  but  that  went  on  the  ground  that  gold  and 
silver  were  of  a  certain  known  value,  and.  the  measure  of  the 
value  of  other  things*  Here  the  verdict  having  proceeded  on  a 
mistake  of  the  law,  there  must  be  a  new  trial* 

AsHHURST  and  Grose,  Justices,  were  of  the  same  opinion. 

Lawrence,  J.  The  case  of  Dr.  Orenmlle  v.  The  College  of 
P%yncf«ii«(c),  which  came  on  upon  demurrer,is  directly  in  pointi 
In  trespass  against  «/•  &  for  an  assault  and  wounding  and  false 
imprisonment,  thadefendantas  to  the  force,and  anns,and  wound-^ 
ing,  pleaded  not  guilty ;  and  as  to  the  residue  of  the  trespassyhe 
justified  it  under  the  authority  of  the  censors  of  the  College  for 
mat-practice  by  the  plaintiff,  in  his  profession  of  a  physician. 
The  plaintiff  replied  that  the  defendant  de  injurift,  &c.  made  the 
assault,  absque  hoc  that  he  did  it  by  the  authority  set  forth  in 
the  plea.  And  upon  demurrer,  the  replication  was  held  ill: 
and  Moltf  C.  J.  said  **  suppose  one  has  a  legal  and  an  illegal 
^  warrant,  and  arrests  by  virtue  of  the  illegal  warrant,  yet  he 
*•  may  justify  by  virtue  of  the  legal  one ;  for  it  is  not  what  he 
**  declares,  but  the  authority  which  he  has,  is  his  justification." 
Now  that  very  question  was  left  by  the  learned  Judge  to  the 
jury  in  this  case,  which  was  there  stated  to  be  immaterial.  For 
it  was  not  material  to  inquire  what  the  defendants  said  when 
they  entered  and  seized,  but  only  whether  they  had  in  fact  s 
legal  warrant  to  j  ustify  them. 

Rule  absolute. 

(0) yi  FUz.  Jvowry^^Si.  3  Co.  96.     (»)  I  0iiir.579.     (c)  IS  JTmL 386. 
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P£DDELL  against  Kiddle.  M^iSi 

rO  trespass  for  breaking  and  entering  the  plaiDtiflT's  close^  SJiS^lf 
the  defendant  pleaded  first  the  general  iasiie,  and  2dly  a  tiie  deted- 
ence  from  the  plaintiff.    The  plaintiff  traTersed  the  licencei  JJJ| pJ*^^ 
id  new  assigned.    The  defendant  took  issoe  on  the  traTerse,  uhI  a jwti- 
\A  pleaded  not  gnilty  to  the  new  assignment.  wUchdoe« 

The  plaintiff  haying  recoTered  a  general  verdict  with  1«.  da-  J?L'?J''r 
agc5i,  and  the  Master  having  allowed  him  only  1«.  oosts,  the  laod^iipoa 
ac^tion  was  whether  or  not  he  was  entitled  to  foil  costs.    It  ^^il*^ 
as  arsfued  at  snreat  length  a^the  bar  and  all  the  former  cases  jo^wid 

?     J  ^  ^  which  are 

'ere  cited.  fbandfor 

Burroughs  who  moved  that  the  Master  might  be  directed  to  Jj?t^'3|^^ 
How  the  plaintiff  his  fall  costs,  relied  on  Redridjfe  v.  PalmeVf  ma^ef  m- 
!  //.  BL  Rep.  2,  and  Comer  v.  Baker,  ib.  341,  in  which  all  the  t^plSiuir 
»rior  decisions  are  stated,  and  in  which  it  was  ruled  that  the  '**^ll^^ 
ilaiutitfis  entitled  to  foil  costs  in  all  cases  where  the  defendant  coiu. 
)1eads  a  justification  in  trespass  which  is  fonnd  ag^ainst  him. 

Praedcontriif  took  an  accurate  review  of  all  the  former  cases, 

toshew  that  they  did  not  warrant  the  getieral  conclusion  drawn 

(torn  them  in  the  two  last  cases  in  the  court  of  Common  Pleas, 

and  contended  that  according  to  the  words  and  spirit  of  the  22d 

Car.  2.  c.  9.  a  plaintiff  who  recovers  less  than  40s.  damages  in 

trespass  quare  clausum  fregit,  is  not  entitled  to  full  costs  unless 

the  freehold  or  title  appear  to  have  come  in  question  either  by 

the  Judge's  certificate  or  by  the  pleadings ;  and  that  in  this  case 

^  the  title  was  not  in  question  on  the  pleadings,  as  the  Judge 

had  not  certified  that  it  was  in  question  at  the  trial,  and  as  it 

might  have  been  questioned  on. the  general  issue,  the  Master 

had  done  right  in  refusing  to  allow  more  costs^than  damages. 

The  Court  said  tbey  wished  to  look  into  the  cases ;  and  now 

Wd  Kenvon,  C.  J.  delivered  the  opinion  of  this  Court. 

The  Master,  guided  by  the  experience  of  many  years,  has  in- 
formed us  that  he  should  have  taxed  the  riaintiff  in  this  case  his 
full  costs  as  a  matter  of  course^  if  the  defendant  had  not  told  him 
that  he  should  take  the  opinion  of  the  Cpurt  on  the  question. 
We  find  also  on  inquiry  that  the  prothonotaries  of  the  Court  pf 
Common  Pleas  would  have  allowed  full  costs  in  such  a  case  as  the 
present  as  a  matter  of  course*   And  indeed  it  js  now  rather  late 

to 
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179&    to  canvass  this  question  at  the  distance  of  190  yeais  from  tbt 
' time  of  passing  the  statute.  The  statute  22  and  23  Cor.  2.  e.  9. 

^f^frfffT  enacts  that  in  all  actions  of  trespass,  &c  whereia  the  judge  il 
ftiDDLi.  the  trial  of  the  cause,  shall  not  certify  under  his  band  upon  the 
back  of  the  record,  that  the  freehold  or  title  of  the  hndncn- 
tioned  in  the  plaintiff's  declaration  was  chiefly  in  qoertioB,the 
plaintiff,  in  case  the  jury  shall  find  the  damages  to  be  aader 
the  Talue  of  40f«,  shall  not  recover  more  costs  of  suit  thsa  the 
damages,  fcc  The  words  of  that  act  have  always  leeeifeda 
strict  construction.  When  an  action  de  bonis  a«portatii  bft 
been  brought,  full  costs  have  always  been  allowed  toAeplstt- 
tifllf  notwithstanding  he  may  have  recovered  less  than40ffii>ot 
because  the  statute  has  said  be  should  have  full  costs,  but  be- 
cause  the  case  is  not  within  the  act.  We  have  looked  into  tbe 
cases  cited  in  the  argument,  and  we  find  that  this  qoeilio&  bas 
been  settled  again  and  agkin.  In  Redridge  v.  Palmer,  bai 
Laughbaromghf  who  delivered  the  opinion  of  the  couit  of  Com- 
mon Pleas,  after  examining  all  the  authorities,  said  *  Tbe  role, 
therefore,  which  had  so  long  prevailed  both  in  this  Coort  ni 
in  the  King's  Bench,  namely,  that  where  there  was  a  spedd 
plea  of  justification  found  against  the  defendant,  the  pIuDtif 
was  entitled  to  his  full  costs,  ought  not  to  be  overturned."  So 
in  the  case  of  Comer  v.  Baker,  the  court  of  Commoa  FIcis 
adopted  the  same  rule,  relying  on  the  uniform  practice  tbttU 
so  long  prevailed.  The  principle  on  which  those detarmisatiov 
were  founded,  is  that  where  the  case  is  such  that  the  Judge  wk 
tries  it  cannot,  in  any  view  of  it,  grant  a  certificate  widiin  theic^ 
it  is  considered  to  be  a  case  out  of  the  statute.  Here  was  iplei 
of  licence,  upon  which  the  question  could  notarise  wbetheror 
not  the  defendant  had  a  title  to  the  land ;  the  question  waivfce- 
Iher  or  not  he  had  liberty  to  go  over  the  land ;  therefore  tk 
case  was  not  within  the  statute* 

On  the  authority  therefore  of  these  cases,  and  on  tbe  practice 
which  has  uniformly  prevailed  in  all  the  cotarts,  we  tbinkthat 
the  plaintiff  is  entitled  to  his  full  costs;  and  that  it  would  be 
dangerous  now  to  allow  any  innovation  to  be  made  onapoiBt 
that  is  so  thoroughlv  settled  as  this  is. 

Bole  aisoliite. 
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1798- 


The  King  against  Dyoe  and  Another.  m^^L 

I  ^HESE  were  two  indictments  for  misdemeanors  preferred  Adefendaot 
■~-  by  tbe  Attomey-generQl,  at  the  sessions  of  Oyer  and  Ter-  where  ^e 
lifter  for  the  eoanty  of  Middlesex,  on  the  20th  June,  1796;  Kiogiipar- 
Lie  first  for  sending  goods  to  Prance  against  the  34  Geo.  3.  c.  caVry  dowo 
.  «•  2.,  and  the  other  for  embarking  in  a  vessel  to  go  to  France^  p^nsrccord 
gainst  the  33  Geo.  8.  e.  27.  «•  3.    In  Michaelmas  term,  1796,  to  trial  by 
be  defendants  pleaded,  and  notioe  of  trial  was  given  on  the  f  wliioisss 
>art  of  the  crown  for  the  sittings  after  that  term,  which  was  ^£»t2<>^] 
tfterwards  countermanded.    A  rule  was  obtained  on  a  former 
lay  in  this  term,  calling  on  the  prosecutor  to  shew  cause  why 
he  defendants  should  not  be  at  liberty  to  proceed  to  trial  by 
)rovifio,  at  the  sittings  at  nisi  prius  af^r  this  term  in  Michael-' 
ncu  ;  against  which 

Lawy  GarroWftLud  Wood^novr  shewed  cause;  saying  that  it 
was  an  established  rule  that  a  defendant  cannot  in  any  dlise  in 
which  the  King  is  party,  unless  by  his  assent,  carry  down  the 
record  to  trial  by  proviso,  because  no  laches  can  be  imputed  to 
the  King;  and  they  cited  R.  r.  Sir  Jacob  Banks,  6  Mod.  247. 
and2/iwf.424. 

ErMne  contra^  admitted  that  the  rule  could  not  be  sup- 
ported.   And 

Per  Curiam,  Rule  discharged. 


Fores  against  Diehar.  Mimday, 

ONSLO  TFwas  proceeding  to  shewcause  against  a  rule  forset« 
ting  aside  the  proceeding's  in  this  case  for  irregularity,  but  tiao  oames 
Dampier,  for  the  defendant,  objected  to  the  affidavit,on  which  "^^J^^Ji^^j. 
he  was  to  have  shewn  cause,  being  read,  because  it  was  not  pre-  the  parUea 
perly  intitled,  it  having  only  the  surnames,  not  the  christian  MrtlldX"^ 
names,  of  the  parties.  And  he  observed  that  the  object  of  the  rule,  ^^^}^'^f 
which  requires  the  names  to  be  prefixed  to  such  an  affidavit,  was  prodocedco 
that  in  the  event  of  an  indictment  for  perjury  on  such  an  affida-  ll^7itot  mj 
Tit,  it  might  appear  by  the  affidavit  itself  that  it  was  filed  in  the  nUe. 
particular  cause  without  the  aid  of  any  extrinsic  averment.        is«.  j*"^ 
You  VIL  V  u  The 
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1798L        Tke  Omrt  were  of  opinion  dmt  fhis  was  a  dedst? e  objeedoi 
to  the  affidavit.    And  then  the  rale  was  made  abielirte,  no 


FoEBt 


\^J^    caose  bebg  shewn  against  it. 
DiBJua.  Bide  abnhtei 


In  this  term  Baker  John  Sellou,  Esi|.  was  called  to  the  de» 
greeofSerjeantatlaw.  The  motto o& his  rings wai^'Aefifle 
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Id  the  Thirty-eighth  Year  of  the  Reigrn  of  Gboboe  HI. 


T 


Bauerman  and  Another  against  Radenius.  ^•mBik. 

Tkedcfeml. 

HIS  was  an  action  on  the  case,  wherein  the  declaration  ^^y 
stated,  that  in  consideration  that  the  plaintifih  had  shipped  deuce  the 
on  board  a  certain  Tenel  then  lyingat  Emhden, md  whereof  the  ^'*/^ 
defendant  was  master,  certain  goods  tobe  carried  from  thenceto  ^^  ^ 
^'^^'^doii,  there  to  be  delivered  in  good  condition  and  dry  (ex-  ontkere-' 
cepe  hi  case  of  inevitable  damage  or  leakage)  to  Messrs.  Van  J^;^*'J^ 
Djfci  and  Go.  for  a  certain  reasonable  freight  to  be  pe|d  to  die  tioo,  aicbo* 
defendant,  the  defendant  promised  to  carry  and  deliver  the  y^ap"*^ 
•*me  accordingly ;  that  the  ship  with  the  goods  arrived  safely  ^^^^^ 
from  Ev^bdem2Li London ;  and  although  Messrs.  Van Dyth  and  « mtdl^ 
Co.  paid  die  freight  fw  die  same,  yet  the  defendant  did  not  ^^^^^^^^^^ 
deliver  the  goods  in  good  condition  and  dry,  although  not  pre-  i  Camp.3al 
dented  from  so  doing  by  inevitable  damage  or  leakfige,  but  on  n  ^!^ 
tbe  contrary,  delivered  the  same  wet  and  ill-conditioned,  and  ^^1 
^  said  goods  were,  through  the  same  neglect  and  deftnlt  of 
^be  defendant,  much  damaged  and  spoiled,  &e.    To  this  the 
S^neral  vmio»  was  pleaded. 

F  n  2  At 
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1798*  AttbetrialberoreLoitliireiijfoii«at6tciM&a//9inQcfaeTideiicevs 
■'—  at  first  gone  into  iu  order  to  shew  that  the  injury  arose  fiiom  Ae 
^M  A  s^*  unskilful  stowing  of  the  goods  on  board  the  vessel,  and  not  fr»i 
•gainH  the  inevitable  danger  of  the  sea  as  the  defendant  endeavoured  to 
establish.  But  the  principal  question  arose  on  the  prodn^tioato 
evidence  by  the  defendantofaletterfromthe  plaintiffsfwhoir^fe 
the  shippers  of  the  goods  to  FaiiI>jfciandCo.,entireIy  excolpat- 
ingthe  defendant  from  all  blame  or  imputation  of  nc^igcoctor 
misconduct,  and  statingthathe  acted  in  every  respect  accoidm; 
to  their  (the  plaintiflTs*)  orders  by  stowing  the  goods  under  tbeir 
direction.  But  it  atso  appeared  in  the  same  letter  that  VanDyk 
and  Co.  were  the  persons  on  whose  risk  the  goods  were  shipped, 
that  they  were  the  persons  really  interested  in  the  suit^and  bad  m- 
demnified  the  plaintifis,  their  agents,  in  whose  name  they  hail 
broughtthisaction.WhereuponitwasconteodcdatthetriaUosop- 
portof  theaction,that  as  itwasdisdosed  that  Fanl>ycJhindCo.were 
.  the  real  plaintiffs,  and  the  nominal  plaintiffs  only,  their  agents, 
the  former  ought  not  to  be  concluded  by  the  admissions  of  th€ir 
agents,  proved  too  by  letter  without  the  sanction  of  an  oath,  and 
that  therefore  this  evidence  ought  to  be  rejected:  butLord£exjfc< 
being  of  a  different  opinion,  the  plaintiff  was  nonsuited. 

(7tii«andParArmoved,yestcrday,toset  aside  the  nonsait  He 
principle  has  been  established  in  several  cases  that  it  is  compeleol 
to  a  court  of  law  to  recognize  the  real  parties  to  a  suit,  though  ibey 
are  not  the  nominal  parties  on  the  record;  and  when  it  issbemr 
who  the  real  parties  are,  the  cause  ought  to  be  tried  in  the  same 
manner  as  if  they  werq  brought  formerly  before  the  Court,  h 
Winch  v.Keely  (a)  the  principal  case  determined  was,  that  tfaeas- 
signor  of  a  chose  in  action  who  had  become  a  bankrupt,  Dtg&^ 
notwithstanding,  maintain  an  action  in  his  ovm  name  against 
the  debtor  for  the  benefit  of  the  assignee.  That  indeed  pn>- 
ceeded  on  the  ground,  that  a  mere  trust  did  not  pass  b;  ^ 
assignment  under  the  banknipt  laws :  but  a  case  was  there 
cited  and  recognized  by  the  Court,  which  established  tbe  po* 
sition  that  a  court  of  law  might  take  notice  of  a  tmst  and  coo- 
sider  who  the  real  parties  were.  Thatwasacaseoffol/on/fr* 
Brookf  M.  23  Geo.  8.  C.  B.,  where  to  debt  on  bond  the  defeod- 
ant  pleaded  that  the  bond  was  given  for  securing  100/.  leot  b/ 
the  defendant  to  one  2?.CAaiice//or,  and  given  by  berdimM 
fe  tiie  plaintiff  in  trust  for  her;  .and  that^.  C.  before  tbe adioD 

(a)  AnUf  1  Tol.  619. 

'    •  broogi«' 
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koaghf,  was  indebted  to  the  defendant  in  more  money  tlian  the    1798* 

aoiouDtofthebond.  The  plaintiff,  having  demuiTefl,afterwnfds — ^ 

withdrew  his  demurrer  by  advice  of  the  Court.  Thesame  case  ®^Yw ' 
was  ako  recognized  by  this  Court  in  another  of  Rudge  v. Birch  against 
II.  25  Geo.Z.  where,todebt  onbottdythe  defendant  pleaded^tha^ 
the  bond  was  given  to  the  plaintiff  in  trust  for  J,  and  that^  at 
tbe  time  of  exhibiting  the  plaintiff's  bill,  was  indebted  to  the  de- 
fendant in  more  money ;  andthis  was  holden  good  on  demurrer* 
If  these  cases  be  law,  they  govern  the  present :  for  if  the  Court 
will  recognize  the  real  litigant  parties,  and  if  the  declarations  of 
the  agents  of  Van  Dt/ck  and  Co.  would  not  have  been  evidence 
against  them,  if  they  had  been  plaintiffs  on  the  record,  which 
theycertainlywould  not,  notwithstanding  whatwas  said  in^tjT^s 
T.  Lawrence  (a);  so  neither  can  they  be  received  in  evidence  as 
it  was  proved  that  the  nominal  plaintiffs  were  mere  trustees,  and 
oot  the  parties  really  interested  in  the  suit  That  part  of  the 
case  of  Biggs  v.  Lawrence  passed  without  much  observation, 
and  was  not  the  principal  point ;  and  Lord  Kenyan  has  fre- 
quently ruled  the  contrary  at  the  sittings  since  that  time,  with- 
oQtits  having  ever  been  questioned.  The  answer  given  in  such 
cases  has  always  been,  that  the  agent  himself  might  have  been 
subpoenaed  as  a  witness,"  and  therefore  what  he  has  been  heard 
to  say,  cannot  be  evidence,  as' not  being  the  best.  There  muFt 
bereeiprocity  in  the  rule.  If  a  defendant  may  shew  who  the 
real  plaintiff  is,  though  not  the  plaintiff  on  the  record,  for  the 
purpose  of  setting  off  a  debt  due  from  the  real  party,  or  of  giv- 
ing in  evidence  declarations  of  that  party,  so  the  real  party 
ought  to  have  the  privilege  of  disclosing  himself,'so  as  not  to  be 
bound  by  the  declarations  of  the  nominal  plaintiff,  which,  if  he 
had  not  been  such,  coold  not  have  been  given  in  evidence  as 
the  declarations  of  a  mere  agent.  If  it  be  objected  that  by 
these  means  the  defendant  is  precluded  from  calling  the  agent, 
in  whose  name  the  action  is  brought,  as  a  witness,  the  answer 
is,  that  the  same  effect  would  be  produced  in  the  cases  of  set- 
off, where  the  objection  was  not  admitted  to  prevail.  In  a  case 
oiDyke  v.  jSldridgeY}efoTe  Lord  Mansfield^  where  one  of  the 
parties  was  a  sheriff,  who  was  indemnified  by  a  third  person. 
Lord  Man$Jield  permitted  the  declarations  of  that  third  person 
to  be  given  in  evidence  against  the  sheriff 

Erskine^Garraw^ud  W.  TFa/lon,now  shewed  cause.  The  cases 
citedof£o(/om%v.0rooA:andl2tccljrev.£trcA^upposingthemto 
(«)  AnU  9  foK  454. 

be 


608  CASES  iH  TEIKITY  TERM 

1798»    he  good  law,  donotcome  up.  to  the  point  in  (tispate:  lUey  were% 
-  construclioa  upon  the  statute^of  Set-off»whichbave  always  been 

mIm^*  liberally  expounded  to  adTancetbe remedy  ^drcqpfeaa  circuity 
^aiMt  Qf  actions.  But  it  does  not  follow  that,  because  a  debt  against 
^  the  real  party  tothe  action  may  be  se^ff^ therefor^  the  declanp 
lions  of  the  plaintiffon  record  ^hall  not  be.received  in  evidence. 
In  those  cases  also  the  t^ust  appeared  on  the  face  of  the  record, 
90  that  there  could  be  no  surprise  on  the  defend^t ;  but  here 
tlie  defendant  has  no  notice  but  that  he  is  sued  by  the  red  pa;ty, 
and  consequently  prepares  bis  defence  accordingly.  If  this  eri- 
4)ence  were  not  admitted,  the  principal  migfit  always  obtain  an 
advantage  over  a  defendant  who  dealt  with  his  agent,  by  bring- 
ing bis  acticHi  in  the  naiqae  of  the  tatter  to  prevent  his  being  a 
jtritness  for  the  defendant,  while  the  defendant  would  be  pre- 
f^Ilided  from  giving  the  decUratibns  of  .the  agent  in  evidence 
against  the  principal;  The  agient  then  would  be  a  plaintiffso  far 
ap  operated  to  the  divnd  vantage  of  tlte  defendant,  aniT  astranger 
io .  the  suit  where  it  would  operale  to.  the  defendant's  advantage 
that  he  shoqldbepIaintijBT.  In.ac8aebeforeLordillSani^ief(a)aD 
action  waa  brought  in  the  name  of  a  nooiibal  pliiiiitiff,  by  per- 
lions  beneficially  interested  for  whom  he  was  a  trustee.  At  the 
trial  the  defendant  produced  a  release  from  theplaihtiff,  which 
hotdMansfield  hdd  conclusive;  butsaid  (fiat  the  Court  ofChan* 
eery,  upon  applioaition,  would  mak^  thetmstee  pay  the  principal 
debt,  if  well  founded,  and  the  costs  of  Ifaefuit.'  QesUk%tfiiswas 
evidence  on  another  ground';  for.the{>Iaiattflrs^'as  agents,  were 
entrusted  with. the  ordering  and  conducting  of  these  gooj&as 
to  the  mannerof .their  being  shipped;  and:  if  the  defendant  fol- 
lowed their  directions,  the  principal  must  be  bound  by  their  ads: 
aod  what  canbe  fetrong^  evidence  that  tho  orders  which  they 
gav^  were  implicitly  co«npVed  with,  than  their  own.  acknow- 
ledgment in  writing  to  that  effecf  9  It  is  not  pretended  that  tfce 
letter  is  not,  evidence  to  spme  pui^pdi^e,  and  if  admitted  io  evi- 
dence at  all,  its  whole  contents  must.be  received*  ■ 

Lord  Ken  Yov,  Ch.  J.  This  was  an  action  brought;  by  Btmet'- 
man  and  Co,  against  the  defendant  JBcrdeiiv«<>  and  /ivdie  coiWse 
of  thetriaUan  admissiouby  the.plaintiffs  theinselves  wasproved 
that  there  was  no  colour  for  the  action^  which  admission  was 
not  fraudulently  obtained  from  them,  but  was  die  opinion  (bat 
the  plaintiffs  really  entertained  on  the  merits  of  the  casew  Aod 

(a)  TliU  wai  cited  by  Mr*  EnUae  from  bis  lecoUeclioa  of  t|ie  cam. 

the 
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efce  oftly  tpneslnm  bow  is  whether  or  not  that  ought  to  conclude     1796. 
the  Mse  ag«uMil  ihe  plainttflb  who  made  the  admiision.    It  wa« 


aklbyaireryleaniedJudg€,l4>rdilfa€ei^id;  towards  the         ^^T^?* 
giiiBag^  of  tbia  century^  that  the  moat  efiectoal  way  of  removing     iv«<w< 
landflnarka woaldbe by innoTatingontherttleaof  evidence;  and  ^^■''"^^ 
so  I  say»  I  have  been  in  thla  profession  more  than  40  years,  and 
hare  practised  both  in  courts  of  law  and  equity ;  and  if  it  had 
blleo  to  my  lot  to  form  a  system ofjnrisprudence, whether  ornot 
I  should  have  thought  it  advisable  to  establish  two  different 
courtsL  with  diflerent  joiiidi^tions«  and  governed  by  different    • 
rules,  it  is  not  necessary  to  say.    But,  influenoed  as  I  am  by 
certain  prejudices  that  have  become  inveterate  witb  those  who 
comply  with  thesystemstheyfopndestahlishediliind  tbatin  thes^ 
courtspreceedingbydiffeffentrules,aeertain  combined  system  of 
jarispmdence  has  been  framed  most  beneficial  to  the  people  of 
this  cQuntryi  and  which  I  hope  I  may  be  indulged  in  supposing 
has  never  yet  been  equalled  in  any  oAor  country  on  earth.  Our 
courts  of  law  only  consider  legf4  fights ;  ouf  cpurts  of  equity  rs  B.  ft  p. 
have  other  ndes,  by  which  they  seu^etifnessupersedethdse  leg?|I  ^^'1 
rules,  and  in  so  doing  thef  act  most  beneficially  for  the  subject. 
We  aH'hnow,  that  if  theooqrts  of  law  were  to  take  intq  their 
csnsidentiott  all  the  juriadistion  belonging  to  courts  of  equity, 
many  bad  ieoBseqnences  would  ensue*    To  mention  only  the 
Migle  instances  of  legacies  being  left  to  wpmen  who  may  hav^e 
named  inadvertently:  if  amnrtof  law  could  entertain  an  action 
for  a  legacy,  the  husband  would  recover  it,  and  thowife  might 
he  left  destitnte :  but  if  it  b^  necessarjr,  in  iiuch  a  case,  to  go 
into  equity,  that  court  will  not  suffer  the  husband  alone  to  reap 
die  fruits  of  the  legacy  given  to  the  wife;  for  one  of  its  roles  is,  that 
lie  who  asks  equity  murt  do  equity^  iaud  in  such  a  case  they  will 
compel  the  husband  to  makea  provision  for  the  wife  before  they 
will  suffer  him  to  get  the  money.  I  exemplify  the  propriety  of 
keeping  the  jurisdictionsand  rules  of  the  different  courts  distinct 
by  one  out  of  .a  multitude  of  cases  that  might  be  adduced.  If  the 
parties  in  dun  case  had  gone  into  equity,  and  that  court  had  di- 
rected an  issue  to  be  tried,  they  might  have  modified  it  in  any 
way  ihey  thought  proper.  One  of  the  rules  of  a  court  of  equity 
B>dMttibey  cannotdecree  against  the  oath  of  the  party  himself  on 
theevidence  of  one  witness  alone  without  other  circamstances: 
but  when  the  point  is  doubtful,  they  send  it  to  be  tried  at  law, 
directing  4bat  the  answer  of  the  party  shall  be  read  on  the  trial; 

an 
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1798.    80  tbey  may  order  that  a  party  shall  not  set  up  a  legral  term  on 

• the  trial,  or  that  the  plaintiff  himself  should  be  examined ;  and 

^^a'w'    ^^^^  ^.be  issue  comes  from  a  court  of  equity,  with  any  of  these 
agafngt    directions,  the  courts  of  law  comply  with  the  terms  on  which  it 
US  so  directed  to  be  tried.    By  these  means  the  ends  of  justice 
are  attained,  without  making  any  of  the  stubborn  rules  of  law 
stoop  to  what  is  supposed  to  be  the  substantial  justice  of  each 
.  particular  case ;  and  it  is  wiser  so  to  act,  than  to  leave  it  to  the 
judges  of  the  law  to  relax  fcom  those  certain  and  established 
rules  by  which  they  are  sworn  to  decide.  If  the  question  that  has 
been  made  in  this  case  had  arisen  before  Sir  JIf.  Hate,  or  Lords 
Holt  or  Hardwicke^  1  believe  it  never  would  have  occorred 
to  them  sitting  in  a  court  of  law,  that  they  could  have  gfone  out 
of  the  record  and  considered  third  persons  as  parties  in  the  cause 
Here  it  has  been  contended  thatB(»ttermaii  and  Co.  are  to  belaid 
out  of  the  case  entirely,  and  we  are  desired  to  substitute  Van 
Dyck  and  Go.  as  plaintiffs  in  their  room:  but  if  they  may  be 
taken  to  be  off  the  record,  then  they  may  be  witnesses,  and  yet 
it  is  not  pretended  that  they  could  have  been  examined ;  the 
argument  therefore,  that  asserts  that  they  may  be  taken  from 
off  the  record,  not  holding  goods  to  all  purposes,  fails  entirely. 
I  cannot  conceive  pn  what  ground  it  can  be  said  that  BoMer* 
man  and  Co.  may  be  considered  not  as  parties  in  the  canse  for 
the  purpose  of  rejecting  their  admissions,  and  yet  as  the  parties 
in  the  cause  for  the  purpose  of  preventing  their  being  examined 
as  witn6sses.l  take  it  to  be  an  incontrovertible  rule  that  the  ad- 
mission made  by  a  plaintiff  on  the  record,  is  admissible  evi- 
dence; and  on  th^  trial  of  this  cause,  there  was  proof  of  an  ad- 
mission by  the  plaintiffs,  that  they  had   no'  ground  npon 
which  to  support  the  action.  With  regard  to  the  case  of  Biggs  v. 
£airre7ice„which  was  cited  toshewthat  an  acknowledgmentmade 
1)y  the  defendant's  agent  was  evidence  against  the  principal,it  is 
sufficient  to  say  that  that  was  not  the  point  on  which  the  case  was 
argued  or  determined  in  this  court.  It  ismy  wish  and  my  comfort 
to  stand  super  antiquas  vias ;  I  cannot  legislate,  but  by  my  in- 
dustry 1  can  discover  what  our  predecessors  have  done,andI#iH 
^ervilely  tread  in  their  footsteps.   1  am  therefore  elearly  of  opi- 
nion on  principles  of  law,  that  the  plaintiffs  cannot  recover  in 
this  action,and  we  cannot  in  this  case  assume  the  jurisdiction  of 
H  court  of  equity  in  order  to  overrule  the  rigid  rules  of  law,  , 
AsHHURST,  J.  It  was  competent  to  Van  Dj/ck  and  Co.  to  ha?e 
p^de  tben^s^Ives  parties  to  the  record,insteadof  which  theyhave 

ebos^A 
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chosen  to  sue  in  the  names  of  Bauerman  and  Co^by  which  they     1798. 
hare  made  the  latter  the  real  plaintiflTs  in  a  court  of  law,  an^d  are 
boQod  by  their  acts  and  by  the  acts  of  otherpersons  donebythe 


•BAVSft- 


orders  of  Bauerman  and  Co.    Here  it  is-  admitted,  that  if  the  j^jjjjjjjg 

letter  in  question  were  to  be  read  as  against  Bauerman  and  Go» 

considering  them  as  the  plaintiflTs,  it  afibrded  sufficient  ground 

to  convince  a  jury  that  the  plaintiflTs  ought  not  to  recover :  but 

it  is  argued  that,  though  the  latter  be  admissible  in  evidence, 

as  it  appears  by  the  latter  part  of  it,  that  Bauerman  and  Co. 

were  acting  only  as  agents  for  Van  Dyck  and  Co.  the  admis* 

sion  made  by  the  former,  ought  not  to  prejudice  the  latter.  Bui 

that  argument  cannot  be  supported.  When  A.  appoints  B.  his 

agent,  he  is  bound  by  every  act  and  order  of  his  done  within 

the  scope  of  bis  authority.    Here  it' appears  by  the  letter  that 

Bauerman  and  Co.  were  present  when  the  ship  was  loading  and 

approving  of  the  mode  in  which  it  was  aflTected;   then  if  the 

loss  happened  in  consequence  of  the  directions  given  byj^auer- 

man  and  Ca  Van  Dyck  and  Co.  must  be  bound  by  it,  as  much 

as  if  the  orders  had  been  given  by  themi^elves. 

Grose,  J.  Van  Dyck  and  Co.  might  either  have  sued  in  their 
own  names  asthe  consignees^or  inthe  names  of  tbepresent  plain- 
tiffs the  consignors  of  the  goods.  They  have  chosen  to  bringthe 
action  in  the  names  of  the  latter,  whom  therefore  we  must  con- 
sider as  the  plaintiffs  in  the  cause.  As  long  as  Bauerman  andCo. 
are  plaintiffs  on  the  record,  they  must  be  taken  tobeso  in  allthe 
consequences.  Here  it  appeared  by  their  own  acknowledgment 
that  there  was  no  foundation  for  the  action,  and  that  acknow« 
ledgment  must  in  this  aetion  conclude  Van  Dyke  and  Co. 

Lawrence,  J.  The  ground,  on  which  it  must  be  contended 
that  the  admission  made  by  a  mere  trustee  is  not  evidence,is  that 
to  admit  what  is  not  true.  But  in  this  case  Van  Dyke  and 
Co.  are  b  this  difficulty;  the  present  plaintiffs  either  have  or 
have  not  an  iiiterest :  but  it  must  be  consideried  that  they 
have  an  interest  in  order  to  support  the  action,  and  if  they 
have,  an  admission  made  by  tbem  that  they  have  no  cnuse 
of  action,  is  admissible  evidence.  I  have  looked  into  the 
books  to  see  if  I  could  find  any  case  in  which  it  was  holden, 
that  the  admission  of  •  a  plaintiff  on  the  record,  was  not  evi- 
dence, but  have  found  none.  There  is  a  case  in  SaUceld 
(a),  where  Lord  Holt  said,  that  if  the  plaintiff  in  ejectmenti 

<a)  ndiAaoD^KOHi,  Sstt.S^O. 
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1708.  wb5  k  06Mider«fd  only  as  a  trostee  for  tbe  le«or,ielctiedllie 
-  aetioB,  be  ini|^  be  coniinitted  for  a  GOtttempt  of  the  coiirt,lHrt 

^mm'  be  did  not  aay  ibat  the  release  would  not  defeat  the  aebn  : 
^  «««M  Ibis  Ow^fqtenff^tmo  be  Che  most  that  a  eowtnf  hwcM 
***""*'^  do  in  cases  of  tbitf  kiad  (a)* 

Rule  diBchaig<id(i> 

^a)  See  Pugne  t.  tiogen,  DmgL  407,  wbere  tbe  tenant,  a  BoniBal  phrtH. 
MOfiKgl««iai-^lelMetof]ie<l^feMlaM»  tkeCoartordcMdUlobefifCiipan 
^  .  ^  ajwlicatioa  by  tbe  laiMllor4. 
,  „ - .  ^^^^^^^  (by  CSais  AHa  Wife  againn ITAbtb,  Bart.  Tr.  SO.  Geo.  S. 
^  ^^^  ^  '^  .  mbtps  It  bwd,  dated  COth  of  aaae,  1176,  firoai  tbe  defeadmt  i^U.Bmm. 
fpintter,  now  tbe  wife  of  tbe  plaintiff  fT.  CrttH^  io  S00£.  Plea  bob  est  brua. 
Md  itfae  thefebu.  Afterwards  cbere  wai  a  plea  pab  darre  ia  eoatinaaact  tf i te- 
Jfttf  te  of  tbe  action,  ditted  SOtb  JaluMiy  1788.  Tbe  replicatioa  aUled  tte  colla- 
tion of  the  bond,  wbich  wai  for  tbe  quarterly  paym^t  of  an  anoiilt7BrS(U.&>S 
thSfsfte^  the  making  of  tbe  bond  aild  tbe  intenaarria(eoflbe  pteiBttt^tobs- 
fore  the  releaie,  Tias.  SOtb  0ci9k»  1784,  by  indentvre,  tbe  plaintifls  Ib csasiieA- 
tibff  of  aOOf.  a»l|^(<d^  tbe  aimaity  and  bond  to  J.  Maiaaf^  and  empowcfcd  hia  to 
me  for  U  in  tbeir  namn,  and  tbe  plaintifit  covcaaated  not  to  leceife  or  t^am  U 
irithout  Mwtlmfi  codsent,  or  a  mi  e  or  decree  in  a  coart  of  law  or  eqaitj ;  ite 
OTer  Xhk  malinl;  ^tbe  laid  lodebtare,  and  before  the  release,  vis.  9th  J««,  Il8»> 
MMmU9^  in  consideratioo  of  380L  ai*lgned  to  TAonuis  JoAann  f  that  the  ^tMiit 
ifle^tiards  bad  notice  of  tbe  said  indentoivs;  that  after  tbe  nakiiicBftheBit 
isrt  SKStioded  kKl6nrare«aiid  before  the  reloaieand  tbe  platotirt  origiiBl  *f^ 
Tis.  JMcAoelMf,  1787,  IISCi  IOi.becaBie  in  arrear,  which  thedefeBdaBlicfarit* 
pay  I  wbercopoo  J^Jbuoik,  Io  tbeplaktiirb  nanMS,  sued  bin  for  Ui  (JtiMmh)  te* 
Seiti  thrtlbe  detodaatbSTiat  kioticec^tbe  prellliBe^  firaadateatly  ehuiBetf 
'Hbp  release*  whereby  tbe  same  is  Toid.  Rejoinder,  that  tbe  bond  wai  bwsbm  to 
-MMnif  lb  ti^  d»r  tbd  )^)4tDHlll,  and  not  fbr  b«  wta  boMit,  aid  tlit 
MmoUjf  witbottt  tbe  plalatiTs  Jio*wled|re,  fraodoleaUy  assigned  it  to  JsAwn. 
%itb  4  tteVeiie  ti^at  the  ddfendaiit  fraudtitcntly  obtaSned  tbe  release.  The  m-tt- 
jmtBidlrtMttMieiMicbtftmteMB.  Had  thei«  waBavenllct  fbr  tbe  diftadut  is 
both  tbe  issaes.  The  defendant  at  the  trial,  gave  ia  evidence  before  Lord  Lm^ 
'^hnk^  it  daildlkdkf,  ania^datit  6f  IT.  Cm»^  tfaeplafaitlir oa  tbe  recud^iflrw* 
b^  Mmafker  bebad  wsigaedUfeboad«  la  whi^b  were  itated  tbe  bctiifiMsB^ 
the  defendant ;  on  which  tbe  plahitirs  oransel  teodereda  bill  of  ezceptiflasts  the 
iidiftlMttnKy  «r  tba«f<dltaee»  t^Ueb  vaSwMi  a^  ww  la  have  beta aigaritka 
n  Cams,  ^y '  ^t<A«  Owifsaid  it  was  too  clear  to  be  oigaed  ;  awl  that  there  cmU^"* 
2  A.1  4uistlon  but  that  kdy  tUng^  said  or  sworn  by  tbb  plaiatiSs  oo  the  iccaid,  wis  k 

'**•*  svhieocdfiktbstiefeiltaik. 


Tekbll  4i^imt  €aset« 

"**•' ""^Ti  

/aaiSM.     T^ojj^^nijjye^ljo  jiaebasgetbe<WeBdaiitea 
Tbcts  need  «^V  lie  haviQg  oocHpUedwith  tbe  requisites  lio  eotidehim  lo  re- 
Sl^^a  «feive  thebefteft  of  thfe  lord's  act.  and  tbe  pbrintiff  bariiif  gi- 
proninory  yeti  bita  a  note  foT  tbe  weekly  payaient  of  3t.  M  ona  &/.  (<^ 
weekly      Stamp  only;  imtead.of  an  8dL  (fr)  stamp.    Bat 

payments 

iid*er thl'''      («^  VId.  Pttfaaa  v.  H-^aet,  sap. &S0.  (»)  By  slat. 37  Gee. S. c9ft 

Lord's  act.   ••  >•  *  ^^^y  ^^^  '"  addition  to  tbe  former  dnty  of  6rf.  is  impoMd  oa  ftmmri 

notes  Bot  payable  oa  demand,  wbeie  tbe  mm  thereby  made  payable  a»w«» "» 
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Lord  Kbnton,  €h.  J.  said  diat  tbe  Court  h^r  bad  A  6fp6i^  I'^Vft 
luity  of  conferriDg  with  the  other  Judged  Oil  th&  subject,  d        - 

milar  question  having  arisen  m  the  last  term  {a)f  mid  that  they  ^mim^ 

ere  all  of  opinion  that  no  stamp  whatever  is  necessary  on  notes  ^asbt. 
r  this  kind, 

Ente  refused. 


(«}  lo  the  case  of  Levin  ▼•  Parroit^ 

■  I 


•fancStt. 


Kaye  one,  &e,  againtt  Denew.  ^^^ 

THHE  plaintiff;  an  attorney  of  this  court^having  while  be  was  ^iijJi 

■*-  aprisoner  in  the  Fleet  sued  the  defendantby  attachmento^  SLSlrf^ril 

ri  vilege,  the  defendant  obtained  a  rule  calling  on  the  plajntiffto  vUcfe  for  • 

liew  cause  why  theproceedingsshouldnotbesetasideforirre-  ^IfJ^!^ 

^ularity,  on  the  stat  12  Geo.  2.  c.  13.  s.  9.  which  enacts  « that  ^^^^^^^ 

10  attorney  who  shall  be  a  pr»oner  in  any  gaol  or  prison,  or  is  Ofa.8« 

vithin  thelimits  rules  orliberties  of  anygaol  or  prison  shallduring  r  {^aJj* 

bis  confinement  in  any  gaol  or  prison  &c.  in  his  own  name  orin  s88.] 

he  Yiame  of  any  other^attomey,  sue  out  any  writ  or  process,  or 

commence,  or  prosecute  any  action  or  suit,  in  any  courtsof  law 

or  equity,  and  that  all  proceedings  in  such  actions  or  suiU  shall 

l>e  void  and  of  none  effect.**    But,  after  cause  shewn, 

TAe  Cottrl  were  clearly  of  opinion  that  the  statute  did  not  ex* 

tend  to  cases  were  the  attorney  (plaintiff*)  was  suing  for  a  deb< 

dtte  to  himself,  but  that  it  was  passed  for  the  purpose  of  prohi* 

biting  an  attorney  suing  for  other  persons.    And  they 

-.        ,   «  Discharged  the  rule* 

Aoiret  m  support  of  the  rule. 

Mmgay  and  Reader  against  it. 

The  Ring  against  Thelnhaliitants  of  Dersinoham.  ^"^  ^^ 

T^HE  quarter  sessions  confirmed  an  orderoftwo  justices,  by  i^mw^ 
which  thepauper  ft.  Curtis  his  wife  and  fivechildren,were  gJJiJi'^ 
removed  from  Ingoldesthorpe  Jto  Dertingham^  subject  to  the  witliiiitlis 
<^Pj^»on  of  this  Court  on  the  following  case.  Tc^ 

"*  Robert  Curiis  the  pauper,  in  June  1795,  went  to  reside  at  A  ijjrjQs* 
^^gham^in  a  house  which  with  half  an  acre  of  land  and  the  TJoZla 
^H  of  two  head  of  cattle  on  Dertingham  Common  he  hired  of  tS^S^ 

of  101. 
.thereby  galm  a  NttkMMSit 

out 
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1796.    ^^^  Pretty  at  the  rent  of  61.  till  the  MiduulmM  foDowing.  ile 
contioued  to  occupy  the  said  house  Jand,  and  common  rights  tiO 


^^  ^!m    ^^  succeeding  Muihaelmas  (viz.)  Michaelmas  1796  at  areot  ot 

Th!f  laha-  8/*  a  year«  About  the  time  he  went  to  Dernrngkam  (viz.)  Jmt 

PjIm«o5  1''^»  •»«  J*''®^  of  o««  SmilA,  the  going  of  three  other  head  o( 

HAW.     cattle  upon  the  same  common  till  iheCandlemoM  following  at  die 

rent  of  I  /.  1  \h.  6d. ;  and  of  oneCht^wick  the  going  of  one  other 

bead  of  cattle  on  the  said  oommon,  for  the  same  period  at  the  reot 

of  105.  6d.    The  common  rights  in  question,  were  rights  of 

common  in  gross  (a).  The  dL  paid  to  Pretty  for  the  house  and 

land,  &c.  with  the  two  guineas  paid  to  Smith  and  Chadmck  for 

the  common  rights,  which  the  pauper  enjoyed  from  JUubamKr 

1795,  to  Candlemas  1796,  made  bis  rent  that  year  KM.  2c 

JMinyay  and  Hulton^m  support  of  the  order  of  sessioos^lied 
on  the  case  of  i2.  r.  Whixley  (6),  where  it  was  holden  that  a  cat- 
tle-gate was  a  tenement  within  the stat«  13  and  14  Car.i^to 
shew  that  a  common  in  gross,  is  equally  a  tenement  within  tbe 
meaning  of  that  act  of  parliament ;  and  consequently  that  the 
pauper  in  this  case  gained  a  settlement  in  the  parish  ofDer- 
singhamf  where  he  occupied  a  house  and  land,  which,  with  the 
right  of  common,  were  the  annual  value  of  10/« 

Ersldneand  7V)pptiijr,contrii,admitted  that  if  the  pauper  were 
to  be  considered  as  renting  the  rights  of  common,  he  had  there- 
by gained  &  settlement  in  Dersingham^  but  argued  that  it  ap- 
peared on  the  case,  that  he  had  not  the  right  of  common  itsel( 
but  only  a  partial  license  to  use  it  in  a  particular  way. 

Lord  KenyOc,  Ch«  J.  When  the  case  was  first  0»t  here,  it 
did  not  appear  what  kind  of  a  common  this  was :  but  it  is  stat- 
ed in  the  amended  case  that  the  rights  of  coDunon  were  rigiits 
of  common  in  gross ;  and  that  puts  an  end  to  the  qnestioo.  A 
conunon  in  gross  is  a  matter  of  tenure ;  Lord  CoJte  says,  that  a 
pnecipe  will  lie  for  it.  And  there  is  no  doubt  but  that  the  pao- 
per  rented  these  rights  of  common. 

Per  Cwriawu  ,  Order  of  sessions  confiimed 

fa)  A  former  case  had  been  stated  i  Imt  this  Coort,  conceWiog  it  lo  be  dcfectift 
in  Dotsaylos  what  kind  ofcoBimoo  this  was,  directed  the  case  to  beiCBt  beck  tt 
thesessioDstobere-sutedi  and  the  f  reseat  was  the  aawwled  case. 

{h)  JnUf  1  Tol.  IS7. 
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1798. 


Ex  parte  William  Gallile,  otherwise  Gallery.  'J^*'^*?* 

WLM  O  VELL  on  fonner  day  obtained  a  rule  calling  npon  the  The  icat.  6. 

^-^  c^mmauderof  his  Majesty's  ship Zea/aii4to  shew  cause  ^^g'^'^J,^ 

/fay  a  writ  of  habeas  corpus  should  not  issue,  directing  him  aUowiof 

>  brings  up  the  body  of  W.  Gattilet  an  impressed  seaman*       of  s'coUi^ 

This  was  obtained  upon  the  affidavit  of  the  master  of  a  collier  |^^,|^2|^ 

I  331  tons  burthen,  belonging  to  ^arih  S%ieU»,  stating  that  free  from 

ie  had  two  months  before  appointed  Gallile  to  be  carpenter  on  p^2^% 

>oard  the  vessel;  in  which  capacity  he  had  continued  there  till  no  toiler 

le  was  impressed  in  the  river  T^omet,  where  the  vessel  then  [issui 

iras ;  that  GallUe  and  one  T*  B.  chief  mate  were  the  only  two  ^^-^ 

lensons  duly  nominated  by  him  (the  master)  for  protections 

Trom  the  impress,  by  virtue  of  6  and  7  W.  3.  c.  18.  $•  19.;  and 

that  GallUe  had  not  entered  into  his  Majesty's  service,  or  re^ 

ceived  any  bounty  money. 

The  case  Ex  parte  l>rycfofi(a)  was  at  thesametime referred  to 

as  deciding  that  the  statute  of  William  was  still  in  force*  And  it 

was  observed  that  the  act  lately  passed  in  the  present  session 

of  parliament,  for  suspending  protections  under  former  acts  of 

parliament  does  not  enumerate  the  act  of  the  6  and  7  TT.  3. 

but  only  suspends  the  exemptions  granted  by  the  2  and  3  Ann. 

c.  6.  8. 20.  and  all  subsequent  acts  of  the  like  nature. 

Perceval  now  shewed  cause;  contending  1st,  That  the  act  of 

the  6  and  7  W.  3.  e.  18.  s.  19.  was  not  now  in  force;  and  that 

the  caseEx  parte  Dry  don  proceeded  upon  a  mistake.  2dly,  That 

if  that  statute  were  in  force,yet  this  case  was  not  brought  within 

it.    Upon  the  first  point  he  chiefly  relied  upon  the  same  argu- 

nient  as  had  been  urged  on  the  part  of  the  Crown,  iu2)ry<2ofi's 

case,  namely,  that  the  exemption  granted  by  that  act  was  tempo* 

rary.and  is  now  expired;  and  that  reference  was  thereby  made 

to  a  certificate  required  by  a  former  act  the  5  TT.and  M.  c.  20. 

as  the  criterion  by  which  the  number  of  persons  to  be  exempted 

was  to  be  ascertained,  which  last-mentioned  act  being  expired, 

the  certificate  could  not  now  be  obtained,  and  consequently  the, 

exemption  which  was  to  depend  upon  the  production  ofthecertir 

ficate  must  be  at  an  end  also.  As  to  the  two  acts  referred  to  by 

Lord  K€ny(mf  in  giving  his  judgment  in  Drydon^n  case,  as  in* 

.  .  »  • 

(«)  ilnle,5yoU4]7. 

dicating 
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JTS^   dieating  the  opinion  of  tbe  legislature,  that  the  6  and  7  IK.  3. 
cia  t.19.wa8  still  in  force,  tbe  first  of  those  the  11  andl2Tf.  3. 


'^^Miuu  ^-'13«  ^-  ^  did  indeed  refer  to  tbe  6  and  7  TT.  8.  as  an  act  in 
part  existing ;  but  that  may  be  satisfied  by  tbe  S8tb  section  of 
. •  -^ '  •  that  act,  which  introduced  some  regulations  concerning  silks, 
hackuey-coaches,  and  other  in^ttters,  at  that  time  in  force.  And 
as  io  the  other  statute^  the  2  and  8  ^nn.  c.  6.  there  is  some  am- 
biguity in  the  eitpr^ssidn^wbich  does  not  necessarily  lead  to  the 
eoiichudon  that  the  legislature  consideredthe  6  and7fr.3.asa 
bttbst$tinn^  hct^m  allowing  one  able  seamen  in  the  coal  trade  for 
#t€fiy  100  tons  burthen  o^  the  Vessel,  to  be  protected  from  the 
ilnfifes6/*b€$ide8  the  master,  meter's  mate,  and  carpenter;**  for 
Aoso  word^  as  Well  iihply  a  substantire  and  originaf  exemption 
•f  those  men  as  a  reference  to  a  prior  exemption  existilig.— 
^Besides,  It  Is  remarkable-  that  three  particular  persons  are 
Mtti^  as'  exempted  in  the  statute  ofAnncy  whereas  by  tbe  C 
•and  7»>F.  9.  only' two  were  so  specifically  exempted.  And  fur- 
ther, the  6  and  7  W.  3.  annexes  the  penalty  of  ViL  and  incapa- 
^tytd  serve  his  Majesty  on  board  any  ship  of  war  on  anyo£Bcer 
Impressing  the  iWd  persons  protected  by  that  act ;  whereas  the 
MitUte  afAnne  only  inflicts  the  penalty  of  10/.  on  sncboffenderf 
Vithout  the  additioh  of  incapacity  ;  a  difference  which  cannot 
Jbeaccounted  f^fotbefwise  than  by  tbe  Legislature  having  con- 
sidered the  former  act  as  expired  ;  for  otherwise  they  would  not 
have  suffered' chat  fmrt  of  tbe  punishment  to  continue.  In  addi- 
ction to  tbis4hel9Cr.3.e.75.i^bich  was  not  cited  on  the  former  oc- 
casibn,aild  is  nearly  verbatim  the  saiAe  as  the  act  of  the  present 
Irtessions,  takes  no  notice  of  the  6  and  7ff.3.c.l8.  as  a  subsisting 
taw  any  tnore  than  the  present.  2dly,  the  party  applying  has  not 
t>btailied  such  a  certificate  of  his  nomination  as  is  required  by 
4be6  and  7  W.^.  supposing  it  to  be  a  subsisting  law. 
*  ffavell  in  support  of  the  application,  on  the  first  point,  relied 
principally  on  the  case  Ex  pkrte  Drj^cfon  as  being  iu  point.  And 
jie  observed  as  to  the  act  of  tbe  5W»  and  Jf.  being  expired;  by 
▼irtue  of  wh^ich  tbe  certificate  required  bythe6and  7ff.  3.  conid 
iiOlopger  be  obtained,  it  was  no  reason  why  the  statute  referring 
td'it  i^hould  be  considered  ds  expired  ;  for  the  certificate  wai 
-nierely  for  the  purpose  of  ascertaining  that  the  duty  had  been 
paid,  add  when  that  ceased  there  was  no  longer  any  occasion  for 
-itr  If  the  l^gklatiire  had  intended  to  confine  the  exemption  to  tbe 
duration  of  the  then  war^  it  would  have  been  so  expressed  as  in 
'         ''  other 
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other  parts  of  the  act ;  and  the  difference  of  the  wording  shewed    1708* 
the  difference  of  the  intent;  but  it  was  reasonable  to  continue  ■ 
the  exemption  afterwards,  because  the  burthen  still  continued.  ^^^^ 
2dljr,  The  act  of  the  6  and  7  W.  3.  does,  not  point  out  any  parti- 
cular mode  of  nomination  by  the  master:  it  is  therefore  enough 
thatfbe  affidavit  states  that  themaster  had  (ld|y  nominated  thAi 
person  to  be  protected  from  the  impress. 

Lord  Kenyon,  Ch.  J.  The  great  question  is  whether  or  not 
the  Stat.  6  and  7W.9.  c.  18.  s.  19.were,  or  were  not  a  temporary 
law.  <>For  theencouraging  ofall  such  ships^r  vessels  asi^oQld 
be  employedinbringingcoalsatmorereasonable  ratesthanduriiig 
thewar  they  hadbeen,it  was  thereby  enacted  that  there  should  be 
allowed  yearly  free  from  impressing  to  every  master  of  any  ship 
or  vessel  employed  in' the  cod  trade  two  able  seamen,  suob^fsthb 
master  should  nominate,  for  every  ship  or  vessel  under  lOOtons, 
and  onefor  every  50tons  for  every  ship  or  vessel  of  100  tons  and 
apwards  burthen,accordtii^  to  the  measwrement  wMchwcha  ^ijfy 
eneuelshfnddappeaT  to  be  ofby  a  certificate  which  shouldbepro^ 
dMcedfrom  the  Custom-house  of  what  number  of  tons  such  aship 
or  vessel  bad  paid  for,  by  an  act  for  laying  a  duty  on  tonnage  of 
thippingsfcc^Such  a  certificate  therefore  is  necessary  in  order  to 
ascertain  the  number  of  men  that  the  master  is  entitled  to  nomi« 
nate.  fiat  the  actof  parliament  laying  the  tonnage,  according  |to 
the  measurement  of  which  the  certificate  is  to  be  obtttned,  was 
only  to  continue  in  force  for  four  years ;  and  though  it  wais  after- 
wardsrenewed,it  is  now  certainly  expired.  Then  there  is  no  actof 
parliamentnow  subsisting  to  enable  the  party  toprbcurethecer- 
tificate required  by  thestat.^and?  WJS.;  and  consequently  the 
nineteenth  section  of  that  act,  was  temporary,  as  indeed  were  tiw 
ether  adjoining  clauses  in  that  act.  If  the  law  regulating  tim 
protections  is  to  be  govemedby  another  law  which  w&soblytem- 
porary  and  no  longer  exists,  it  must  also  be  a  temporary  law  it- 
self. It  is  also  to  be  observed  that  considerable  penalties  attach 
on  those  who  press  men  in  violation  of  the  certificate ;  and  yet 
there  is  no  means  of  obtaining  the  certificate.  This  therefore 
k  a  difficulty  that  I  cannot  get  over. 

AsHHiTRsT,  J.  of  the  same  opinion. 

Grose,  J^  When  the  stat.  6  and  7  W.  3.  was  passed,  there  w4i 
a  specific  mode  of  nominating  those  seamen  whoshould  be  pitH 
tected  from  being  impressed:  but  it  is  not  pretended-  that  that 
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179&     mode  has  been  adopted  in  this  case.  Then  the  6onseqaenceu( 
either  that  that  law  has  not  been  (Complied  with  in  this  instance* 


Gajuuls.  ^^  ^^^^  ^^^  '^^  ^  expired^  there  being*  no  mode  by  which  the 
number  of  men  to  be  protected  can  be  ascertained.  And  in 
either  case  the  party  i^pplymg  is  not  entitled  to  be  discharged. 
But  it  seems  to  me  that^  as  themaster  cannot  now  grrant  his 
protection  in  the  way  required  by  the  stat«  of  WilUamf  was 
only  a  temporary  act. 

Lawrbncb,  J.  The  reason  of  requiring  the  certificate  was 
to  regulate  the  numberof  men  to  whom  the  roaster  was  to  grant 
his  protection;  for  unless  some  regulation  of  that  kind  were 
madehe  might  hare  nominated  as  many  seamen  as  he  pleased. 
But  as  the  certificate  can  no  longer  be  obtained,  neither  can 
the  protection  which  depends  upon  it. 

Rule  discharged  (a.) 

(a)  Th^re  wns  a  similar  molioo  on  behalf  of  one  JMson  %  aod  io  (hat  case  also 
the  rale  was  discharged. 


juMcibtk.  Gerrard  against  Clifton  ;  in  Error, 


The  lessee 
of  a  coal- 
mine cove- 


ofacoat^  fTlHIS  was  an  action  of  covenant  brought  in  the  court  of 
naoted  to  Common  PIeas.The  declaration  stated  that  by  an  indenture 

payamoie-  dated  80th  September  1781,  by  which  T.  Cliftony  under  whom 
ty  of  all     .^j^^  plaintiff  below  claims,  demised  to  Gerrard  mAE.  Waimesly 


SQChf 

T^'mT    certainquarriesof  cannel  undercertain  closes  of  Iand,withliberty 
there  raised  to  enter  the  said  closes,  to  sink  pits,  and  to  bore,  dig,  take  and 
jSrUt^  ^^^  ^^^J  ^'^  ®^  ^^y  P**"^  ^^  ^^^  canuel  that  mightbe  foundorgot 
jtWtmtmih:  underneath,  and  to  do  any  other  act  for  the  better  getting,  raising 
was  Dot  11-^  and  vending  the  said  cannel,  and  to  use  or  make  such  ways  or 
M  *  *aru>f  ^^^  as  they  should  think  proper  and  convenient  for  the  carting 
the  mooey  and  leading  of  such  cannel  into  anycommonhigh  way,  &c  for  the 
ftelSfJlf^  better  disposing  and  vending  of  thesame,  and  alsoliberty  to  lay, 
the  coals     place  and  set  upt))e  said  cannel  so  to  begottenu  pon  anypart  of  the 
fi  a&pJ  same  premises,andtbere  to  sell  and  disposeofthesame,babendum 
**'*0         for  21  years,  at  and  under  the  yearly  rent  of  150t,  and  also  the 
further  sum  of  Is.  9d.  for  every  score  baskets  of  cannel  over  and 
above  41,150  baskets,  each  basket  not  exceedingl321b.weight, 
t*  and  also  one-half  part  or  share  of  all  such  sums  ofmoney  asall 
a€  ai|y  part  of  Uie  cannel  to  begottenby  viitue  of  the  said  inden- 
ture 
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ire  ^htmldiettfar  of  ikepii  woiiMover  and  above  Ad.ibe  basket     1798. 
m1  also  tlie  further  sam  of  AL  per  acre  for  land  used  for  roads^    ■ 
c. ;  payable  half-yearly.    Then  followed  a  proviso  that  if  the  ^^^J^^ 
ssees  sboaM  not  get  the  quantity  of  41150  baskets  in  anyone  Clipto*  i 
^ar  oftheterm,  and  shouldpay  theyearly^and  other  rentstherein         "^* 
^served,  it  should  be  lawful  for  tbelesses  inany  subsequent  year  . 
r  the  term  toget  and  raise  an  additional  quantity  of  cannel  over 
nd  above  the  annual  quantity  of  41 150  to  make  good  such  de« 
ciency  without  paying  any  rent  for  the  samet  ^  except  the  addi« 
oaalrettt  that  might  becomedue  and  payable  for  snchpartof  the 
^nnelasshouldor  mighibesoldai  ihepi^s  mauthf  over  and  abore 
d.  the  basket.^  The  lease  then  contained  covenants  on  the  part 
f  the  les»ees(interalia)forpa]rmentof  the  rents ;  thattheywould 
rom  time  to  time  give  and  deliver  to  the  lessor,  when  required, 
a  fully  jtistytrue  and  particular  account  of  all  the  cannel  which 
houldbe  raised  andgotteabyvirtneof  thelibertiesandprivileges 
hereby  g^ranted,  and  of  the  price  and  prices  at  which  the  same 
md  every  part  ikauld  be  sold  aiihepii  orpU$^  out  of  whioh 
he  san&eehould  be  gotten  and  raised  ;*'  aadthat  it  shouldbelaw* 
ful  for  the  lesser  or  his  agent  *<  to  see  and  take  an  account  of  the 
luantities  ofcaimel  from  time  to  timegot  at  the  saidcannelworke 
or  any  of  them,  and  of  the  price  and  prices  at  which  the  same 
and  every  part  thereof  sioaiM  be  eold  at  the  pU^  and  to  take 
copies  of  bookSt&cThe  breach  ass^ed  was  that  the  leasees  had 
between  thelstof  Jumory  1792,and  thefi9th  of  &|iCeMfterl794, 
gotten»raised  and  drawn  out  at  the  pit  mouth  upon  the  said  prp- 
mises  100,000basketsof  canneI,andsold  the  same  atother  places 
than  at  the  pit  mouth  for  divers  sums  of  money,andwhich  might 
i^ud  wouldbave  sold  at  thepit  mouth  for  more  than  Ad.  the  has- 
ket,  to  wit  for  Is.  the  basket,  one  half  part  or  diare  of  Which 
said  several  sumsof  money,thatthe  said  caanelmight  and  would 
have  sold  for  at  the  pit  mouth,  over  and  above  4ff«  the  basket, 
amounted  to  1333/*  6i.  &!.,  but  that  the  lessees  had  not  paid 
the  said  sum,  &c 

To  diis  declaration  there  was  a  general  demurrer.  Before 
judgment  was  given  in  the  Common  Pleas,  one  of  the  defend- 
asto  {Watmeslg)  died ;  her  death  was  suggested  on  the  record ; 
aad  then  judgment  was  given  for  the  plaintiff  (a),  to  reverse 
wbich,  judgment  of  error  was  brought. 

(•)  B^tkmwmtaAfasscsororMMioi  cke  Bench  to  Iksl  CNrt. 

YpiVlL  Xx  A» 
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1798.        Tbiscue  wasai^aed  in  ibelasttermbyXMiieforthepUBtf 
in  error  ^nd^Yaies  for  the  defendant,  and  a^^ain  thiadaybjflcf- 


^li^!^^  woodSerjeant  for  the  former^and  Adair  Serjeant,  for  the  htter. 
Cliftom  I  The  only  question  was  whether  it  was  the  intention  of  the  pir- 
In  Error.  ^^  ^  ^^  j^^^^  ^^^^  ^^^  leasees  shottld  only  pay  the  additi- 
onal rent  of  one  half  part  of  such  sums  above  4iL  tbebsskeltf 
the  cannel^ol/en  and  sold  at  the  pit  moid  A,  or  as  all  t)ie  caasd 
raised  there  but  carried  and  sold  e&neien^  should  aell  for.  A 
case  arose  on  this  lease  in  B.  34  Geo.  3.  {.^Mte^b  vKAJSSiOwhen 
the  same  queationwas  agritatnd«ej£ceptthat  inthat  caMthet^tt^^ 
pleaded  that  they  had  not  broken  the  coFenant^and  on  the  tria^ 
one  question,  was  whether  or  not  the  eTidenqe  supported  the 
plaintiff's  declaration^-  A  special  case  was  reserved,  and  after 
aigomentthia  Court  gave  judgment  for  the  defendant,  thinkiag 
that  the  lessees  were  only  liable  for  the  additional  rent  res- 
pecting the  coal  gotten  and  s<dd  at  the  pit  months 

Lord  KBlitoii»  Ch.  J»    The  respW  which  I  owe  to  the  opi- 
nionsgiven  in  th^  Court  of  CommonPleas  in  tbiecase  leadsmeto 
suppose  thatthereare  somediffieuItfea1nit,whichhaveeludedmj 
*  seardithoughlhaveareaditoverandoveragain^Intfaeconne 
of  the  atrgumentsome  eases  hare  been  iJliided  to:  but  decided 
cases  acetiever  brought  forward  witheffectnnlesa  theyestablisk 
ceitainprindpIes»Thoaecases  wetecitedtoestaUisb  a  psjnt  that 
want  no  authority  toeupport  it,  naniely,.that  w^^acooit  of  hw 
is  called  upon  to  construe  die  agmnient  of  the  partiefvit  is  their 
duty  to  discover  the  intention  of  the  parties  and4ogi?e  ^lectto 
itif  by  law  they  oan»[His  Lordship  herestated  the  material  parts 
of  the  leasee  and  proceeded  thus.]  It  is  not  pretended  that  the 
lessee  has  not  paid  the  half  part  of  die  money  that  the  coals  aoU 
for  atthe  pit's  mouth;  butthebreachassigned  is  thenott-pajmeftt 
by  the  lessee  of  the  half  plurt  of  the  money  produced  by  the  sale 
of  coals  else  wherOtbut  which  might  have  been  sold  at  die  pit's 
mouth ;  and  the  quesdon.is  whether  under  this  reddenduOftiie 
lessee  is  liable  for  coals  not  sold  at  the  pit's  mouth*  Wheadiis 
question  came  befote'on  a  former  occasion,  it  appeared  to  me 
that,astllelesseehadstipulated  to  pay  for  thei  coalssold  atthepit's 
mouth  in  contradistinetionto  those  not  sold  there,  he  was  ik^  to 
pay  for  the  lattet-:  I  still  continue  of  the  same  opinion.  Iflwere 
lo  i ndulge  in  conjecture  audspeculation  ai  to  anysupposed  inten- 
tion of  the  parties  not  expressed  intbe  deed,IshouId  have  as  little 
doubt ;  hut  I  disclaim  proceeding  on  any  such  ground.  It  itsof- 

fideut 
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icteDtfinrme  to  say  ibattbe  lessee  has  not  entered  intotbecove-    1798« 
Bant  insisted  npon  by  the  plaintiff  below:  the  parties  have  met  -— ^^ 
here  on  the  construction  of  a  solemn  instroment,  in  which  their    4«^^ 
respectire  rights  mddoties  are  clearly  preseribedy  and  we  can-  ^y.^V^^ 
not  sabstitQte  any  other  contract  in  Kea  of  that  into  which  they 
hare  entered.  Therefore  I  am  clearly  of  opinion  that  tbsjodg^  ^ 

ment  below  onjrht  to  be  reservedi.  / 

Aflsmm^,  J^  Tbel«  is  no  doubt  aboeft  the  words  orthis*tease  | 
audit  is  better  to  adheife  totbe  words  of  the  povenant^tban  toitt* 
du^e  ottrseives  ?n  cMje^ui^ar  as  to  the  supposed  iuMiMoii'iif 
ibe  parties.  There  seems  Ao  good  reason  for  framing  tMt  don-* 
ttucl^  if  the  lessee  were  onfy  to  pay  Ibr  the  coals  sold  at  tbe  pit's 
month;  there  was  no  risk  on  his  part;' and  tbe  produce  n^tts  n 
HMtter  of  simple  culcttlation :  but  if  he  #ere  to  pay  ibtf  those 
sold  at  ar  dtetance,  independently  of  it's  befng  a  hazardous  ad<» 
Tentare  on  th6  part  of  the*  lesaeeftho  net  profits  of  tbe  sale 
would  Ve  uncertniuy  on  account  of  the  gteal  e^penoes  dttendl* 
iflgf  subh  a  sale,  and  the  uncertaihty  of  the  market  Therefore 
as  the  words  of  the  covenant  are  plain,  and  as  there  is  no  rea^ 
warM  departing  from  them  in  coiisttfyng  thu  lease,  I  think 
tbe  plaitftiff in  error  is  entitled  tA  our  Jodgmetit 

GuosB,  J.  The  plahitiff  beld#  does  not  contend  Ihat  he  is  en* 
tifled  to  one  half  of  the  moifey  thM  the  coals  were  worth  when 
drawn  out  of  the  pit's  montb ;  but  he  fnsists  that  whedier  theyb^ 
soldd^re  or  elsewherehe  is  ehtilledlJDhsIf  of  the  moneyfo^hieh 
they  ditght  have  sold  at  <he  pit's  mouth :  bttf  tbe  words  of  tbe 
covenant  are  plain  and  uiiatnbignomi,anddonotaffoi^thatcdn^ 
strodion.  This  is  a  lease  of  certain  quarries,  givingliberfy  to  the 
lessee  to  sink  pits  and  to  dig  for  andcMTy  away  all  or  any  part  of 
tbe  ooah  found  Aerein,andtiko  to  m^ke  roads  for  the  betterdis^ 
poW^of  the  stole;  givinglibl^y  also  topTace  (he  coahonthe 
demUed  premises,  atid  there  to  dispose  of  the  same;  evidently 
(Anting  out  two  modes  of  sale,  one  on  th^  spot,  the*  other  at  a 
dtrtance  by  means  of  the  new  roads.  Andthen  follows  tbe  red- 
dendtmi,  by  Ae  latter  part  of  which  the  lessee  ni  liable  to  pay 
^  ohe  half  of  alf  such  suma  of  money,  as  all  or  any  part  of  tbe 
cannel  tobegotten«Aoii/rf«e///britltfo|>tl'«motttA/'  Thelessee 
also  covenanted  to  deliver  in  from  time  to  time  an  account  of  all 
the  cannel  raised,  and  of  the  price  and  prices  at  which  the  same 
Aouid  be  sold  at  the  pit  or  ptl«,butnot  of  the  price  of  the  coals 

X  X  2  sold 
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1996.    «oId  elsewhere.  Then  what  was  the  ineuiiiig  of  the  parties  u 
making  the  lease  f  thc^  clearly  had  in  their  oontemplatientvo 


^  «v^'  modes  of  sale,  one  at  a  distance  which  would  be  attended  with 
C^Mj^a  I  considerable  ezpence  and  haaard,  the  other  at  the  pit's  bum^ 
and  the  latter  part  of  the  reddendom  only  applies  to  ttw  ie« 
cond  mode.    If  the  parties  had  intended  that  it  shoidd  apply 
to  the  other  mode,  one  of  the  other  eoTonants  on  the  psrt^f 
the  lessee,  woold  hare  been  that  he  should  give  an  accoontof 
a/I  coob  sold,  without  confining  it  to  the  account  of  the  coab 
aold  at  the  pit's  mondi*    It  seems  to  me  that  those  wordi  in 
that  covenant  were  inserted  to  point  out  the  distinction  be- 
tween the  coals  sold  at  the  pit's  mouth,  and  those  aold  €he- 
where.    The  words  of  this  deed  throughout  ate  dear  and  po- 
sitive; but  the  plaintiff  below  wishes  us  to  alter  them  od  ae- 
count  of  a  supposed  intention  of  ^the  parties  to  the  poatnrj, 
which  does  not  appear*  However  I  am  satisfied  from  the  word 
of  this  reddendum  that  the  plaintiff  below  is  not  entitled  to 
recover,  and  this  construction  is  supported  by  every  part  of 
the  deed. 

Lawrbhob,  J.  The  argument  of  the  plaintiff  below  is,  tbat 
the  covenant  to  pay  one  half  part  of  the  money  produced  bj 
the  sale  of  the  coals  at  the  pifs  mouth,  is  to  be  construed  as  if 
it  were  to  pay  for  the  coak  at  and  after  ike  rate  for  which 
they  might  have  been  sold  at  the  pic's  month ;  and  the  groand 
of  diatargument  is  borrowed  irom  other  covenants,  particolaiy 
that  respecting  the  deficiency,  where  the  words  are  "  exctfi 
the  additional  rent,  that  might  become  due,  and  payable  for 
such  part  of  the  cannel  as  should  or  migki  be  sold  at  the  pit* s 
mouth,  &C.''  That  argument  proceeds  on  a  supposition  tbat 
the  word  *<  might"  as  there  introduced,  is  only  capable  of  one 
interpretation :  but  the  answer  given  toit  in  the  aigumeal  wai 
the  true  one ;  it  means  not  only  the  power  of  aelliog,  bnt  ilso 
the  price  for  which  the  coak  might  happen  to  be  sold  there. 
Without  examining  every  particular  part  of  this  deed,it  seemi 
to  me  that  the  intention  of  the  parties,  as  it  is  to  be  collected 
Arom  the  whole  instrument,  is  against  the  construction  oontend- 
ed  for  by  the  plaintiff  below. 

Jttdgmsat  reverMd. 
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HlSactionwasbTouglittorecoTera  total  logsbycapture  upon  «    . 
a  policy  of  insarance  underwritten  by  the  defendant  on  the  t^ce  onl 
Ireight  oftUAmencoH  fHixf^  RainhmD.WiUiam  Smith  master,  at  fcS^f^ 
and  from  Charksioton  to  ZonAwi,  «  irarranfeif American  pro-  »inJ*y.u 
perljf,''  and  value  at  800/.    The  premium  haviny  been  return-  ^S^ 
ed  and  accepted  without  prejudice,  the  defendant  pleaded  the  Slf^JHSJ* 
general  i«ue';  and  on  the  trial  at  the  Guildhall  sittingsafterflt-  ^wH^am. 
lory  Term  1798,the  following  case  in  substance,  was  reserved  ^^ 
for  the  opinion  of  this  Court.    The  plaintiff  resides  at  Charles-  ■•  «'*»y'» 
toten  in  J^orth  America^mA  was  thesole  owner  of  the  shipfiotii.  toTwwfif 
&ot<7,wh]cIi  took  in  a  cargo  at  Charlestown  upon/reight  for  the  S^X^Ii. 
voyage  described  in  the  policy.  The  ship  sailed  upon  the  voyage  <«'eq«iipi«e 
insured  under  the  command  of  Captain  W.SmitK^  native  of  Sit^miT 
the  island  of  J3ermififa,whowa8  naturalized  in  theUnited  States  S  k"^"*'* 
o( North  America,oxk  the  18th  January  1796;  and  on  the 26th  rioc  ortu 
of  AfarcA  1797,shb  was  captured  by  ajPrencAprivateer  and  car-  fUS^^J^ 
ried  into  Nantx  in  France^  where  she  was  condemned  and  sold  a4jn4r«iby 
for  the  benefit  of  the  captors.    The  Rainbow  at  the  time  of  her  tte^ToT; 
first  sailing  and  till  her  capture^had  en  boarda  proper  register  as  J^fJ^^^ 
an.4]iiertcaii-built  ve8sel,apassportor  seabrief  dulycertified,and  nManing  of 
the  several  other  documents  referred  to  in  the  sentences  of  con-  c!SSSree' 
demnation ;  but  she  had  no  certified  nxle  d'eqiiipage  or  listofher  *>«iweeo 
crew.  The  plaintiff  offered  to  prove  that  he  was  born  within  the  A^rteT"** 
United  States  otlTorthAmenca,  and  had  been  domiciled  there  J^Jf^/^i^ 
^m  his  birth,  and  that  the  ship  and  fireight  were  his  sole  pro-  evideoce 
perty  c  but  on  the  other  hand  there  wasproduced  it  record  of  con*  wamty'^r 
demnation  by  the  Commercial  Tribunal  of  iVaii/;r,havingcom-  ?^'^'^?^> 
petent  jurisdietioh  dated  12th  .Ifayl797,  which  stated  theques-  facube*^ 
tioDs  of  fact  made  to  be,  1st,  Whether  the  ship  Rainbow  and  her  ^meri^ 
c&rgt)  were  neutral  property  f  2d,  Whether  thepapers  and  other  l^^  705« 
things  found  on  board  the  Rainbow  suflSciently  proved  the  pro-  s  But  sosi 
P«rty  ?  and  the  questions  of  rights  be,  Ist,  Whether  a  neutral  |^^  .^  ^* 
-^mmeoaship  fitted  out  withpapersvonching  its  neutralitywere  ^  a 
•lawful  prize,  for  having  on  board  bills  of  lading  of  her  cargo  ^^  " 

^hich  are  not  signed?  2dIy,WhetherthesebillsofladingnotpoBi- ^7  ^^^^ 
tirely  pointing  out  thaithe  merchandise  which  they  contained, 
^cre  neutral  property  could  give  cause  for  confiscation?  Sdly, 
Aether  a  neutiaL^mertcoiisbipwaB  to  bededared  a  lawfulprize 

because 
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1798.    became  she  bad  not  on  board  a  Ukt  of  the  crew,  or  became  dnt 
which  she  produced  jiraa  not  signed  by  a  fniik  officer!  tu.  It 


^*^    then  stated  that  the  privateer  having  chased  the  JZoiafcovwIiidi 
AGuii.Aa.  canrled  Awcricgm  colouw brought  her  to^faid^eyamiBitkmrf 
her  papers  the  French  captain  observed  there  ifas  nobtefike 
crew,  that  the  manifest  of  the  cargo  was  contrary  to  the  dedva- 
tion  made  to  him  by  the  American  officer,  and  t^t  the  bOlt  of 
lading  produced  were  not  signed ;  for  which  reason  be  thosglit 
^  American  ship  a  lawful  prise,  especially  as  her  destisation 
^asfor  XoiKfoii,  an  enemy's  cpontry.    He  tberefiNre  brosgvt 
her  into  Naniz.  That  Captain  JJimiih  Ciffered  to  proves  lit,  Tbat 
theshipjBotJi^oicwas^flieneaiibuilt  andilsM^idPipn^^ertyiCoiH 
^eq^uently neutral ;  2dly, That tbegoods onboard  herbdosgedto 
i^nd.  were  going  on  accuunt  and  risk  of  subjectfi  of  the  Usiled 
States  of  ^nimca,and  consequently  were  neii|ralprapeity  J». 
To.prove  the  first  point  it  was  argued  that  t^e.25th article  of  tbe 
treaty  between  ^4niceand.^^bS(e^tQaiimde6th/^^ 
qioi^d  that  when  eith^  of.tbepotwers  sbouldbe  engaged  mw«» 
theships  of  the.other  ahould  be  provided  with  a  sea^^tteror  fm^ 
port,expressingthe  propertyand  4est,iaatioo  of  the  ship,  jf^^ 
^nme  and  abode  of  her  master,  f  nd.tbi|t  Captain  Spiih  bad  cod- 
formed  to  this  law.  First  l^e  carried  ji  r^iftftTidaled  6di  Otifi^ 
I79^deli  vered  ^(tCffiarleitow^hy  theproper  pi^rs  whidipr9nr» 
the  ship  Kainbcfc^mmcwi  built  en^ownqd.by  J^nfiigot » 
AMeriean  citizen)  on  w^ich  r^igi^f  thpre  was  ap  jaiioiv^"'^ 
thajt  Captain  finMAafter  takjng  the,usual  (^  h^d  tf^kenlh^ 
mand  of  the  ship,  Then^epi^q^uce/^  ajHis|ipprt.or/ietJ?tterJv 
due  form  flrom  the  American  gi\verm«|«ei)t.dar^l4tMiCFein^ 
1797  for  the  iroyiigeinsiired»2dly»  To  prove  the  caigM^^rv'" 
nnd  neutrf^ifive  bills  Qfladiagfr^remrodu<^de^pv!^i^^ 
names.of  the  parties,&p.  Ai^danow^dtjc^the&bip'siiuiai^^' 
judici^  i^ct, proving  authentically  tliat  tbesbipp^i^  of  tbe|;«Mi 
therein  specified  which  colre^pond  with  thebiU^  ^adipgbad^ 
pesu'edbefore  aJusticeandnotaryofTAof /a((t<^iriiand  sworn  befotf 
him  that  the  goods  theyl|^dliiden;in  l;hie  ship  w^e  (h^irprfipeKy 
and  that  no  subjects  of  the  powers  then  at  warhadeitherdiredy 
orindirectlyany  interest  therein ;  which  paper wasduIylqfslneJ 
by  Citizen  Dup&nt  the  French  consul,  and  dated  atCAorfei^^tn 
l^d  Veniose^  in  the  5th  year  of  the  Republic*    On  the  paitoi 
thP  paptolrs  it  lems  readied  tM  the  3^b  article  of  ^  M^ 
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Df  February  1778,  required  American  sbips  to  bare  on  board    1798. 
I  list  signed  containins^  tbe  names,  sarnames,  places  of  birth 


md  abode  of  tbe  persons  composing  tbeir  crews  or  embark-  ^^^ 
in^  on  board  ifaem,  and  tbat  in  eyeiy  port  the  captain  should  Aouilab, 
$bew  it  to  the  custom-bouse  officers  and  justices;  that  Captain 
Smith  had  ngt  on  board  such  a  list;  consequently  it  was  in  con- 
travention of  the  law,  and  as  such  subject  to  confiscation.  Tbat 
this  law  is  confirmed  by  the  9th  article  of  the  regidation  of  26th 
July  1778,  which  declares  all  foreign  sbips  to  be  good  prize  that 
have  not  on  board  a  list  of  tbe  crew  signed  by  tbe  public  officers 
)f  the  neutral  place  they  depart  from;  and  still  further  confirmed 
by  thefourth  articleof  the  decree  of  theExecutiveDirectoryof  12th 
Ventose  last,  which  says  that  conformable  to  the  law  of  14th  Fe^ 
hrnary  1793  the  regulations  of  21st  Oe^ofter  1744  and  2&ihJuly 
1 778,  concerning  tbe  manner  of  proviog'the  property  of  neutral 
$hips  and  goods,shallbeexecuted  according  to  their  mean  ing  and 
tenor;  consequently  MAmeriean  ships  that  hare  on  board  a  list 
of  the  crew^  in  due  form  as  prescribed  by  the  model  annexed  to 
the  treaty  of  the  6th  o{  FehruaryVni^  shall  be  good  prize,  and 
the  execution  of  which  is  ordered  by  the  25th  and  27tfa  articles 
of  the  same  treaty.  That  also  by  the  9th  article  of  the  regulation 
of  1778,  in  order  for  any  vessel  to  be  considered  neutral,  she 
should  not  have  on  board  a  commanding  officer  of  an  enemy's 
country,  and  Capt.  Smith  is  an  Englighman  bom ;  and  that  the 
letter  of  naturalization  in  iheAmeriecM  States  delivered  tohimat 
Charlesiawnon  tbelSth  of/a]iifaryl796  was  insufficient  because 
annulled  by  the  regulations  of  the  23d  ofJuty  1794and  the21st  of 
October  1744,  expressly  requiringthat  the  letter  of  naturalization 
Bheuld  have  been  obtained  before  the  declaration  of  war,  and  that 
those  towhom  theyare  g^nted  should  have  been  domiciled  in  the 
neutral  states  before  that  period  and  should  not  bave  returned  to 
their  native  countries  since  their  letters  were  obtained.  But  Capt» 
Smith  did  notobtain  his  letters  of  naturalization  till  after  the  de- 
claration of  war  between  the  French  Republic  and  England^  no 
mention  is  made  what  time  hebad  lived  in  the  United  States,  and 
it  appeared  he  had  returned  to  England  since  he  obtained  his 
naturalization.  In  reply  it  was  observed,  1st,  that  it  was  not 
cmtomaryin  theUnited  States  for  masters  of  ships  tohav3listsof 
their  crews,  and  that  there  was  no  public  officer  appointed  to 
deliver  them.  That  the  only  paper  of  the  kind  made  use  of  was 
oneprodteed of  anagreement between themaster and  the  crew* 

and 
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179P.    tad  that  it  mimtliftTe  been  by  mifltake  tbal  thedeoeecldieEK- 

"  eeutive  Directory  of  12th  FeiUofe  last  seemed  to  reqii««fiM- 

%Im    ^^^  »Wps  a  listof their crewin  anydiflTerent fomwueedMSMi 

AsviLAS.  and  27th  articles  of  that  treaty,  the  executioD  of  whkh  b  pfe- 

scribed,  do  iiot  speak  of  it  Moreover  this  decree  beingrfa^te 

posterior  to  the  departure  of  thellam*oirfTOiiiC»tfrleftawowld 

not  have  any  retrospective  effect,  and  consequently  could  soibe 

obligatory  upon  Captain  Smith.    That  as  to  the  act  of  satnra- 

lizntion,  it  was  in  the  form  customary  in  ^siertca,  thatCaptua 

jSmtfAhavingfulfilledall  the  formalities  prescribed  bytheltwiof 

thecountryand  taken  the  requisite  oathwas  declared  and'»iolW 

«  citizen  of  theUnited  States.  Then  the  tribunal  passed  sentence 

in  the  following  terms ;  ••  Considering  that  the  7tb  aitide  of  tie 

lawof  l3thMt9o«e  in  the  3d  year,whichabrogatedtbatof  tbefti 

ofiiratyl793,cannotbeapplied  to  Captain  fsitlilaceoffdiagtodM 

decree  of  the  Executory  Directory  of  12th  VeMioitfBnd^tAk 

law  remains  in  force;  consideripg  that  such  decree  of  12diFea- 

to$e  declares  lawful  prize,  all  t^mertcoM  ships  not  havjngalistar 

their  crewR  conformable  to  what  is  prescribed  by  the  DM)deIaQ* 

nexed  to  the  treatyofFe5nuiryl778;thatthesame  decreeorrfen 

agreeablyto  the  law  of  the9th  of  ilfayl793the  execqtioD  of  tbeie- 

gulationforneutralsintimeofwarofthe21stofOcloAerl744a«i 

the  22d  of  J u/i^l778,fixing  the  manner  of  establishingaiaea  tke 

property  of  neutral  ships  and  goods ;  considering  thattberewasairt 

on  board  the  ship/Zoinfrotosuch  a  list  of  the  crew  as  ispreicribed 

by  the  model  annexed  to  the  said  treaty;  that  the  csptainofthe 

Rainbow  has  only  produced  conformable  to  the  27lli  artide  of 

such  treaty,  his  passport  or  sea  letter,  and  theactof  tbeJiiemia 

congress  of  the  26tbJii(yl790,  on  the  back  of  which  iaanagrw- 

inent  printed  v^Enffltsksini  subscribed  byonlysevenof  biscfew, 

and  that  it  was  not  till  after  the  examioations,  that  there  ven 

twelve  nances  upon  it,beiDg  the  crew  on  board;  consideringdnt 

the  captalp  produced  onlybilltiofladingwithoutsignatur^vfcici 

fis  siich  are  pull ;  that  thepniy  authentic  paper  he  produced  is  a 

ynanifest  of  his  cargo  with  a  declaration  of  the  shippers  tkal  *« 

their  sole  property,  which  declaration  has  been  received  by  a 

justice  and4iotaryofC%ar/e«lotrnand  the  signature  of  wbicibf 

been  legalized  by  the  conspl  of  the  French  RqnibBewi^ 

there^;  considering  that  the  decree  of  the  Directory  of  iai/<?fr 

lotfdastperemptorilydeclares^ffierieaKshipswhichshalbotbar* 

OP  boar4  lipts  of  their  crews  lawful  prizes,  and  declares  tbaD«( 
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be  same  <time  enemies ;  considering,  laetty^  that  n  ship  deehr*    1798. 
d  an  enemy  and  to  be  a  good  prize,  includes  the  confiscation 


jf  ber  catgo;  the  tribunal,  in  conformity  to  the  decree  of  the  ^SU 
!:xecatiire  directory  before  qnoted,  adjadges  and  declares  the  Acuii.as^ 
alidi^  of  the  prize  of  the  ^mertcmi  ship  JZotiiioM^,  Captain 
miliam  Smith  i  adjudges  likewise  the  validity  of  ^e  captnra 
md  confiscation  of  all  the  cargo,  &c;  ike  whole  being,  far 
^ant  of  Captain  Smith's  havtntfthepapereindueform^htmghi 
to  belong  to  enemiee  of  the  R^Uc^  &c 

The  case  then  set  forth  another  sentence  upon  appeal,  confirm- 
ing  theabove,in  which  appeared  the foUowing passages ;««Con- 
BideTin5rthatforupwardsofanage,the^«ic*legi8lation,respect. 
ing  neutral  ships  of  nations  the  most  favoured,  has  been  founded 
upon  pouitiFe  regulations,  theVisdom  of  which  has  been  univer« 
sal  ly  al1owed,and  this  legislation  confirmed  bythe subsequent  re- 
gulation isSJuly,  1778,  that  the  obligations  upon  neutrals  to  be 
provided  with  a  role  d'equipage  was  not  burthensome  to  them, 
and  that  the  express  dispensation  of  this  foimality  had  procured 
to  them  nootheradvantage  than  thefacilityoffavoringthepoweni 
^i!  ^"^'^  *"*  *^  '*  therefore  inconsistent  to  suppose  the  French,et 
the  very  instant  of  their  opposing  to  themostihvored  nations  the 
«trictestprecautions,8houldhaveexemptedtheilwencttarfnmithe 
m<»l  essential  of  diose  precautions,  or  should  at  all  have  relin- 
quished the  power  of  examining  whether  their  ancient  enemies 
abused  the  flag  of  their  new  allied ;  considering  also  that  so  far 
from  the  treaty  of  1778  announcing  such  an  intention,  the  12thj 
25th  and  27th  articles  unequivocally  express  a  desire  of  prevent- 
ing all  abuse  of  the  flag,firom  whence  it  follows  as  a  consequence, 
that  toaitain  the  sameenditmustbepresumedtheFrencAmeantto 
employ  the  same  means,  viz.  the  observimce  of  their  regulations; 
considering  that  it  is  contradictory  to  say  that  parties  who  lay 
themselves  under  an  obligation  todeliveralistsignedpurguantto 
the  form  of  the  passport,  which  makes  an  integral  part  of  that 
treaty,  are  exempted  from  producing  a  proof  of  this  list  having  ' 
been  delivered,  because  an  obligation,  the  perfoimance  of  which 
we  are  not  bound  to  prove,  cannot  in  civil  or  public  right  he  an 
obligation ;  that  on  the  contrary  it  may  easily  be  perceived  that 
the  compilers  of  the  treaty,  adopting  the  French  regulation  re- 
specting the  list  ormosterroll,did  not  think  it  necessary  torepeat 
minate  details  in  every  article,  and  that  if  in  the  37th  articlethey 
We  mentioned  only  a  passport,it  was  because  they  considered  it 
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.179a    m  tbctadtfe  Ihin^viib  the  list  it  prttseribes,  and  iirhicSi  migbt  as 
^  .wellbe  iniowed  tipoB^tie  passp'orras  tbe  register ;  considering 

^^    4hattliiainterpi«t«ttim;f«oimfifBnedby^ 
AfitVAf^AM.  framtbeilmerioa»goveniilietit,beca(ii8eCbeit  passport8,printe<lin 
/dme  colinMs  in  JFteiuih^nffliA\  alldDa/dl,  coi^laio,  in  Ae  two 
jiaat^'those  laaguagies^ly  tb«&^  part  of  the^form  annexed  to 
4he  treirty  of  1778^  cte  forM  the  daaaeconlcef hitig  the  act  of  pro- 
perty ineliimFeljr;aBd'tlre/>€tteA  v^dnion  con&ias,  in  addition, 
these  essential  teims;  ^as  also^tbat  hesbdl  kee^and  cause  tobe 
ie|ft  bf  ^onMFythetaaritinite  OrdiMnces  and  t-egnlations,  and 
^hfdl^iler  a  list,"  &e^  considering  that  tbe  n/uster-rolT  found 
4m  boiM)4  the  VbmAmffh^  •te^^signalHre,  fs  informally  and  inoom- 
plet»>  wbi^arcottsidared^as  contiiilirng  eitlierflix  names  or 
nine  ;  eoosideriig  tbarindepetidlfntly  of  ^eregulationa  of  1704, 
1744,  apd  1778,i^equiruig,  nnder  pain  of  confiscation,  tbe  pro- 
question  of  the  rdl^tbe  interpretation  of  the  treaty  of  1779,  most 
jbvoEabla  fir  tbe^liMmcaji 'flings  is  fln  say,  that  the  production  of 
thefassportsupfMises  A^deHvery  inilai4»Hca  ofthe  nmster-rollit 
fvesoribes,  but  that  tiH^presomption  must'  necessarily  give  way 
to  proof  of  the  contrary,  ttidlhatCapt.SffiM  does  not  allege  a 
daspoait  atiC1k«ries#oimi  •of  such  a  list  as  is  required,  bitt  admitted, 
on' the  oootraty^that  he  did  not  know  w%at  nation  his  crew  were 
of^thnt  he  had  tierer  asked  for  tiieii'  piteports,  and  knew  of 
baring  on  board  only  three  novicesilmeWeait^,  onelhesstoji  sea* 
■ian»:and  one  Sfoed^t^e  twolatter  dfwhombe'had  hired  at  Zoa- 
^frmonhaskstvoyagei&o.*'  1%e  sentence  then,after stating  some 
Iritti^^TariationBin  the  exandttitf  on  tyfdie  captain  and  thatof  tbe 
fBvew^proeeedsibns^^'Consideiwgthat  Aes^multipliedcon 
tiooaleava  no  room  for  doubting  the  falirity  of  the  dispatcbe8,if 
Mnmareover  adverts  to  Aefaoility  the  EngUsk  seem  to  have  in 
pTOGiirkigthem,inasmuch  as  CaptjS.J7ealA,of  the  fn^fisAsbip 
iPriewfaitj?,  oaptured  by  the  same  privateer,  deposed  on  die  9th 
yMnnt,  before  ajnstiea  for  this  towB,thathe  had  purchased  fate 
American  dispatdieaaftOnemjeiffor  two  guineas,which(wid)  tbe 
didiinenee  of  namies)  are  similar  to  Capt  ^Shti/A^ir;' considering 
lihat-he  himself  is  an  netnal  honkEngH$hman  and  only  a  natura- 
Vzed^merican  by  act  ofthe  18th  of  JaMKary>l786,8ubsequent  to 
tbe  declaration  of  war  betweenFVaaceandEnjF /and,  which  alone, 
by  our  laws  and  the  8th  article  ofthe  regulation  of  1744,is  soffi* 
cient  to  validate  the  capture ;  considering  that  Capt  Smith  8C« 
knowledged  he  had  since  obtained  such  letters  of  naturalization 

made 
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adea  voyage  to  Lond(mf  eoauDfetndingilie  «Mp  RnbyJM  be^n    1798* 
iptured  on  bi»  return  by  the  ifVeiiob  poirateer ZKiZwOin^ikad  " 

kerwards  retaken  hksbip and  expQ8e(|j|he#V«9cA^ptciV8latbe  ^^ 
ercy  of  the  seas  in  amere  boat|utadiii(wqe4iramtbe  iand^wbidb  ^<»i^a« 
ore  aod  more  cbaracterizes  an  enemy  of  Ibe  Freneb  nalUMfr ; 
le  tribanal  of  tbe  department  deehre  k  baa  been  well  adjni^ 
1  by  tbe  sentence  of  the  tribunal  of  ceminerce  thuttfae  appet 
nt  ia  not  aggriered,''  &<%;  and  condemned  bJm  in  ooats. 
The  case  alaoaet  forth  tbe  12tb  article^a  certain  ordinanoe 
lade  in  France^  on  tbe  21fit  of  Oetcbert  1744,  yiz«  all  fore^ 
lipa  shall  be  good  prize  on  board  which  shall  be  a  supercargo, 
ealer,.clerlsy  or  sea  ofBcer  of  a  country,  enraiy  to  his  majesty 
r  whose  crew  shall  becompoaed  of  mone  than  one  third  of  the 
larines,  subjects  of  states  his  majesty- s  eoemies^or  which  shall 
ot  have  on  board  tbe  muster-roll  of  tbe  crew  stated  by  the 
ublic  officers  of  the  neutral  places  from  which  the  ships  sbaU 
ave  departed.  The  treaty  referred  to^  between  tlie  late  King 
»f /Vaaee  and  the  United  States  of^meneOf  on  tbe  8th.of  i^sfa- 
wry*1778,cQQtained  (inter  alia)  the  following  articles  and  form 
^fpaasp^;  Anticle  li.  <<  The  aiercbant  ships  of  either.of  tbe 
nrties,  whick  sballhe  OMdiiagintoaport  beloogiagtatbeeDemy 
)f  die  olAter  ally,  and  cancemiog^hose  .!Foyage  and  spectes^of 
{oods  on  Imard  hei^  there  dboald  be  just  groandlEr  cf  fivspioioD, 
ihall  be  obliged  to  exbiUt,  ar  well  upon  the  Jbigh  spas  as  in  the 
povtaaad  havens,  not  only  bar  paaaposti,]>ut  likewise  oerlificnlse 
npready  diewinglhathargo^ans  not  of  the  nwnber.of  4beae 
vrbich  bare  .been  prohihilied  as  contraband."  Artjcte  26*.  *^  T0 
Aeondibatall  manner  of  disa^itions  may-vbea^roided  on  the  ona 
side  9nA  the  other,  Jt  ia  agreed  that  in  ces^  either  of  the  pamiaa 
faeretoshouldtbejengagpad  in  war,tberessdshelQngingto  tbeanb^ 
j«<Ager  people  of  tbe  otberally  musthefumkbed  withsealettens 
^^I'paispQrts  axpisssii^  Ae  name4iroperfy,and  bttlk,M  alsoiha 
natteand  piaoeA>f  habitatiomof  Ibe  maaterand  eoromander  of  the 
^  ihip  I  that  ii  mey  appear  thereby  that  the  dup  really  and 
^l7beIong8.to,thasubjects(>f  one  oftbepartie^which  passport 
thattbemadeontand  granted^according  to  the  finm  annexed  ta 
^  deaty.  They  shall  likewise  be  recalled  every  year,  that  is, 
if  the  ship  happen  to  return  home  within  the  space  of  a  year.  It 
^  likewiseagreedtbatsuch  ships  being  laden  are  to  be  provided 
Qotonlywith  passports  as  above  mentionedybut  also  with  certifi* 
^^  Gontaining  the  several  particulars  of  the  cargo,  the  place 
^Hce  the  ship  sailed,  and  whither  she  is  bound,  that  so  it  may 

be 
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1796.    be  known  wbedier  any  forbidden  or  contraband  goods  be  od  ' 
'      ^^    boardtheaameywbickcerCificatesballbeniadeontbylliooftcm 
^fltef    oftbe  place, wbentbeabipaetasail  in  tbeacciitloniedforH.''Ar- 
Aouu^.  tide  27-  ^^Iftbeshipsoftheaaidanbjectiofeilberorthepaite 
ahall  be  met  witb  eitber  failing  along  tbe  coast  or  on  die  higii 
Mas,  by  any  sbip  of  war  of  tbe  otber,  or  by  any  prirateen^tbe 
said  sbip  of  war  or  prirateers,  for  tbe  avoiding  of  any  diMnler, 
•ball  remain  out  of  cannon-sbot,  and  may  send  tbeir  bosts  on 
iMMurd  tbe  mercbants  sbips  wbicb  tbey  sball  so  meet  with,  and 
may  enter  ber  to  tbe  number  of  two  or  tbree  men  only,  to  wboia 
ibe  master  or  commander  of  aucb  vessel  shall  exhibit  his  pais- 
•port  concerning  the  property  of  tbe  sbip  made  oat-aceoidinf  ts 
'the  form  inserted  in  thw  present  treaty;  and  tbe  abip  when  sbe 
shall  have  shewed  sndi  passports  sball  be  free  and  at  liberty  to 
pnrsne  ber  voyage,  so  as  it  sball  not  be  lawful  to  moleat  orsearch 
in  any  manner,  or  to  give  chase,  or  to  force  her  to  quit  her  in- 
tended course."  Form  of  tbe  passport;  -•  To  all,  &c.  Itis  boebjr 
•inade  known  that  leave  and  permission  has  been  given  to 

master  or  commander  of  the  sbip  called  of  tbe 

iown  of  burthen  tons  or  tbereaboiilB,  lying  at  pre- 

sent in  the  port  and  haven  of  bound  for  laden  at 
after  that  his  ship  has  been  visited,  and  before  sailing,  be  diaD 
jnake  oath  before  the  officers  who  have  the  jurisdiGtioD  of  mari- 
time aifain,  that  the  said  ship  belongs  to  one  or  more  of  tbe  sub- 
jects of  ,  tbe  act  whereof  shall  be  put  at  tbe  end  of 
these  presents ;  as  likewise  that  he  will  keep  and  cause  ta  be 
kept  by  his  crew  onboard  the  marine  ordinancesand  pegnlatioa^ 
and  enter  (remettra)  a  list  signed  and  witnessed,  containing  Ae 
names  andsurnames^  theplacesof  birth  and  abode  of  tbe  penoos 
composing  tbe  crew  ofhis  ship,  and  of  all  those  who  shall  embark 
on  board  her,  whom  he  sball  not  take  on  board  without  tbe 
knowledge  tad  permission  of  the  officers  of  the  marinOb  Andm 
every  port  or  haven  where  he  shall  enterwith  his  ship,  be  shall 
shew  bis  present  leave  to  tbe  officers  and  judges  of  the  mariaet 
and  shall  give  a  faithfiil  account  to  them  (rf*  what  passed  and  was 
done  duringhis  voyage;  and  he  sball  carry  the  cdoura,  fcc" 
,  It  alao  appeared  in  evidence  in  this  cause  that  other  ordhiaB- 
ces,  purporting  to  be  for  regulating  the  navigation  of  neotnl 
ships  in  time  of  war  had  been  made  and  published  in  l^mieroB 
tbe  26tb  of  Ja/y,  1 778,  by  the  then  exiatinggoveinment  of  tbst 
fcingdom,tbe9thclau8e  of  which  being  also  tbe  same  refierredtoby 
the  said  sentences  as  of  Xhat  date^  is  in  tbe  following  term; 

9.«Fo. 
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&<<  Foreign  fthipt  shall  begoodprize  on  board  which  therenhatt    179& 
be  a  supercargo,  dealer,  clerk,  or  principal  officer  of  a  cottiftryj 


eneoiy  to  his  Bfajest7,(Hr  whose  crew  shall  be  composed  of  more  ^JjJJ 
thanooe  third  ofthemarinerssobjectsof  states  his  majesty's  ene-  Aovil4«» 
Biie8,orwhidi  shall  not  hare  onboardthemuster-rollof  the  crew* 
stated  by  the  pnblic  officers  of  the  nentral  place  from  which  the 
ghipshall  have  departed."  It  was  further  proved  that  the  foUowJ 
ingdecrees  had  beenmade  andpnUished  by  theanthoritybfthe  . 
goremmeiit  nowsabsistingiD.FVM|eeattfaelmiethqrrespectively 
bear  date,  and  that  they  are  the  same  as  are  allnded  to  by  thtf 
same  sentences  as  passed  on  those  several  dates.  ^liAFetruary 
1793,  the  second  year  of  the/^encA  Republic  The  old  laws  con« 
ceming  prizes  shall  continneto  be  executed  until  it  is  otherwise 
ordered.'*  «  4th(?ersitiia/  in  the  2d  year  of  the  ISWneiRepublie 
being  8d  April  1794.  The  treaties  of  navigation  and  commerce 
subsisting  between  jProisce  and  the  nations  with  which  she  is  at 
peace,  shall  be  executed  according  to  their  form.and  tenor.'* 
«  13th  Moose  3d  year  F.  R.,  being  the  dd  Jomary  1795.  Th^ 
National  Convention  enjoin  all  the  agents  of  the  Republic  and 
commanded  of  the  armed  force,the  civil  and  military  officers,  to 
cause  to  be  respected  and  observed  in  all  their  dispositions,the 
treaties  which  unite  France  to  the  neutral  powers  of  the  whole 
eofitiiient and  to  the  United  States  of  ^mmea;  noattack  should 
bemade  on  those  treaties ;  dl  disposition  which  are  contrary 
Ae«5toai^  annulled.''  ^*  12  Fenlow  4th  year  jP.  R.,  beihg  2* 
•tfwi  1797.  Article  4  Agreeable  to  the  law  of  th<J  14th  Fefcm- 
flrjf  1793,  the  directions  of  the  regulations  ofthe  21st  oWctoher 
1744and  26th  July  1778,eoncemingthe  manner  of  proving  the 
property  of  neutral  ships  and  goods^shall  beexecuted  according 
to  theirformand  tenor ;  consequently  everyilmenVwii  shipshafl 
begoodprize  which  shall  not  have  on  board  a  muster-roll  ofthe 
erew  in  due  forra,such  as  is  prescribed  by  the  model  annexed  to 
tbe  treaty  of  the  6th  of  February  1778.  The  execution  where- 
of is  ordered  by  the  25th  and  27th  articles  ofthe  said  treaty/' 
It  thenbecame  aquestion  inthis  causewhetherthe  sentences  of 
condemnation  connected  with  the  treaty,jPreiicAordinances,and 
decrees  above  set  forth,  were  to  be  deemed  conclusive  against 
the  troth  of  the  warranty  expressed  in  the  policy.  The 
plamtiff  and  defendant  mutually  admitted  that  previous  to  the 
wptare  and  condemnation  of  this  and  other  vessels  on  simflar 
poattd»noioasterof  auiliiimcasihiphad  ever  signed  alistcon- 
'  taintuj^ 
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179a    «iiifiigllfeAaiiie8,i«iiaiiiet»ihe  places  of  b^ 

crew;  but  since  those  condemnations  bare  been  known  iOi^sie- 


rtcajsnch  lists  hare  been  constantly deKvered  and  certified,ander 


AimiLAm.  protests  against  their  deoesBtyyand  Aat  •/faisrioaii  ships  having 
sochs^ed  lists  faav^beeh  liberated  byjFVeiicilcniizenM>nthepro« 
ddclioti'thereef.'XhBt  Fora^iBw  yearsprenoos  to»  and  ai  the  time 
cfAeRtdrnhf^g  eaptore^avopon  wit  subsisted  betweenl^rffRe« 
anit  other Jliir«yitewpiHrtort^b«e^tf^ 
wOranoMn^Polv^dmtheMsnlHratalMadfliitted^^ 
if  it  be  #pen  to»hini'«oi^e«dbliib  the  mtkof  hb  warMAty,  hot 
soi^eetlo  ilie  hgei^tSb^^jf^ke  abora  iteateutss  and' papers  in  s 
ibilai4eaaM^»eaUjra««ili|foct'of  AeUtitt^  Ameriea, 

havJBgfbeeii  bomviddoniiailedl  tbemftoniiistirth;  anddMtkt 
.isthesole  psopneMt  of  thoBh^ribriiiAsiS)  wnlof  A^  ft^fght  tin 
siirod«.Th^»Mliiin  (bribe  apilHBtt  ofiA^  GMrl  isiNiMerthe 
plainliieiMlilitM'AoKcoveryOr  pvsebdectffonrsSFdknqif  ^ifes- 
titlad  to  seoover^a  #si^iat  'Is'ftsentesedlvpfbr  WSL4i4  if  pre* 
chideA.froDi*Jseoss^ilgVSt^iionsditili  tb^  be-fScMdeA; 

This  case' watffllatargaed  in  Bkut&r  teras  last  by^  MwrrfftA 
for  the  plaiotiA^MACtarr-fios  tiir.ds<%«dnit$  mA  mamhjLm 
for  the  plaiatiffi  and  GMii  Cw  the  ddfaedant*     ^ 

'For  the  pkiaaiff  k«sasafgaedlthat4beafeftteiioes4«f4J0ndetfiiis* 
tieii^.lh^/iV«fie4ce«rt»  do  M#ceaicM^liie^ 
lity  against  ths^piaialifi;  ednMii^tbatihe  senten^  of  a  lbiei|fs 
eoartof  admin4ty>e(coiepeten(l-jliriidictli6*is  cmtdMh^e  epos 
thaqnaslMD'^  whether  esfeny'^  ^tepertyi^ihs^/'  if  the  sentence 
appear  maaiftBtly  t»have>preceed#<  «pvn  that  ^roifo^  yet  if  il 
apf^ar  eqoivocal  e»  the  fcce  ef  the  senteAc^*  iAudU  lifis  if  the 
conclusion  defeat  resiiltftowdiepi»iBwoastated,thepiBintfffmef 
giveerideBeeoftbefacteftiewlraKty.  Andb^rtsitapptersthflt 
tbepremisesstatedoti  thefaeeof  tAeprMseedhigsaMFJisseflcieiit 
to  warrant  n  dondasivm  that  the  ship  andl  cargo  i^ere  enen/i^ 
property^  lst»  Arole^d*eqa^ge  or  liMdf  the'crfFW  ef  a  nestrd 
resselis  Hotnei^Ssary'by  theltfw^f  natloliste'seeflrevshiprroni 
cottdeHNiation.  Wo^waeit  necosstay  in  thtycase^hetdth^  com* 
merce  of  fbe^two  eoontriee  was  i^egtilatM.by  a  pertwuhr  tm^ 
which  providesytfaat'in  cas^  eidier  of  the  twocontreoting  psities 
shoald  be  at  war  with  a  third  nation^hesbips  of  fheiitber  iloo/d 
be  provided  w  ith  a  selbletttf f  or  ptfssporir  expressieg  the  pro^rty 
end  deslinafion  ef  tbeshit>,&c»;  Whkh  psaspoitwaB  fnvdasedio 
this  case.  This  beingthe  only  papersli(talattdtobe|«edtf^cx' 

dudei 
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the  idea  of  a  vole  d'equipage  being  iieoessftry.  Thede^^    1T98. 
3e  tberefore  of  theExecutiTe  Directory  of  the  12thFe»lo0e  last  — — 
|uiring  the  role  d'eqaipage,  waa  not  only  in  oontravetitioB  of 


B  treaty,  and  in  that  respect  upjqat  and  of  ^o  y«Iidity,bot  itwas  AwiLAair 
possible  to  comply  widi  it  in  this  case,  ithaving  been  issued 
l)seqaen(  to  tbe^sajling.of  th^  vessel  .ft^ODvCftoritoffoiMu  By 
I  terms  of  the  treaty jt  w^SrSufficientlQr.  the  oiBltoeto  prodncet 

passport  apd  the  ipiinifestpf  t]|0.caigo^3R4iilc|i  entatffdAimia! 
»ceed  without  searck  Tl|if>  stipql»tipn:?ras  fowldediEqiienlhei 
Dciple  that  free  Iff^tjtovf^  made  fr^gopdsJNoafgofflfintMiibe: 
iwnfromtheprior  regp^||4ions  in^Fitmc^f  the26iho£/tily](778* 
blaring  all  foxeigp  ships.^;tii)ie  ^f  WAr  tQ  be  good'  piine  which> 
re  not  on  boftrd  a  lis^  of  the  (orew.sigped  ;fo£.besideftthaft^aiiclif. 
ordinance  is  contrairy  to  ^l|e  law  of  natiaiis»^  and  thevefore^ 

binding  withopta.pqrtic^ar.  agr^emeitf •  to  Aat  etifect'  be** 
^en  the  respective  countries,  at  ^iiyr^thtitf«gulaties'ir^ 
le  awaybythefabseque^ttre^tybetwe!6lli^rallceand.Almoff{} 
I  there  is  nothing  in  the  tref^  binding  the  parties  to  obserrei 
parttcniar  marine  ordinanceof  the  res|>ectivecoai]itries.9dlyv» 
he  particnlar  ordinance  o£^<mcedid  not  bind«^flienonn  this 
pect,  then  a  sentence  of  condemnation  proceeding  on  lhe> 
lund  of  the  non-observance  of  snch  particularordiiianoeisnot 
tclusive  against  the  warranty. of  iientrality,  hot  the:assiirtd( 
y  g-ive  evidence  to  prove  it  complied  with.  The  very  groond^ 

which  such  sentences  of  foreign  courts  of  Admiral^,  are  ^ 
den  to  be  conclusive,  is.  because  of  the  presiiinption  thatthey 

all  governed  by  the  law  of  nations ;-  therefore  if  it  appear 
t  JP'rance  has  governed  its  decision  in  this  case  by  a  law  of  ^ 

own  imposing,  in  contravention  of  the  law  of  nations  as  well » 
of  particular  treaty,  the  ground  on  which  the  authority  of' 
sentence  rests  is  done  away;  in  the  same  manner  ascivilizcd 
ions  would  not  be  bound  by  the  acts  or  judgments  of  pirates  ' 
i  the  Algerines^  under  whatever  colour  of  law  they  may  as*^ 
le  to  act.  In  Barxittay  v.  Lewis  (a)  Lord  MoMMfield.  said  * 
I  the  vessel  which  was  warranted  Dutch  property^  had  not 

of  the  requisites  of  a  Dutch  ship.  That  case  proceeded 
the  ground  that  the  ship  had  been  condemned  by  the  par^ 
lent  of  PariSf  under  her  English  name  of  the  Three 
xc^s,  and  not  merely  on  the  conclusiveness  of  the  sentence 
founded  upon  a  marine  ordinance  of  Ftimce^  supposing 

(a)  B.  R.  Tr.SS  Om*  2.  ParlCt  Inmr,  410. 

the 
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1796.  IhegfoaQiboftheBtatenceasappearingoiilliefaoeQfHtnibHi 
insuffldent.  Bat  in  Mayne  r.  Walter  (a),  where  one  grwirf  «f 
Ae  oondemnatioii  of  the  ship  iiisiired,whichwa8  watnuitedPor- 


A«vii.Ax.  itigrifeie^waSythatshebadanEii^/tf&Buperairgooaboffdattbe 
tnne  of  her  capture  by  theFrenci,  lA>rdJWait#/i«2(/said,itins»i 
arbitrarjrand oppressive  regulation  oontrsryto  thelaw  of  mtkns 
in  which  case,if  both  parties  were  ignoratit  of  it«the  aiidcrfmKa 
must  mn  the  risk,  for  that  it  must  be  a  fraudulent  concealmeit 
to  Titiate  a  policj.  This  goes  upon  the  principle  that  fbreigim 
are  not  bound  by  the  marine  regulations  of  any  country,  tot 
consonant  to  the  laws  of  nations,  or  warranted  by  any  partie&hr 
couFention  between  them*  So  it  was  said  by  the  Chancellt^ 
Bomcker^  13  Ed.  4  9. 10.  that  foreign  merchants  shaH  not  be 
judged  by  our  statutes  when  they  are  introductive  of  a  new  br, 
but  by  the  law  of  nations*  Again,  in  Sabmcd  r.  Jaknifm  {l\ 
where  a  Tmeam  ship  insured,  was  warranted  neutnl,  and  wu 
taken  by  the  j^NUiuinb^  and  condemned  as  prize  on  t«o 
grounds,  first,  because  she  resisted  a  search,  and  seoondlj^be- 
cause  she  had  no  charter-party  on  board,  the  Court  hdd  tbe 
sentence  not  conclusive  against  the  warranty,a8  noibeiogfomMl- 
ed  on  the  law  of  nations  on  the  particular  coDvention  of  their 
respectiire  states.  And  Bulkr,  J.  there  said,  that  detentioD  by 
particular  ordinances  which  do  not  form  a  part  of  the  law  of 
nations,  is  a  risk  within  the  policy,  and  that  a  vessel  is  onlj 
bound  to  take  notice  of  the  laws  of  the  country  from  and  to  wbkk 
she  sails.  It  is  true  that  in  the  case  of  De  Sauza  v.  Ewer(c) 
Lord  JKeayoM  held  the  condemnation,  which  proceeded  on  tie 
want  of  documents  required  by  the  ordinances  of  Frwiee  to 
prove  neutrality,  to  be  conclusive :  bntthat  was  onlyanisipri^ 
decision  and  against  tbe  weight  of  authorities.  But  at  anj  nte 
an  ex  post  facto  ordinance  of  a  foreign  state  cannot  bebimli'o 
upon  a  neutral  power :  and  here  it  is  stated  that  previoas  totk 
time  when  this  ship  sailed,  no  muster-roll  had  ever  been  rttpi' 
ed  hy Prance^  ofJImerican  ships,  though  there  had  been  a  coo* 
siderable  maritime  intercourse  between  the  two  coantrie^ 
which  shews  the  opinion  of /Voxce  itself,  that  nonesuch  ^ 
required  by  the  treaty  of  1778L  Here  the  sentences  directif 
refer  to  the  decreeof  the  Executive  Directory  of  the  12  Fw^^ 
last,  and  to  the  other  particular  ordinances  therein  aaiBed)' 
the  foundatiqn  of  the  judgment  of  the  J^eneh  tribunsL 

(a)  h.  R.  R.  9S.  Geo.  3.  Pariei  Imnr.  414 

(b)  B.  R.  Tr.  2h  Cteo.  3  ib.  415. 

<c;  SitUi^  at  a  a.  after  Hil,  1789.  P«rJki*<  Isaur,  ch.  18.  ^ 
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Thesentenceil^recoiisjstenttherewltb 8f!eiiP4Ui|^«n[)tp^ehM-    l?^ 
hif  and  are  not  cqpsisteni  with  any  ol^e^'siyy^pfilse^l^lgrpuQd  ■ 

ofcondemoation;  and  this  cotisideratfon  wasfielie^  op  i^jp^nmqrfi  ^^^ 
y.MQtteux  (a)  as  enal>liifg;  (he  Court  tp  pronouDoe  Q(|  t)fe  Tfa\  ^f^v^f^a* 
groQDdsof  the  foreig^Q  seotence  there  reiie4  on.  Aiidthf.rp  J4ard 
Mou/Iefef  intimated  a  strong  opinion  t^at  if  thei^^cA^^nteD^e 
DfcoDdemuation  hac(  proceeded  upon  theffrqundof  thepa^lic^l^ 
arret  of  that  country,  declaria^tl^e  tbro^rinGrore^boa^cffffR^Pftls 
to  be  a  good  ground  of  condemnation  as  prjzf^^  it  ^o^Idop^t^ie 
been  conclusive  as  tothequestion  of  ene^y/sprop^vtv.^lYySim- 
^ing  it  to  be  amtiiguous  oi|  frhatgro\mds  tl^*e  sentepcepiipqe^^* 
ed,  that  is  sufl^cient  (as  was  said  by  Lord  Matj^el^li  \nii^  }^t 
mentioned  case)to  let  in  general  eiriclence  of  the  fact  And  thp  ge- 
neral eonciusipii  that  thia  9(m»  enemy's  property  is  pp  mp^e  ppp- 
elusive  in  tbjs  casp  than  fl^e  general  condusioi^  that  theshipw^ 
yopd  prixe,  which  was  hplden  not  be  so  in  Cahetf  %.  JBami(b)^ 

Tlije  plaintifTs  counsel  then  cp|Dii^ented  op  all  the  pfirtjcul^ 
groundsof  condemnation  assigned  in  the  sentences,to  shew  thiejr 
{utility;  and  that  in  reality  the/VenpA  courts  did  not  proceed  C|n 
any  belief  of  its  being  enenyr's  property  in  fact  On^he  contrary 
that  the  whole  tenor  of  thp  iientencesprpceededonthe  assumpticii 
that  the  ship  and  property  werpilmericaii.  That  it  wa^no^foiind 
as  an  absolutefact  to  I^e  enemy's  propertjrbut  asadeductionfrp^ 
the  particular  cpuses  se^  fqrth.  And  therefo/e  this  Court  ^a^not 
precluded  from  receiving  pyi^ence  of  the  truth  of  the  warranty. 

Forthedefbnd^nt  threepoints  were  made^lst^That  the  leg^l  im- 
port of  the  warranty  i^  not  merely  that  the  shipis  4)Menoaii-bnilt 
orbelongingtoani4i»i^ca}i,but  that  she  is  so  navigated  as  to  gi^e 
to  the  underwriter  the  full  efrectofhernetttrality;in  cousideration 
of  which  he  receiyes  a  less  premium.  Thisis  tbeobvious  nieaq-i 
ing  of  ev^ry  warranty  of  neutrality,  by  which  it  jsassi]me4  ou 
both  sides  that  the  risk  insomuch  diminished.  In  the  very  nntqce 
of  such  a  warranty  it  i^  priesumedthat  theshipshall  be  possessed 
of  all  thedocumentsrequiredbythe  particularlaws  of  the  country 
against  whosebostility  the  insurance  is made.2dly,The sentences 
set  fortlf  in  this  case  e8tablis|i  that  in  the  judgment  of  the  cour^ 
pronouncing  them  the  vessel  insured  was  not  so  navigated ;  and 
that  therefore  they  fpr  ^ant  of  such  authentic  documents,  con- 
fiscated the  ship  and  cargo,a$  not  in  their  judgment  establishing 

(«)  Jhu^l^  554.  (b)  JnU,  583. 

YouVIL  Yy  legal 


664  CASUS  IN  tRlMTY  TERM 

1708.    legal  pro6f  of  her  being  American.  But  it  is  objected  diat  it  a 
ambiguoas  on  the  face  of  the  sentences  whether  diey  proceeded 


JgUZ  ^^  ^^  ground  of  its  being  enemy's  property  or  sot.  If  indeed 
AavuAs.  that  Were  the  case,  evidence  fiiigfat  be  let  in  to  explain  the  rest 
ground  of  the  sentences:  but  there  n  no  instance  of  anyseotoee 
iiot  being  deemed  concf  usi vewhieh  proeeeded^as  this  does,npQn 
the  direct  adjudication  of  its  being  enemy's  property.  The  fint 
senten^  condiideswith  adjudgifignhevalidityof  thepfixeaadot 
<he  capture  andconfiscationof  the  Bhipwatdcatgo^hewkolebnag 
for  want  of  Capt.  Smith  having  the  paper  in  due  foroiy  tktmg^ 
i6  Mong  to  eaeaites  of  the  Republic;  ajid  the  second  seatenee 
eonflrms  the  former  one.  This  conclusion,  it  is  observable,  is  Ae 
Verysame  recommended  by LordMaiufield  iuBtmarJi  v«  Jfsf* 
ieux  (a)  as  the  most  proper  to  avoid  dispute.  This  makes  an  eod 
of  any  ambiguity  in  the  sentences.  Then,  3dly,  If  snch  be  die 
plain  foundation  of  the  sentences,  to  be  collected  genefallyfrom 
thewhole  scope  of  thein,  this  Court  cannot,  consistendy  with  tk 
admissionofthejurisdictionwhichpronouncedthemyexamineia- 
to  their  merits  or  reverse  them  undeiUycircomstances^opontbe 
gnntnd  of  their  error  or  injustice.  It  is  contended  however  that 
thi^  mdybe  done  where  the  error  or  injustice  appears  manifesdj 
upon  tlie&ce  of  the  sentences.  But  itwouldbedifficult  todmwany 
linebetweencaseswhere  a  greateror  less  deg^eof  error  is  impst- 
ed  :  this  itould  be  to  assume  the  privilege  and  dnty  of  a  conit 
of  revision  and  appeal;  whereas  all  the  cases  admit  that  aforeigti 
sentence  is  conclusive  as  to  grounds  on  which  it  is  made,  b 
Bemardi  v.  MoiieauXf  Lord  Mansfield  said  that  much  diffi- 
culty would  be  saved  if  the  foreign  sentences  would  declare 
in  tefmsthat  the  condemnation  proceeded  on  the  grouadof  its 
being  enemy's  property,  in  order  to  preclude  any  invest^tioo 
of  the  particular  grounds  fromwhence  the  conclosioliwasdiavi. 
But  if  the  general  principle  be  true,  it  is  needless  to  iMpire 
whether  from  the  premises  stated,  this  Court  would  havediavo 
the  same  conclusion.  Though  if  that  were  neceasaiy,  there 
are  not  wanting  authorities  to  shew  that  the  non-compliance 
with  the  particular  ordinances  of  a  country,  is  good  graaod 
of  confiscation ;  as  in  the  case  of  De  Sauza  v.  Ewer  (f)» 
which  proceeded  on  that  ground  alone.  But  fiulber  ii 
appears  that  this  ship  was  not  furnished  with  all  the  proper 
documents  required  by  the  particular  treaty  between  Fnaiee 

(«)  PMrk'€  Inur*  cb.  1$. 

aad 
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md  America ;  for  she  had  not  the  list  of  the  crew  as  required  by     1798. 
be  model  annexed  to  the  treatyof  1778;  and  this  is  expresslyre- 


^ognized  in  the  very  terms  of  the  passpbrt.Therefore  the  passport    ^'^^ 
tself  was  void,  because  the  term  on  which  alone  it  could  pro*>  Aguilar, 
>erlybe  obtainedcould  not  be  compliedwith/or  thecaptaincotild 
lot  swear  to  his  crewas  she  did  not  knowthem.  InCaheriy.B0i^ 
nil  theCourt  hadnodoubtbnt  that  t  he  sentenceof  a  foreign  court 
>f  competent  jurisdictionwas  conclusive  as  to  the  subject  nutter 
>f  their  judgment,  if  it  appeared  upon  what  ground  it  proceed* 
id>  however  dubious  the  propriety  of  that  conclusion  might  be^ 
In  reply,  it  was  contended  that  the  extent  of  the  warranty 
3f  neutrality  was  only  against  the  legal  detention  or  condem- 
nation of  the  ship ;  and  so  fiir  the  party  was  bound  to  protide 
the  proper  ship  documents  required  by  the  laws  of  nations  or 
partictdar  treaties ;  but  that  the  warranty  did  not  extend  against 
acts  of  piracy  or  illegal  violence.   That  the  grounds  on  which 
the  French  courts  proceeded,  must  be  best  known  by  referring 
to  their  proceedings,  and  observing  the  questions,  they  pro>- 
pounded  to  themselves  and  the  answers  given  by  them ;  from 
whence  it  is  demonstrable  that  they  proceeded  upon  the  ground 
of  their  own  illegal  and  ex  post  facto  ordinance,  by whichwf  me- 
rtca  was  not  bound.    But  at  any  rate,  supposing  Prance  by  a 
particular  ordinance  of  her  own  could  insist  on  the  production 
of  a  document  not  rendered  necessary  by  the  treaty,  the  want 
of  it,  however  it  might  subject  the  vessel  to  suspicion,  deten- 
tion and  search,  could  be  no  ground  for  confiscati6n,  and  con- 
sequently no  impeachment  of  the  warranty  that  the  vessel  and 
property  were  in  fact  ^stertcait,  if  in  the  result  it  so  appeared* 
Lord  Kenton,  Ch.  J.  When  this  case  was  argued  in  the  la^t 
term,  the  parties  desired  to  have  a  second  argument;  to  this  the 
Court  readily  acceded  from  an  anxious  wish  that  it  might  pro- 
duce such  arguments  and  reasons  as  would  enable  them  to  form 
^judicial  opinion  according  to  their  individual  feeling.  The  situ- 
ation of  Judges  is  such  that  theyare  sometinles  obliged  to  decide 
agaiast  their  own  feel  ings  as  men.   We  come  to  decide  this  case 
bound  and  shackled  by  certain  rules  from  which  we  dare  not  de- 
part.  The  acts  of  pirates  are  to  be  treated  as  the  acts  of  pirates : 
tbey  do  not  profess  to  have  any  civil  code  of  laws  by  which  they 
^re  to  be  restrained.  But  civilised  nations  profess  to  be  governed 
hycertain  niles,and  the  comityduefrom  the  courts  in  onecountry 
totboseioandtherinducestherotogivecredittoeachotber'sacts; 
Y  y  2  and 
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1798.    andioweouiBt  coBtinoe  toactin  ibiseooiitryiiiita t)itUgifctvt 
dhail tbinlc  filtofoibid  it.  There  is  Uie  eeme  oon^ be»veai  tke 


««'^«»    difffereoit  oour^  in  this  kiogdom.  Wlnere  A««  li»be»»pro* 
'  XoSSjL  oeadiog  in  die  Ezdieciiier  aiid  a  jadgmem  kt  repi^  loag  astke 
judgmeDtreouuDsin  forceitis  obligalorjroiitlieimniciwboliave 
ciril  rightsdepemUngon  the  same  qoesfeioii*  Hot  long  after  Locd 
MoHB^U  came  into  Ihis  oouil,  in  an  aeiim  brought  sgaiMn 
officer  of  (be  eosKNlu  or  excise,  be  was  loid  by  If  r.  h  Bmm 
that  as  q[ueation  bad  been  already  deoMied  inibe  Eicche^er  bf 
^acondesBoation  ofibe  goods  setzedytfaejodgrment  oftbatCsaitwii 
conclusive  in  favour  of  tbe defendant  here ;  al  first  JiCwdHfo*- 
jii^Udoobted  the  propriety  of  that  opinion,  but  on  iaqwiy  fo^ 
jpg  Ihat  Mr.  i.Dmum  va^  lag^t  to  be  acquiesced,  andtlwajs 
afterwards  acted  upon  it    I  a^wt  the  caaes  of  Jfayaev-lTdt 
lerandfafoacciv./ofaumiiptotbelrexjt^;  Iadaiitib«t,if 
*  foreign  CoiMt  <^  Adnnrally  proceed  oa  j^iiwb  c^ 
kw  of  natioii«,  their  judgment  ought  not  to  have  v^gbt  is  liie 
«purts  of  t^is  couolry.    But  iH  Us  see  i)^at  tfi^  c«|e  is:  Ae 
^rom^d  on  which  the  courts  w  i?V«(ce  proceeded  wastbat  tfas 
was  a  C99tme  of  enemy's  pfoperty ;  and  it  certwly  i«  •*  ^^ 
4ary  to  thej^wof  natpoMte  copdemo  asbiponjdistgnMmi 
¥Kbetber  or  not  those  couiti  arrived  rtlt»at.coi|diiwQ»  by  P'^P^ 
jp^^m»f  I  ap  »Pt  et  liborty  to  enquire ;  here  tho^qneslioa  iswbe- 
Aer  they  hare  not  slated  as  die  ground  of  coo4^.DSt]OD,a 
jpround  which  will  )>ear  tbem  oo^  «Mppoaing  i(  to  be  troe? 
and  I  am  deorly  satisfied  that  4iey  have.  They  oopdnded  fm 
^tbe  evidence  that  this  was  enemy's  property,  not  indeed  is  the 
forma)  langiaage  of  our  coorts  of  justice  jl^uttbeysay  in  sabsUnce 
^  We  think  tbis-is  enemy's  property,  and  therefor  we  ooDdenui 
tb^  ship  and  cMTgo."  Now  that  concludes  this  caae;  finrasloif 
fks  the  foreign  judgment  are  bindipg  upon  us,  tbe  coadusion 
that  we  mopt  draw  from  tb^  judgments  in  this  case  in />«<<' 
IS  that  tbeproperty^faicb  was  warranted  to  be  Amerifimm  foaail 
by  that  judj^wt  i^ot  to  be  American  property.    I  fed  this 
however  09  tbe  grossest  injuitice  toi^ards  the  Americwu.  Tbe 
JPrench  covrts  9eem  in  this  instance  to  have  proceeded  od  Al' 
^ferine  j(nay  00  worse)  principles ;  because  they  profen^  i« 
procc;ed  occojrding  to  law,  but  in  reality  made  tbe  law  a  stilk- 
jng-borse  for  an  act  of  pir^tcy.  Sut  I  cannot  now  qqjastioQ  tke 
legality  of  tbeir  decision  ;  I  am  bound  to  decide  accocdi^to 
tbe  hiLWf  it  ijn  my  duty  jus  dicere  et  non  jus  dare. 

ASHBOTST 
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^snHinuT,  J.    Though  most  probably  we  should  not  hare    170a 

pven  thesamejudgmeatastheifV«icAcourt8gave,ifthequestion 

>f  neutrality  had  first  men  here,  it  is  not  open  to  us  now  to  Jj^I? 
canvass  that  question.  Those  courts  ha  J  competent  jurisdiction  Aguhas. 
^^A^  ^^  ^"^^^^^  matter;  and  it  is  an  established  rule  that  the 
ladspment  of  a  foreign  court,  whet<ier  it  ie  the  court  of  a  coirtii. 
Tjr  at  enmity,  or  in  amity  with  us,  is  conclusive  if  the  same 
question  arise  again  here.  Now  as  the  Preneh  courts  have  al- 
ready  ^iven  a  judicial  opinion  upon  this  question,  it  must  go- 
vern OS  whatever  may  be  our  opinions  concerning  the  real 
merite  of  the  case. 

Grose,  J.  I  agree  in  the  opinion  already  givem  But  I  cannot 
express  in  better  terms  than  my  Lord  kemyan^thBd  I  feel  my- 
self  bound  to  give  judgment  in  fevour  of  the  defendant,  and  at 
the  same  time  lament  the  necessity  of  so  deciding* 

Lawrence,  J.    If  we  could  have  examined  the  grounds  on 
which  the  /VeMcAcourts  determinedthis  te  be  enemy^s  property, 
probably  we  should  have  formed  a  different  conclusion :  burwe 
cannot  review  those  judgments  here.    They  have  decided  the 
questionttboughby  no  meansaceordingto  my  opinion  i  but  faav* 
ing  so  dedded,  the  rale  ohdonbtedly  ft,afli  whenever  acotirt  of 
competent  jurisdiction  has  decided  any  question,  and  the  same 
question  Arisesiba'detitidlyitiaiiotfatf codtt,theIatteris  concluded 
by  the  former  judgment.  The  case  of  Hugkesr.  tameKaM(a) 
shews  that  this  rale  is  notconfinedto  judgmentsgiven  inourown 
courts ;  there  in  an  acion  of  trover  for  a  ship  and  goods,a  special 
verdict;was  found  setting  forthA  sentenee  in  iheAdmiraltyCourt 
in  Frmee,  which  was  in  ftivour  of  the  defendant,  and  "<  Per 
CWrtosi,  Agreed  and  adjudged  that  as  we  are  fb  tafk6  notice  of  a 
sentence  in  the  Admiralty  here,  so  ought  we  of  thdse  abhiad  in 
other  nations,  andwe  most  not  set  them  at  lai^  again>for  oth^« 
wise  the  inefchimts  would  be  in  a  pleasant  condition  i  for  su(h 
pose  a  decree  here  in  the  Exchequei**  Bind  the  goods  h&ppeh 
to  be  carried  faito  another  nation,  should  the  courts  abroid  un- 
ravel thisf  It  is  but  agreeiOile  with  the  law  6f  nations  tbitf  We 
diodd  ttke  notice  and  approve  of  the  laws  of  their  countries 
in  tach  pArticulais.''  AccOTding^  to  all  the  anthoritieithefefbre^ 
I  think  we  ate  eoticlnded  in  this  c^seby  the  Judgments  given  in 
^aaee^6#ever  we  may  feel  the  imp^tiety  of  those  decisions. 

Jud^ent  f<»r  the  deftlidant. 

(m)%8h9m2Sii 
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rrao* 

"^     MJOVELL  obtained  a  rule  to  shew  caose  why  tlie  role  ob- 
«ftfr  J,M.  tallied  by  the  defendant  for  changing  the  venue  hm 


^^  >*'^  Shipley  against  Cooper. 

Tbedefrad* 
•tit  ranoot 
change  I 
▼eoue  ttftf  r 

lim^  to  Middlesex  to  Lancaster^  should  not  be  dtscharged.the  fonner 
fhtJ^mt  of  ''"'®  baling  b««n  mad«  »ft«r  the  defendant  had  cditained  time 
pleading  to  plead,  under  the  terms  of  pleading  issuably  and  taktD|[ 
tokTi^c^  short  notice  of  trial  for  the  first  Sittings  after  term. 
"*i*'i7  "'h*  ^*'^*>  '^^^  ^^^  shewed  .cause^relied  on.the  case  of  WightmoM 
lintsittingfi  V,  Thompson  (a),  where  the  Court  changed  the  venae  after  to 
•r  MmL  ^^^^^  ^^^  ^^^  ^®  P'®*^  ®"  pleading  issuably  and  taking  Aon 

nez.  notice  of  trial  for  the  Sittinirs  in  term  in  Middlesex.    Bat 

rwiii#ftSis  t 

«  B.  &  P.        Tk^  Courts  on  a  reference  to  the  Master,  said  that  now  m 

5^*  _  .on  practice  (b)  was  otherwise  ;  and  (hey  made  this  ra^e  abaolate 

to  set  aside  the  fanner  ^ule* 

Bttle  absolute. 

'   (a)  2  Wib.  e42K  (»)  The  dhtiactfoD  wetm  to  bctbb}  tiw  wk 

may  lie  chaagrd  after  aa  orier  for  tima  to  plault  thoogh  apoa  tbe  1mm  of  ple>^ 
\ng,  issaably  i  but  if  the  defendaot  has  •gtctd  to  plead  biuably,  tmdUI^»^ 
notim  0/  trimlfortU  Jim  8Uting§bi  Londoa or  JfMdlacx,  he  canootthmcb^ 
the  fenae,  because  tliere  a  trial  iroald  be  M*    Pe^  ?•  iicrteicy,  Co^  511, 


Murr7«y,  OWENS  agatUSt  DUBOlS. 

June  \6th.   ' 

Thr  Court  f  l^HE  plaintiff  declared*  against  thedefendant  by  the  oanieof 
t'hIJpulDiiff '  •'*^**  iyerfterl  ValentiaDubcii;  the  defendant  pleaded" 
leave  to  ^abatement  that  bis  name  was  /oiUHubert  V.  D.  Tbe  plaiotiff 
d^UmUoa  ^^^^  de^laT«dagainst  bimby  the  name  ofJoknHubert  aliasJ^ 
after  the  iert  V.  D.  to  which  the  defendant  again  pleaded  in  abftteoieDt 
evenn^inst  ^hat  fair  name  was  John  Hubert  V.  2>.  and  not  /oAs  £«^ 
bJrthey"'  ^''®*  iBTerfterf  VJ>.  The  defendant  had  beenarrested  in  !«**• 
will  not  cAoe/mcw  vacation.  If  the  present  declaration  were  abaotof" 
r«rirf*«e!r  •^n^  *«  plaintiff  were  now  obliged  to  file  a  new  dedaiatioB^ 
^uvu  to  ^Icfendant  would  be  entitled  to  be  dischargedon  thegroooJ tba< 
tion  in  Mich  ^he  plaintiff  had  npt  declared  within  two  terms.  Therefore 
acsw.  Gxbbs^  on  behalf  of  the  plaintiff,  now  moved  to  amend  *« 

*  deplan^tion  by  striking  o^t  the  wor^k  <■  alias  BerbttC 
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AsHHURST,  J.    Though  most  probably  we  should  not  have    179& 
riven  thesaisejttdgmeatastheJPreiicAcourtsgaveyif  thequestioD  • 
>f  neutrality  had  first  arisen  here,  it  is  not  open  to  ns  now  to    tt^ahui 
2anTas8  that  question.  Those  courts  bad  competent  jurisdiction  Aguilas. 
)Fer  the  subject  matter;  and  it  is  an  established  rule  that  the 
judgrment  of  a  foreign  court,  whether  it  he  the  court  of  a  coifti^ 
;ry  at  enmity»  or  in  amity  with  us,  is  conclusive  if  the  same 
question  arise  again  here.  Now  as  the  ^encA  courts  have  al- 
ready given  a  judicial  opinion  upon  this  question,  it  must  go* 
vem  ns  whatever  may  be  oUr  opinions  concerning  the  real 
merits  of  the  case. 

Grose,  J.»  I  agree  in  tlie opinion  already  given.  But  I  cannot 
express  in  better  terms  than  my  Lord  itesyofi,.that  I  feel  my- 
self bound  to  give  judgment  in  fiivour  of  the  defendant,  and  at 
the  same  time  lament  the  necessity  of  so  deciding. 

Lawrence,  i»    If  we  could  have  examined  the  grounds  on 
which  the  ^rejicAcourts  determinedthis  io  be  enemy^s  property, 
probably  we  should  have  formed  a'different  conclusion:  but  we 
cannot  review  those  judgments  here.    They  have  decided  the 
qoestioDtthougliby  no  meansaccordingtomy  opinion  I  but  hav« 
ing  so  dedded,  the  rule  uhdoubtedly  &,Aia  whenever  acotirt  of 
competent  jurisdiction  has  decided  any  question,  and  the  same 
question  Ari8esinddehtkllyifiatiotfaercodtt,thelatferis  concluded 
by  the  former  judgment.  The  case  of  Hugies  v.  CfameKtu  (a) 
shews  that  this  rule  is  notconfinedto  judgmentsgiven  inourown 
courts ;  there  in  an  adon  of  trover  for  a  ship  and  goods,a  special 
verdic^Vas  found  setting  fortbA  sentence  in  theAdmiraltyCourt 
ia  jPronoff,  which  was  in  favour  of  the  defendant,  and  ^  Per 
CMii«i,AgTeed  and  adjudged  that  as  we  are  lb  taik6  tfotice  of  H 
sentence  in  the  Admiralty  here,  so  ought  we  ol  those  abhmd  in 
other  nations,  andwe  must  not  set  them  at  lai^  i^paintfor  oth^« 
wne  the  inehshlmts  would  be  in  a  pleasant  condition^  for  su|»- 
pose  a  decree  here  in  the  Exchequer^  and  the  goods  h&ppeh 
to  be  carried  into  another  nation,  should  the  courts  abroad  un- 
ravel this  f  It  is  but  agreeiOile  #ith  the  laW  of  nations  thitf  #e 
lihonld  tdie  notice  and  approve  of  the  laws  of  their  eountries 
in  such  particulars.''  AcoDi^ing  to  all  the  authorities  therefore^ 
I  think  we  afe  concluded  in  this  case  by  the  judjg^ments  given  in 
•/^ojioe^oWever  we  may  feel  the  imp^tiety  of  those  decisions. 

JudgiAent  fdr  the  deftlidant. 

(a)8S»os8S8. 
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17d^    Ad  MA  office ;  Ibat  ptttan^  wKo  was,  in  OiAiher^  1792,  eketed 
ahd  iWorb  ihto  itie  ofece  of  a  capital  boigess,  dad  nol  aiiice  In 


J^Jp^  et^ttioti  ibhdbfled  or  resided  witbiD  the  borough;  cW  aim  mm* 
•rcbtioa  o^  ihgp  hdtd^il  on  the  l6kh  of  .^^4  1796,  at  which  the  mayor,  the 
uiu^'''  ekpiea)  bai;ges8e8,  toihe  hambe^  of  eight,  ^indudiiig'  tlie  said 
^t*^  .  T^.^^tailon^  knd  a  majority  of  freemen  or  borgessesattwidei 
&c.  ef     in  an^W^r  td  a  charge  agamst  Dillon  for  not  residing-  withra  the 
wauMVk    horbtkgfb,  arid  hi^gtecting  the  diity  and  execution  of  his  office^of 
^bich  hb  hAa  received  previous  notice,  Diiltm  admitted  that  he 
bad  h6t  rdsid^d  Hyittifn  the  borough,  n^hich  he  had  beoi  pre- 
Tented  doing  by  not  having  been  able  b  find  a  hoiise  for  the  ac- 
<ibhimO(iatiQn  of  hiihsetf  and  his  (kmily,  but  insisted  that  be  had 
lleVer  neglected  the  duty  and  execution  of  his  office,  but  had 
ntWftys  discharged  the  same ;  that  at  that  meetidg,  the  mayor 
llhd  biiVgeskes  so  assembled,  having  hearJ  the  charge  and  the 
d^eibiibeiaud  taken  thd  whole  ihtb  their  consideratioil«  acljadged 
ihtit  Dti/oii  had  been  guitty  oi'hbn-residence,and  remored  him 
from  his  office  of  a  capital  bui^ess  for  such  hon-residebce, 

"fhe  prosecutor  traversed  the  cusioid  for  the  capital  burgesses 
to  reside  within  the  borpu|^B,6tt  ^bitb  issue  was  joined. 

At  the  trial  in  ConwaH  baibre  Mr,  J«  X«irreiice,  the  j  my 
found  a  verdict  for  the  defendaatsi  establivfaing  the  GaBtom  set 
dUt  ifi  the  Mum, 

A  rate^iilfMl'^HirdsobMttl(d^Iliilg«MbM^<^tt^filifoshew 
cause  why  there  shoi^ld  not  be  a  new  trial,on  the  ground  that  tin 
Terdict  given  was  against  the  height  o^evidence,or  in  ewe  tfie 
eouruhout  J  teAise  togra&t  a  newtrial,wny  a  peremptory  writof 
inandamul^  should  natissi|e,cQmmaridingthedefendaDtstorcstore 
the  prosecutor  to  the  office  of  a  capital  bMrgeas,  oa  the  gioood 
bt  the  insu^cifency  of  the  return  to  the  itiandamus;  the  forroer 
branch  of  the  rule  was,after  aigument  at  the  t)ar,dischaigad.  The 
latter  ((artohhe  rule  came  on  toheai^ued  in  the  last  term,wh6a 
the.Courti  duripg  the  argument,  intimating  an  opinion  tint  tlia 
return  was  insufficient  in  ndt  stating  that  iBe  removal  Bad  beeo 
made  by  the  whole  corporation,  the  r^^order  not  harii^  been 
present  at  the  iheeting  when  tHllom  was  reiiioved,  another  mle 
was  obtained  by  the  defendants  caUing  on  the  prosecutor  ta  shea 
pause  why  the  return  shoiUd  not  be  amendeicl  in  aeFeralpirtic» 
lars,  The  proposed. amendments  were  in  the  parts  (a)  included 
Witbm  thpii^pai^Bthesesin  the  ^et^m)t08^bs|tltuteforthewonfa 

td)  *4j*  W» 

ftbe 
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y  insert  «4)eeii'*  f**'  eohbx^tiA  of  >  tb  bMi «  rtfeord*,*^  incHi-  ^'*^'«jjg 
eri  ty  word^and'^  instead;  to  iniidritii6#ord««of  thtfMtii    'tin 

%  k  ^«^^ 

4  o  TheMayol 

lead  of  •«  cat^itat  ;'*  16  ddd  *<  o^ itid  tidrbngti  ifdriftotd  elected     Aj^^ 
n  m^niner  bercfiniifter-inbiitiodljd  ;^  add  iH  strike  but  ^  si  tot<rh    ^a4, 

6 
;l^rk,''iji6inrtiiig  instead  «^#tid  dunnj^fill  tUtib^ 
)een  aiid  stilt  are  called  cupitkl  bdr^iiSiea  of  the  sdid  borbagli.^ 
JL^ns  attd  l^aiiipier  how  sh^tr^d  cattdeagaiiUt  the  Iwtt  riilefor 
the  aia6Ddtheiit8«  ^ortilefly  tti6c6uHs#er^v^iryatriclliipermit« 
ting*  afueiidmeiits  to  be  di^de  ill  records :  they  woald  only  allo# 
an  ara^hdmefai  in  cases  ^bere  ibfer^  bad  be6n  a  mispHson  of  th& 
clerk,  l2p  v.  The  Ma^br^  &c.  btlOhicheii^;  1  Shoie.^S. ;  pro- 
bably tdklhg  fli^  fUle  horn  i\ib  stat,  8  Aek.  (L  e.  12.  ^hich  ii  coii- 
fined  ih  ibfi  iUistancUft  df  tdi&prisbns  of  clerluu   *^  A  liiere  clerical 
tnisprisoiiitiaMtQttlfildj^b^  dmebded.*'  CW«  Dig.  ^'Mandamus^ 
<t).  5.)  In  Ik.  v«  fh^  Md^dr,  kk.  iiilym  ^gU  (li%  A  mere  cte- 
Ttcat  Mibti^kls^asamefad^d  in  al-eturn  tfl  amahdamiisdiller  itwas 
fil&d.  Ahd  tfibiigb  peihiph  tbtf  cdvaei  i^duld  noW  ^ktehd  the  riile 
tdk  dhi^ndihil:  fsHber  in  th^  Ihibianble'  of  ft  rettirfa  td  a  liiahdaiilus, 
as  they  bkir^  oflhto  eitend^d  ik  i&dth^riiEistftii^es^,  tbey  will  bnly 
|>^rtttiC  ftniendtki^td  td  b»  riiade  iti  p)rdp^r  cascS  and  fbr  the  fur- 
tberatlcfe  df  justice  ilhd  ih  cettkiii  stdj^es  of  the  cause.  Biit  here 
bbth  thcf  bbjeti  to  biddttaihbd  U^A  tfae  fi^diibh  #b^h  the  fipplica^ 
tion  Itraid  fflid^^ftttnish  bbj^irtidni  td  Ihd  pten^tii  Hi4.  h  the  Brst 
p]^6ejAb  diikefidindhtf  ai^  iidt  (itdpoS^d  td  further  the  justice  o^ 
the  cdik,  tt  Aiist  bb  tbkdh  dfa  ihia  t^tofa,  mi3tltdn  has  fegii- 
hH^  dkcharg:ed  id!  thd  ddtii^  df  \k\i  ditice,  arid  that  be  was  re- 
faidrfed  h6i  fbi  mf  M§Uct  df  dtify^hut  6impiy  for  non-residence 
Wiihiil  the  titllitd  df  thb  bo^btigh  ;  he  was  therefore  removed  for 
hdU.'dtM|lli^hdb  With  kiA6f^  form,  then  the  piihKc  are  hot  iii- 
tete^t^  itl  r^fifldViti^him  tfoiA  his  ofiice ;  and  if  fhe  corporation 
Wish  lif  ihef  ihdy  i^tin  remove  him  for  the  same  cadse.    In  the 
h^jct  |>lit<f«, the  appiicatioii  coihes  too  late,  after  verdict  'there  is 
ho  id^tlincte  df  att  anibndmeht  after  the  retiirri  ^led,  except  that 
bf  A.  f  •  L^ffte  tti^iSi  and  there  the  amendnient  was  of  a  mere 
clerical  mbtake.   But  this  is  after  verdict,  and  aftdraa  objection 
mkea  to  the  retutii  fo^  this  very  defect.  The  ddjfbud^ilts  #iished 

to 
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1798.    to  take  their  chance  of  succeeding  by  stating  the  renipval  of  the 
•  prosecator  by  one  description  of  corporators,  and  finding*  that 

on  the  Pro-  ^^  Cannot  be  supported,  they  now  wish  to  substitute  another 
WE*  D  ^  ^^^P^*>  of  corporators  in  their  room.    If  the  present  appli< 
'  'low      cation  should  succeed,  w|icnever  a  motion  is  made  in  arrest  of 
O'b^M^orJ^^Srn^^nt  the  other  party  will  move  to  amend ;  so  that  in  future 
j^c.  of     no  judgment  will  ever  be  arrested.  In  Harrison  v.  Godman{a\ 
TpvMiK    where  ^n  objection  lyas  taken  to  the  return  of  a  writ  of  habeas 
corpus  cum.  caiwathat  no  custom  was  stated  to  support  a  bye  Jaw 
in  restraint  of  ^ade,  though  the  custom  in  fact  subsisted,  yet  it 
never  occprred  to  the  counsel  in  that  cause  to  move  to  amend, 
.    Gibbs^  Cowperf  and  Praed^  in  support  of  the  rule.    First,  it  is 
clear  that  the  Court  have  the  power  of  permitting  the  aniend- 
ments  to  be  made  in  this  case,  either  by  the  common  law,  or  by 
the  Stat  9^nn.  c.  20. "  for  rendering  the  proceedings  upon  writs 
of  mandamuSyScc  more  speedy  and  effectual,''  and  which  enacts 
that  the  stat.  4  Ann.  Cf  16.  ^  for  the  amendo^ent  of  the  law  and 
the  better  advancement  of justipe"  ai^d  al)tbp  statutes  of  jeofails 
shall  be  extended  tp  all  writs  of  mandamus  and  the  proceed  ings 
thereon.  Then,  2dly,  this  is  the  case  in  which  the  Court  in  their 
discretion  ought  to  allow  the  amendments  to  be  made.  The  pro- 
(lecutor,  instead  of  objecting  to  the  return  in  the  first  instance, 
carried  the  record  down  to  trial,and  therefinding  thefact  against 
him,  he  now  desires  the  Court  to  adjudge  the  return  to  be  bad 
for  an  objection,  which,  if  he  had  intended  to  rely  on  it,  he 
should  have  made  before  trial.  The  principal  amendment  pro- 
posed is  an  amendment  of  a  mere  formal  mistake ;  since  the  re* 
.  eorder  is  not  a  freeman  or  free  bui^gessof  the  borough  and  has  no 
right  to  vote  at  any  corporate  meeting  (&),  and  oonsequendy  his 
non-attendance  at  the  meeting  at  which  Dillon  was  removed,  is 
immaterial.  This  amendment  is  therefore  only  according  to  the 
fact  Now  the  prosecutor,  having  taken  issue  on  a  fact  which  is 
not  true,  is  not  entitled  to  any  favour  from  the  Court  There  is 
no  reasonable  objection  to  the  proposed  amendments,  either  on 
account  of  the  form  of  proceeding  by  mandamus,  or  of  the  time 
when  the  application  was  made.    In  jR.  v.  Armstrong  (c),  an 
amendment  as  to  the  constitution  of  the  borough  ofScarborough 
was  allowed  in  a  plea  to  a  quo  warranto  information,  where  the 
same  strictness  is  required  as  in  a  return  to  a  mandamus.   That 

fa)  1  Burr.  IS  (h)  Thii  M  sot  appear  en  tlic  r«coi4,  bat  tlie  fact 

waiio  stated  (a  an  aftdarit.  (c)  Andr»  109. 

ameiidiuiijii 
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*J~r— r  agaihil  Bini  wMild  ter*  been  e videiite  dgaib^t  tlibse  Who  detired 
bn  tbepr^  titl^  tind^f  fcim.  Bitt  it  dbes  not  A^pew  tUfti  fbis  case  itivdiyei 
wtfi!  Dit!  '^  ^*  **^  *'^®  ^^  •'^y  ^^^'^  pfinBttii.  Sd  in  the  case  cited  from 
\o4f  9  JLeb.  the  ^dond  dfi  Vhlch  IHe  Cbatt  proceeded  was  this, 
A?&  •'Seeing thai Hifetirt§IimiWd by  ihfeifaifatfe for  IWrigingtheac- 
t^l^  tite  *rai  elapsed,  and  so  the  action  lo^t  if  it  were  not  amended,'* 
^W  th«  Gburt  rul^ci  it  shodld  be  amehded.  And  iri  the  cdse  of  R.  r. 
PkURffiihk  aniendideiit  g;ranied  wnk  in  the  datiirfe  ofa  r^pleaden 
arid  a  repl^adcft  U^ghihted  when  the  is^tie  is  WholYy  unimpotlani: 
but  here  the  facts  to  Bb  idiroduced  hj  ifa^  propoited  ani^tidineDt 
are  bf  greilt  itri[idrtance.  Consider  #hat  this  crisfe  is  i  fflfe  pro^ 
^cdtoi-  whd  hadahehdfed  ^I  corporate  nn^fetlri^atad  had  in  fact 
discharged M ^i  ditties  dfhis  office,  was  removed  frdih  his  office 
bf  ca^itiil  biifg^si  for  ilbt  residiiigwithin  tlie  limits  of  the  borongh; 
li  l^eiffii  thdtetbre  tb  be  i  hMh  proceeding  ci^inst  biib.  We 
i^re  fiot  ^c^n^ntfed  With  the  iiiotiTes  atd  reasons  for  r^ttioving^ 
Ui^  ({rl^tUtd- :  litii  pl^Hikpi  il  iii^hi  have  bte^n  cdtivtoie«t  to 
ibmi  6f  Ihfe  parti^  that  this  recorder  shdutd  appear  to  be  ab 
ihtft^  putt  bf  the  corpdratioh,  arid  thai  this  r^thrh,  fctating 
that  the  corporation  consisted  of  a  niayof,  recorder,  feight  capi«. 
tid  bttrg^^ei,  and  k  tbwri  clei*k»  ahduld  be  oh  the  fil^  of  the 
toriH ;  pfBbabf  jr  tbil  wits  an  e^^^eHm^ht  to  try  #faeth^  or  not 
th«t  cdiild  be  fddild  by  &  jm^ ;  arid  rid#  that  ihey  And  that  the 
hv^TtAbht  bear^^hiit  fbdm  ihanbiBef-tidirif  of  vi^W^  thfey  wish 
td  httf  e  it  ay^id.  On  t-e^^iri^  ih&  bslsesi  ii  H  manifest  &ii 
the  GbriH  has  sMdbhi  indril^d  (he  pbM^,  hf  f^eriHittirig  ii« 
AblhidAerits  td  bd  Aadb  iii  H  refntia  16  a  fitindamtis  after  the 
^ffridtfmni  has  been  filed,  the  gtotiM  bit  Which  thy  oj^bioh 
in  fbHtted  fri  ihfb  cMb  is,  that  (he  tfmf^ridtnents  j^pOlil^datenet 
fSr  fhe  liirAeraface  df  jtislite,  and  it  tt  to  altetri^t  tb  eiUry  the 
tiAk  df  kiatiiamni  farther  thiari  it  Bd*  e^er  Be^A  eitendM  ih 
ihf  b^^  dilde.  If  th^  corporation  a^d  still  pefttntodilS»  they 
Hidy  fcfnidVe  the  |irosecbtbr  agiiiri^  add  thei  th^j^  #itl  havfe  an 
6p)pbitriritlj^f ptrttirig^defia  fconstihitidki  bfthe  corporatibn  oa  r^ 
cdrd,  ia  i&ey  ^ill  abldtb  by :  bvt  I  canhol  ^Iteerif  td  this  rale. 

AMntirist,  i.  t  am  iriclmed  to  p^i^it  ahidtadtiienta  to  be 
m&d«  ^h^ie  it  isph)pbr  tomak^  (heiri:  bdt  ii  does  not  appearto 
me  that  this  is  a  proper  case  for  an  amendment.  The  rights  of 
fab  other  persons  are  affected  bythis  proceeding;  and  Aereseeois 
to  be  some  harshness  in  removing  the  prosecatoriiiiric^  h6  re^^ 

laHjf 
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oion  :nrere  ng^  ^lyared  Vj  ]\»  pqt  refidini^  ^thjn  t)ie  |inMts  df ' 

le  boT^ilgrl,.  2?ttfiKl 

Gkp9^,  J.  ITii,  applif^i^ti  i,  ipuide,  not  «|f)j  •<(»  ^  *«.  •««-!»  K 
am  w«  6led,  bat  after  wrdict,  and  t|ie  olu«ot  pf  tl,e  Teidii^  m"'** 
.  to  utJu  from  tbe  {wtwPfPtor  hia  franchiw,  ?t  js  4l)ifirv^l«  rSSll, 
lat fitpiw i« po im^iipe qf ^mch ameudm^ata  m tl|q|e  uq>poM     *^* 

ithi8C^;ftMrtl,e«tt€,«^4,^ca««,of,HiM>p4wi?^^  ^'.t 

rrocv.  49<|  v«  fl)o)i|d  I)f!  ci|ntions  ii|  pei^tfipg^cl^  9|R«iuir 
lents  to  he  mpde,  aolfs^^  Oiey  tend  tq  t]M>  fnrtberMUM  of joftua. 
iat  I  thiok  it  ^ill  be  ^^  jpoifclx  is  %  fprtber^Qc*  of  jnatioe  t^ 
•ermit  tl|«  proMsculp^,  yrhfi  I|^  alwpya  liitl|ert»  eerfoFiaed  hip 
laty.  to  coBtipve  ^p  l^ie  f  lupyip^pt  qf  li|«  office,  a^  to  drorirp 
lira  of  liif  fnMnclMSf.  •'^Ijewsfow  I  thin^  tlu|^ ^  rale  qwfat  to 
l>e  dipchafgefU  ^n    rr 

|.4.wwiip^J.  Tht«f»pai)pplicatioBt»thedia<^qiioftlip 
Court.  4MA«!Whttmpatiii9w  be  adipitfed  that  many  pmapS. 
taenta  l»aire  beep  alloyed  in  a  late  st9(j^  of  tlieir  proceedipaa, 
Btai  it  ought  to  appe^  to  the  Coprt  that  there  ja  aomp  retfoS- 
VAe  grouad  for  permittiiig  the  paaendmeDt  pn^oied.  In  4^inf 
T.  am  (fi),  which  was  asappipsit  against  an  execotor  jfhy,  (it 
was  alledged)  in  consideration  of  aasets,  had  promise^  to  pay, 
the  defendant  demurred)  and  after  argun^o^  t^  defendant 
mored  to  withdraw  the  demurrer  and  deny  the  propiiae,  bat 
the  Court  would  not  allow  the  aniepdment  iq  audi  a  qise.  Sp 
here,  this  is  not  a  case  in  wh  ich  v«  ought  to  allow  thp  aoiend- 
meats  to  be  made. 

Bule  discharged  (&). 

•f  «ke  leian,  hai  mm  yet  bcco  focmU^  di^MMl  a&      "•^•"S  •"  nmmetnry 

Mndtf, 

Jim  liiA. 


Rich  against  Parker. 

HIS  wm  an  action  on  two  policies  of  insmance,  one  on  thp  iTrC 
'hip,  the  .^//«a/,c,  the  other  on  good,  on  board  her,  from  ""'^.M 

her  stiqr  and  trade  there,  and  at  and  from  tbeace  to  her  oort  or  »"•»*'«/ 
por..ofdi^ha.gemaUorm,yofthe2rH,«»,F,^/trj!rnd:  £2}^ 

pad 


W  CASES  iH  tRlNlTY  tEKM 

1798.    iOki  America.  The  ship  and  g^oods  were  wananfedtolieils^ 

•*— —  ricoji  property.    The  plaintiff  averred  that  the  ship  and  goofa 

4^    were  Aw^ericanf  and  then  stated  that  tfaeshipsailed  frmLmim 

pAaua«  to  CruerMsyand  from  thence  to  the  coast  of.^'<»,wherei!ie 

was  eaptnred  by  an  enemy. 

The  defendant  pleaded  the  general  issue,  and  on  die  trial  be-' 
fore  Lord  Kengan^  at  OuitdkuU,  a  special  verdict  t»as  fond ; 
which  (after  stating  the  making  of  the  policies,  the  nflio;  nd 
capture  of  the  ship  as  set  forth  in  the  dedaratioB,)  itated  dm 
the  ship,  the  AthuUiCf  was  an  American  ship  and  diepepertj 
of  the  plaintiff,  a  native  and  citizen  of  the  United  States  of  Ame^ 
ricOf  and  that  the  goods  were  ilsterteaii  property.  Itthea  set 
forth  the  treaty  between  France  and  the  United  States  of  .tee- 
neii,in  1778 ;  in  which  it  was  agreed  (inter  alia)  that  the  skipt 
and  vessels  belonging  to  the  subjects  of  the  other  ally  mait  be 
furnished  with  sea-letters,  or  passports,  expressing  die  name, 
property,  and  bulk  of  the  ship,  as  also  the  name  and  phceof 
habitation  of  the  master  or  commander  of  the  ship,  that  it 
m^ht  thereby  appear  that  the  ship  really  and  truly  belonged 
to  the  subjects  of  one  of  the  parties ;  which  passport  should  be 
made  out  and  granted  according  to  the  form  annexed.  And  it 
was  further  agreed  that  if  the  ships  of  the  subjects  of  either  d 
the  parties  should  be  met  with,  either  sailing  along  the  ooait  or 
on  the  high  seas,  by  any  ships  of  war  of  the  other,  or  by  asy 
privateers,  the  ships  of  war  or  privateers,  for  the  avoiding  of 
any  disorder,  should  remain  out  of  cannpn-sbot  and  might  sen' 
their  boats  on  board  the  merchant  ship  which  they  shoald  so 
meet  with,  and  might  enter  her  to  the  number  of  two  or  three 
men  only,  to  whom  the  master  or  commander  of  such  ship  or 
vessel  should  exhibit  Ills  passport  concerning  the  property  of 
the  shjp9  made  out  according  to  the  form  inserted  in  that  treaty. 
'    And  that  the  ship,  when  she  should  have  shewn  such  patfpoiti 
should  be  free  and  at  liberty  to  pursue  her  voyage,  so  as  it 
should  not  be  lawful  to  molest  or  senrch  in  any  manner,  or  to 
give  her  chnse,  or  to  force  her  to  quit  her  intended  course.  The 
verdict  then  stated,  that  before  and  at  the  time  of  sailing  of 
the  ship,  &c.  this  country  was  engaged  in  a  war  with  FraMce; 
and  that  the  ship  when  she  so  sailed  from  London  on  herroy 
age  for  Guernsey^  had  not  on  board  any  sea-letter  or  pa«port 
made  out  and  granted  for  her  according  to  the  form  anneiedto 
the  treaty ;  but  that  at  the  time  of  her  sailing  from  Guenuej  'Dd 
from  theuseconiioually,  afterwards,  until,  and  at  the  timeofth« 

ciptora 
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ipturesbe  was  funiisbed  witbanidhadon  baalrdWaiich a  sea-    1796.^ 
ttetr  or  passport,  &c  and  whicb  was  exhibited  and  shewn  at  "   " 

le  time  of  her  capture  and  loss,  by  the  master  of  the  ship,  io    ]^^|^ 
e  commander  of  the  French  prirateer.    Bat  whether,  &c       FAa«««* 
JP^nrkf  for  the  plaintiff,  after  stating  the  question  to  be,  whe* 
ler  or  not  the  warranty  in  the  policy,  that  the  ship  and  cargo 
ere  American  property,  had  been  complied  with,  argaed  lA 
le  aflBrmative.  Whether  or  not  a  warranty  has  been  complied 
it  by  18  a  question  of  fact  to  be  established  by  evidence :  now 
ere  tbat  fact  is  expressly  found  by  the  jury,  and  that  precludes 
II  farther  argument    The  defendant  howerer  insists  that  the 
b\p  iTras  not  ^siertcaii,  because  she  had  not  the  passport  on 
oard  during  the  former  part  of  the  voyage.    But,  in  the  ffrsl 
Aace,  the  passport  was  on  board  before,  and  at  the  time  of  the 
capture ;  and  it  does  not  appear  that  the  ship  euffered  the  least 
neonv'enience  or  interruption  from  not  having  it  onboard  when 
ihe  sailed  from  London  to  Chiemiey.    Aiid  in  the  next  place 
the  want  of  that  passport  neither  negatives  the  warranty  that  the 
ship  and  goods  were  w^mertcos,  nor  was  it  a  cause  of  seizure  or 
confiscation  either  by  the  law  of  nations  or  by  the  treaty  betweea 
France  and  America.  Whether  the  ship  were  or  were  not  Amem 
rtcon  is  one  question,  whether  or  not  she  had  the  passport  on 
board  is  another,  not  depending  on  the  former*    There  is  no 
pretence  to  say  that  the  want  of  this  passport  was  a  cause  of 
seizure  or  confiscation  by  the  law  of  nations.    It  has  never 
been  liolden  that  the  want  of  such  a  paper  disproved  the  war* 
lanty  of  neutrality.  The  want  of  certain  documents  may  indeed 
afford  a  gpround  of  suspicion  that  the  ship  is  not  neutral,  and 
^ben  connected  with  other  circumstances  may  be  a  ground  of 
confiscation :  but  there  is  no  instance  of  a  sentence  of  condemn- 
ation merely  oa  the  ground  that  the  ship  had  not  particular 
papers  on  board.    Even  if  there  had  been  a  sentence  in  a  fo« 
reign  court  condemning  this  ship  on  this  ground,  and  that  rea-> 
son  bad  been  stated  as  the  foundation  of  the  sentence,  it  would 
itot  have  been  conclusive  here.    Calvert  y.BaviH  aniCf  623. 
The  circumstance  of  material  papers  being  thrown  overboard 
just  before  the  ship  is  taken,  raises  a  stronger  suspicion  than 
the  want  of  such  a  document  as  a  passport,  but  that  alone  it 
iiot  a  sufficient  ground  of  condemnation.    Bemardi  v.  Moi* 
<«ttf,  Dough  574.    And  in  Satoucei  v.  Johmon  (a)  it  was  not 
«Tea  ai^ed  that  the  want  of  a  charter-party  was  s  ground  of 

(a)  ParrMUm.M* 

condemn* 
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1798.    The  question  here  is  whether  or  not  this  ship  was  in  such  a  sv 
■  tuationas  to  be  entitled,  in  the  words  of  the  defendant's  coun- 

agduwti  ^^  ^  ^'^  ^^^  privileges  of  an  American  flag ;  I  think  she  was 
Paekbe.  not.  It  is  true  perhaps  that  the  French  had  no  right  to  confis- 
cate the  ship  for  not  having  the  passport  on  board,  if  in  fact  it 
were  proved  that  she  was  an  American  ship :  but  under  the  terms 
of  this  treaty,  the  French  had  a  right  to  do  certain  acts  which 
they  could  not  have  done  according  to  the  treaty  if  the  passport 
had  been  on  board*  If  the  passport  were  on  board  the  French, 
ships  were  not  to  come  within  cannot-shot,  nor  to  chase  or 
drive  her  out  of  her  voyage,  and  they  were  not  to  send  more 
than  two  or  three  men  on  board;  which  negative  implies  an  affir- 
mative, that  in  case  she  had  no  passport  on  board,  the  French 
would  not  have  been  guilty  of  any  infraction  of  the  treaty,  if 
they  had  forced  the  ship  out  of  her  voyage.  The  parties  to 
this  contract  of  assurance  meant  that  the  underwritershould  not 
be  liable  to  such  risks :  but  the  ship  was  subject  to  these  risks 
and  inconveniences  through  the  neglect  of  the  assured,  because 
h^  did  not  do  all  that  was  required  by  the  treaty.  Might  not  this 
ship  have  been  carried  into  a  French  port  and  the  voyage  been 
thereby  delayed  for  want  of  this  passport,  though  perhaps  ul- 
timately she  would  not  have  been  liable  to  confiscation  f  And|is 
not  that  a  greater  risk  than  the  underwriter  engaged  to  insure  in 
the  case  of  a  ship  warranted  American  1  It  is  true  that  the  loss 
did  not  happen  in  consequence  of  the  ship  not  having  a  passport, 
but  still  the  underwriter  was  thereby  put  to  greater  risk  than 
he  would  have  been,  if  the  ship  had  had  this  document  on 
board.  I  am  therefore  of  opinion  as  at  present  advised^  that  the 
plaintiff  hi^  no  right  to  call  on  the  underwriter. 

AsHHURST,  J.  The  warranty  that  the  ship  was^mertciM  does 
not  mean  merely  that  the  shipwas^siencaiibuilt,butthatshewa9 
entitled  to  all  the  privileges  andindemnities  of  an^Mertcmisbip 
otherwise  it  makes  a  difference  in  the  value  of  the  risk  ;and  in  or- 
der to  be  entitledtbese  privileges  she  should  have  had  apassport. 
The  assured  ought  to  disclose  to  the  underwriter  all  the  circam- 
stances  within  his  knowledge  that  may  effect  the  quantum  of  the 
risk  :  now  if  the  underwriter  had  be^U  informed  that  this  ship 
would  not  have  any  passport  on  board  in  the  first  part  of  the  voy- 
age from  London  to  Guernsey^  perhaps  the  underwriter  would 
not  have  insured  for  the  same  premium.  For  this  reason  I 
think  that  tht?  plaintiff  is  not  entitled  to  recover  in  this  action. 

Gross 
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G^aosE,  J.    Although  this  appears  to  be  the  first  case  of  the     1798. 
fijcJy  I  think  that  the  priuciple  established  io  the  cases  of  De 


Paekbs* 


Z€jLf0ii  V.  Hartley  (a)and  Barzillay  v.  Lewumu%i  decide  it.  It  ^l^ 
'as  tbere  holden  that  if  a  warranty  be  notstrictly  complied  with 
i>e  underwriter  is  discharged;  and  in  the  latter  my  Brother 
iuiler  said  <*The  strongest  grounds  seems  to  be  that  she  was 
warranted  to  be  Dutch  property^  and  yet  had  none  of  the  do- 
umeDts  necessary  to  protect  a  neutral  ship  consistent  with,  the 
-efrulations  of  the  court  o{  France.'* 

Lawrence,' J.  It  was  taken  for  granted  by  the  plaintiff's 
counsel  that  it  must  be  considered  by  the  finding  of  the  jury  that 
he  ^irarranty  was  complied  with ;  but  they  have  only  found  the 
fact  rhat  the  ship  was  American  property;  it  remains  for  the 
Court  to  explain  the  meaning  of  the  warranty*  Now  if  the 
meaning  of  the  warranty  be  that  the  ship  is  entitled  to  all  the 
privileges  of  an  American  flag  then  this  warranty  was  not  com- 
plied with  i  and  that  seems  to  me  the  fair  construction  of  the  polir 
cy.  Therefore  I  think  the  plaintiff  is  not  entitled  to  recover. 

Judgment  for  the  plaintiff  nisi  (&)• 

(«>  jinU^  I  vol.  S4S. 

(0)  On  a  Mibsequeni  day  in  the  term,  the  plaintiflTs  counsel,  finding  the  opinioB 
•f  tbe  Court  w  strangly  against  tilai  declined  having  a  lecond  argomenu 


\y  I LK I  Ns  and  Another  Assignees  of  Can  N  a  Bankr  up  t    ^^^  ^ 
against  Casey  jim«  i^a. 

THIS  was  an  action  for  money  had  and  received  by  the  de-  j^f^^^^^ 
fendant  for  the  use  of  the  plaintiffs  as  assignees  of  Thomas  ««▼«  <ii'a^- 
Vann  a  bankrupt,  as  also  for  the  use  of  Cann  before  he  became  htf  princi- 
a  bankrupt  and  also  upon  an  account  stated  with  the  plaintiffs  ''^'^y^^'/l^f 
as  such  assignees,  and  also  with  Cctnn  before  he  became  a  bank-  goodi  loid 
rupt*    Tbe  defendant  pleaded  the  general  issue.    On  the  trial  J^w  «^^ 
of  the  cause  at  the  last  assizes  for  Oloucester  before  Beath  J.  a  cret  act  of 
verdict  was  taken  for  the  defendant,  subject  to  the  opinion  of  of  theprin- 
this  court  on  a  case  reserved.      Cann  was  a  clothier,  and  ^D^'^u^o^. 
tbe  defendant  his  factor  in  London^  and  their  course  of  ticetoche 
trade  wai  this ;  Cann  consigned  goods  to  the  defendant  which  iJSeraonrc 
were  sold  by  him,  and  he  received  6  per  cent,  commission,  ofthebank- 
taking  on   himself  the  risk  of  the  debts.      Goods  to  tbe  factor  paid 
amount  of  222/.  18#.  had  previous  to  the  act  of  bankruptcy  iJ'^eToThi 

holder  of 
tk«  hiJl|  held  thai  thf  payment  wai  protected  by  tbt  I  Jac«  1 1,  l^*  ••  14.  [  19  Saat  t»9.] 

Zz8  been 
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VfSS»    been  to  consigned  to  the  defeoflant,  and  sold  by  turn;  and  be 
was  indebted  to  Cam  to  that  amount.  On  the2lstorF€&nMirf 


^Jl^^  1794  Cam  committed  an  act  of  bankruptcy,  on  which  the 
mgmimMi     mission  issuedybyleavingrhisd  welling-bouse  atAocftorovjjfUBCbe 
*"^'   county  of  Glauce$ter  to  which  he  never  returned.  Onthc  22J  of 
.    Fehmary  he  arrived  in  Landont  and  on  the  same  day  called  <m 
the  defendant  athis  house  in  the  OldChange^axA  after  infenniif 
him  that  he  wanted  to  pay  for  a  quantity  of  wool  which  he  bd 
bargained  for  in  the  country^requested  the  defendant  tofonah 
bim  with  bills  for  the  amount  of  the  goods  so  sold  by  him  is 
factor^and  for  which  the  defendant  then  stood  indebted.  The 
defendantthereupon  accepted  bills  of  exchange  whichCmnitkei 
drew  payable  to  his  own  order  at  two,  three,  four,  five,  and  six 
months  after  date,  and  indorsed  in  blank  by  bim  to'theamoant 
V2O8/.  12<.,and  also  delivered  to  him  one  other  bill  dated  23d 
February  1794,drawn  by  the  defendantand  payable  to  one  Ter- 
ry for  14/.  &.  making  together  the  sum  of  222/.  ISf.  the  whole 
balance  due  to  Cann  from  the  defendantt  but  for  whidi  no  re- 
ceipt or  acknowledgment  was  g^ven.    These  bills  were  dis- 
charged by  the  defendant  as  they  became  due. 

Danmeey  for  the  plaintiffs.  The  payment  by  the  defendant  of 
CantCt  bills  afterknowledgeof  bis  bankruptcywas not  protected 
by  the  1  JaeA.  c  15.  #.  14, which  provides  ''that  nodeblorof 
**  bankrupt  shall  be  endangered  for  the  payatewl  of  his  debt 
**  truly  and  bona  fide;  to  any  such  bankrupt  before  soeh  time 
^  as  he  shall  understand  or  know  that  he  is  become  a  baBfaDpt" 
Exclusivepf  the  statute,  such  a  payment  however  fiuriy  made 
after  au  act  of  bankruptcy,  woidd  not  have  been  protected. 
The  act  therefore  furnishes  an  exception  in  that  paxticslar 
case  to  the  general  rule  of  law ;  and  the  Court  will  not  exteod 
that  exception  by  implication,  beyond  the  strict  meaning  of  the 
words,  in  prejudice  to  the  other  creditors  of  the  bankrupt  It 
is  confined  in  terms  to.  payments  made  without  notioe  of 
the  bankruptcy,  and  therefore  does  not*  extend  to  an  8^ 
eepiance  of  a  bill,  which  is  no  payment  but  only  am  eagsge- 
ment  to  pay  at  some  future  time;  and  here  the  payment  itielf 
was  made  after  the  commission  issued.    The  bills  were  preo 
payable  lit  such  times  as  t£e  defendant  would  have  been  liable 
to  pay  for  the  goods:  the  effect  therefore  of  this  traasaetioB 
was  to  enable  Cann'to  appropriate  to  his  own  use,  by  totidpa- 
tion,  so  much  of  his  property  as  would  otherwise  htfe  d^ 
velved  in  the  ordinary  course  of  dealing  to  faiscrediton;  wbile 
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'asey  did  not  adranoe  his  own  liability  more  tbat  it  was  before.     1798. 
o  far  ^was  this  from  a  payment  before  notice  of  the  bankruptcy 


lat  ie  w^as  not  even  an  obligation  to  pay  at  that  time.  If  the  jAnoth!^ 
efendant  had  received  CamC$  acceptance,  payable  after  the  ^a2M( 
ankruptcy,  he  could  not  have  set  it  off  against  a  debt  due  to 
be  bankrupt's^'estate  at  the  time;  for  the  5  Geo.  2.  c.  90.  «•  28. 
nl jprovides  that  debtsdue  at  any  time  before  the  act  ofbank^ 
nptcjf  may  be  set  off.  Nor  was  this  a  debt  which  could  have 
leeo  proved  under  CamCs  commission  (supposing  it  to  have 
»een  a  Tolnntary  acceptance)  for  the  like  reason;  because  it 
ras  not  a  debt  due  at  the  time  when  the  act  of  bankruptcy 
vas  committed.  And  however  hard  the  case  may  be,  that  is 
lo  answer  to  the  demand  at  law. 

NelaH^  coutrA,  was  stopped  by  the  Court. 

Lord  KENYOif,  Ch.  J.  This  is  as  dear  a  case  as  can  be  stated. 
If  we  bad  an  election  given  us  for  the  first  time  to  put  either  a 
rigid  or  a  liberal  construction  on  the  statute  of  Jasie«, I  should 
not  hesitate  to  say  that  we  ought  to  put  a  liberal  construction 
upon  it;  for  the  object  of  it  was  to  protect  certain  payments 
made  to  a  bankrupt,  that  oonmion  sense  and  justice  required 
should  be  deemed  valid  payments,  and  in  this  instance  to  cor* 
rect  the  rigonrof  the  bankmptlaws.  Now  if  the  defendant  had 
given  other  goods  in  exchange  for  these  at  the  time,  that  would 
have  been  a  payment  to  all  intents  and  purposes,  though  not 
made  in  monies  numbered.  And  it  has  alwaysbeen  holden  that 
giving  a  bill  of  exchange  is  deemed  a  payment  in  satisfaction^ 
provided  the  bill  be  paid  when  due. 
The  other  Judges  concurred. 

Postea  to  the  defendant. 

Doe  on  the  Demise  of  William  Wyndham  against  ^Wiii<9* 
Halcombe.  •^"**  **^^ 

EJECTMEMTforamessuagefclandwith  the  appurtenances  Under  s 
in  theparishes  of  Si.  John  ikeBtqOisi^Si.Jokniie  Bapiisi  f^^^^r 
in  Detnzes  Rowd^vad Bishops  Cansing^  in  the  county  of /Fi/I#  ^^^^P'®' 

^  for  any  terai  of  ycsn  deteraioalile  oa  one,  two,  or  tbrao  lifoi,  loch  bodi  «f  wero  theo  de^ 
niied  for  aay  nek  tern,  laadf  are  not  todwicd  vhkh  were  tiwa  held  rader a  denise  "  to  fT. 
^  a«d  0.  for  oiocty-oioe  yean,  if  If^  sod  bit  widow,  and  any  cidcrt  lOo  lUXtif^  or  in  TOoCre  la 
I*  nere  at  the  time  of  kit  (  ^.'i  death,  or  if  no  too,  any  eldeM  daasbter  thra  liviii|:  nr  a  Teotro 

ia  nere,  or  any  or  either  of  thtMO  three,  viz.  of  the  tatd  V,  and  focb  hit  wife^  toa,  or  daufh* 
^  ter  thoold  ^  looi^  live,  reoBaioder  to  the  taid  O.  and  bb  widow,  too,  or  dausfatf  r,  io  the  tiioio 

*aoKr|  of  which  dctcription  of  penooi,  fire  were  ia  fact  \vrlng  ai  the  lime  of  the  power 
^ntA,  who  were  all  entitled  io  laccesiiofiy  three  at  a  time,  to  come  in  aoder  s  lcaie,-->Ua* 
^  "^k  k  sipcnl  power,  the  three  livei  mote  be  certain  sad  co-€ziitiof» 

At 
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1798«    At  the  trial  a  special  verdict  was  found  stating  in  sobstsneeliie 

• following  facts.  Sir  WadhamWyndkam^  Ktoneof  tbeJodpea 

^wtt*"'  ofthe  Court  ofB.R.  being  seised  in  fee  of  certain  estates  in  the 
HAM      counties  of  fVilU^  Dorset ^  and  Somerset y  (whereof  the  premises 
T?a'i!-     'H  question  were  part,)  and  having  six  sons,  Johr^  flsji,  Wt/- 
««««••     Ham,  Wadham^  Thomas,  and  Georjfe, on  the  20thi9«?««ifrl«ff 
demised  the  premises  in  question  by  indenture  between  bnaielf 
on  the  one  part  and  his  two  sons,  Wadham  then  abontfiTe  yess 
old,  and  George  then  about  one  year  old,  on.ilie  other  part, 
their  executors,  &c.  in  consideration  of  natural  love  and  affec- 
tion, and  for  their  better  advancement ;  to  hold  the  srnne  »nto 
the  said  Wadham,  his  executors  &c.  from  the  decease  of  Sir  W. 
TV.  for  the  term  of  99  years,  if  the  said  Wadham  and  aay 
fcomqn  whom  he  should  marry  and  who  should  be  hh  vife  at  ih 
time  of' his  decease,and  any  son  of' his  body  lawfully  heyotten  or 
to  bebegotten.yahich  shouldbe  his  eldest  son  living,mifirentTt  m 
mere  at  the  time  of  his  decease,  or  if  at,  that  timehe  had  no  $os 
horn  ^or  in  ventre  sa  mere,  then  if  any  his  eldest  daughter  shoM 
he  then  living  or  in  ventre  sa  mere^  or  any  or  either  of  those  /4r«, 
viz.-  of  the  said  Wadham,  and  such  his  wife  and  son  if  amy,  at 
daughter,  if  no  son,  at  the  time  of  his  decease  should  so  long  /Stf, 
remainder  to  the  said  George^  for  the  term  pf  ninety-nine  years 
(in  the  like  manner  as  was  before  limited  with  respect  to  Wad- 
ham^  yielding  and  paying  during  the  said  term  the  yearly  rent 
of  twenty  shillings;  with  a  proviso  that  Sir  IFodftini  might  re- 
voke the  said  term  during  his  life,     On  13tb  December  1688, 
Sir  Wadham  made  his  will,whereby  he  devised  all  his  lands&c 
(including  the  premises  in  question),  and  all  his  leases  and  chat- 
tels  and  the  uses  and  trusts  he  had  in  any  of  them,  and  all  his 
personal  estate  to  trustees  and  their  executors,' &c.  to  bold  for 
twenty-one  years  unless  his  son  John  or  some  other  of  his  sooi 
brcoming  his  heir  should  sooner  attain  the  age  of  twenty-firPf 
in  trust  to  raise  money  to  pay  debts  and  leg^acies,  the  surplus  to 
the  use  of  such  heir  when  he  shall  attain  twenty-five;  remaino^'' 
ofthe  said  lands  &c.  (except  what  was  afterwards  otherwise  dis- 
posed of)  to  his  son  John  for  life,  remainder  tohis  first  andother 
sons  successively  in  tail  male,  with  like  r^maindersucceflsi^^ly 
to  his  sons,  flugh,  William,  Wadham^Thomas,Knd  Georgff^ 
their  first  and  other  sons  successively  in  tail  male  ;  remainder 
to  the  said  trustees,  their  executors,  &c.  for  such  term  as  miifh^ 
be  sufficient  to  raise  2000/.morea  piece  for  such  of  hisdaogliteR 
a^  should  be  livingatsuch  time  offailure  of  issue  male,  or  in  case 
^u^  of  th^  daughters  be  then  dead  leaving  issue, then  lOOOAfor 

CACh 


»af  THE  Thirty-eighth  Year  op  GEORGE  IIL  715 

cli    issue  then  living ;  remainder  to  his  brother  Hugh  for  life,  1798. 
ur^ainder  to  his  first  and  other  sons  successively  in  tail  male;       ■ 
Kns^inder  to  his  brother  AimipAry  for  life,  remainder  to  his  ^'Jn?* 
»Tissin  John  Wyndham^  non  of  Humphrtft  and  the  beirs  male  of     «a« 
K  body ;  remainder  to  his  own  right  heirs ;  with  a  power  for     ISal- 
^ery  person  seised  of  an  estate  of  freehold  in  possession  under    <»«■•• 
I  e   iw^ill  to  make  leases  not  exceeding  three  lives,  or  twenty-one 
ears^    of  things  usually  demised  under  the  old  accustomed 
^nts  or  mor«,  as  tenants  in  tail  might  do  under  the  32  ff.  8. 
'^Ir  TVadham  died  seised,  25th  Decemhfr^  1668,  not  having  re* 
oked  the  leases^  and  leaving  his  six  son^y  his  eldest  son  John 
leing-  then  35  years  of  age.  His  son  Wadham  entered  into  the 
lemisf^d  premises  by  virtue  of  the  indenture.  John  Wyndham^ 
fie  •eldest  son  of  Sir  Wadham^  became  seised  of  the  estates  de- 
vised to  him  for  life ;  and  on  1st  Jannary^  1675,  married  Alice 
FoicneSy  and  on  X^Janatary^  1676,  had  issue  by  her  JbAifythe 
&Tst  son  of  his  body,  who  afterwards  came  of  age,  and  who,  on 
the  \»tJanuaryy  1714,  married  Ann  Barber,  By  lease  and  re* 
lease  of  the  13th  and  14th  January^  1714,  in  pursuance  of  the 
marriage  articles  between  John  Wyndhamj  his  son,  and  Ann 
BarbeTf  and  for  imrring  all  estates-tail  and  the  reversions  and 
remainders  expectant  thereon,  JohnfFyndham^  the  elder,  con- 
veyed the  reversion  of  the  premises  in  question  (among  other  * 
estates)  to  trustees  in  trust  for  him,  JbAiiFFjfiiifAam , the  elder,  for 
life,  remainder  to  JoJm  fFyndhamfthe  younger,  for  life,  remain- 
der to  trustees  to  preserve,  &c.  remainder  to  the  first  and  other 
sons  of  the  marriage  in  tail  male  successively ;  remainder  to  the 
heirs  male  of  the  body  of  John  Wyndham,  the  younger;  re- 
mainder to  Thoma9  Wyndham^  brother  to  JohnWyndhanif  ths 
younger,  in  tail  male ;  remainder  to  the  heirs  male  of  John 
fFyndham^ihe  elder; remainder  to  WilliamWyndham(hTOther 
o(John  fTywrfAam,  the  elder)  in  tail  male;  remainder  to  Wad" 
ham  W.  anotbsr  brother,  in  tail  male ;  remainder  to  ThomasW. 
son  of  Thomas  W.  another  brother,  deceased,  in  tail  male ;  re- 
mainder to  Wadham  W.  another  son  of  the  said  Thomas  W.  de- 
ceased, in  tail  male ;  remainder  to  George  W.  another  brother  of 
the  said  JoAn  W,  the  elder,  in  tail  male  ;  remainder  to  the  right 
heirs  of  John  Wyndham,  the  younger.    In  the  last-mentioned 
indenture  is  contained  a  proviso  that  "  John  W.  the  elder,  and 
John  W.  the  younger,during  their  lives,  and  the  heirs  male  of  the 
body  oijwhn  W.  the  younger,  lawfully  to  be  begotten  as  they 
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•bonld  respectirely  oomeinto  actual  possesnon  oftbepmiiMii 
before  limited^  by  any  deed  in  writiiigf  under  his  or  their  bn^ 
and  seala,  for  such  consideration  as  should  seem  meet  tohim  or 
tbeni«  might  make  any  lease  or  grant  by  copy  of  coartHroO^tD 
any  person  or  persons  for  one,  two  or  three  life  or  lives  fbrasy 
term  or  number  of  years  determinable  upon  one,  two,  or  three 
lifeor  li?es»of  such  part  and  parts  and  so  much  only  of  thenid 
roanors,messuages,Iands»tenement»hereditamentB,  snd  premins 
as  were  then  demised  or  granted  for  any  such  iermf  excejatke 
9everalme$$uageSfland$  andpremi$e9wkickwere  demised  tg  ike 
said  5fr  Wadham  to  the  jouf  William  W«Wadbam,W.Tboniss 
W.  deceased,  and  George  W.  his  sons,  lying  in  Breane  the  De- 
vizes and  Radipole  aforesaid  and  in  Sock  Manningford  or  dse- 
wbere;  and  so  as*  upon  such  lease  or  grant  there  be  reserred 
payable  yearly  during  the  term,  so  much  rent  as  was  cben  re- 
served or  paid."  On  29th  February  l723Jokn  W.  theelderdied, 
on  whose  death  John  W.  the  younger  became  seised  of  the  pre- 
mises in  the  indentures  of  lease  and  release  mentioned,whef«or 
the  reversion  of  the  premises  in  question  are  parreL  On  20tb 
Ajnit  1726  the  last-mentioned  Jokm  W.  suffered  a  recovery(a) 
of  the  same  premises  to  theuse  of  himself  in  fee.  Byindentnrei 
of  lease  and  release  of  the  12th  andlSth  lleoeniier  ITSTtbessid 
John  W.  conveyed  the  same  to  trustees  in  fee  to  the  use  of  him- 
self for  life,  remaindeT  to  trustees  to  preserve  Jccremsiader  to 
bis  first  and  ether  sons  byilnabis  wife  successivelyintaifansle&e. 
remainder  to  the  beire  male  of  his  own  body ;  with  divers  other 
remainders  over  to  the  males  of  ihe  family  of  IfyiicflUnRinstn^ 
settlement  successively,  with  an  ultimate  remainder  to  bis  (die 
settlor's)  own  right  heirs;  with  a  power  for  **  the  said/nia 
Wyndam  mdThomaaW.  brother  of  thesaid  JoAjiW.dnringthe{r 
lives  and  the  heirs  male  of  the  body  of  thesaidJoihi  W.8L7tow< 
W.as  theyshallseverally&respe9tivelybe  in  theactualpossettioB 
of  thesaid  manorslands  &c.  or  any  of  themhereinbefore  limiie(i|to 
him  or  them  by  any  deed  in  writingunderhis  and  their  handaaad 
sealsfor  such  fineg  or  other  considerations,as  to  him  or  themaball 
seem  meet  to  make  any  leases  or  grants  by  copy  of  eourtHDolli 
to  any  person  or  persons  fop  one,two  or  three  iife  or  lives  or  for 

(a)  The  recovery  was  stated  in  the  ipecinl  ^riici  «t  fUl  lei^h.  Whn  U  ruf 
OB  for  argument,  Lord  ICea^oii  aiiked  if  it  woold  oot  have  been  wfArieBt  lo  iU» 
the  legal  effect  of  it  t  the  coaawl  on  both  lidet  answered  that  it  hadtecoikir 
with  M  to  ilata  it,  bat  upon  a  careful  tearcb  of  all  the  former  preredeotsaf  tff 
cial  verdicts,  do  insUnce  cool^be  found  in  which  a  recovery  was  not  selfMtkii 
length,  and  for  that  resMB  It  was  ant  tbsaght  prvdeoi  or  uife  to  lUCe  it  otherase 
ia  the  piSMiit  cats. 
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my  tBnom  or  number  of  years  determinable  upon  one,  two,  or    *^  * 
hree  lires  in  possessionyfeversionior  remainder  of  »uch  part  and  ^^^  ^^^^^ 
jarts,  uDfl  fio  much  only  of  the  said  manor8,Iand8,&c.  as  arenow    wtiid* 
lemised  and  granted  for  any  such  time,  so  as  upon  such  lease  or     ggohmt 
eases,deini5es,orgrant%there  be  reserved  payable  yearly  during    ^J^jJ^ 
the  term,  &c.  so  much  rent  as  is  now  reserved  or  paid  for  the 
tame,  or  more,  or  a  proportionable  part,  &c.**  with  a  power-to 
John  W.  to  revoke  the  uses  of  the  last-mentioned  indenture  and 
fleclare  new  uses.  John  W.  the  younger,  had  no  issue  nwile  by 
AnnBarber^  butjf  nil,  his  only  chiId,bom  the  14tb  oC^rlpri^lSL 
Oa  4th  o{ February,  1745,  he  revoked,  by  deed-poll,  the  uses  of 
the  last-mentioned  indenture  by  virtue  of  the  power  reserved, 
and  made  an  appointment  to  himself  in  fee.  By  indentures  of 
lease  and  release  of  the  6th  and  7th  Februarjft  1745,  the  said 
John  W.  conveyed  the  same  estates  to  trustees  to  the  use  of 
himself  for  life,remainder  to  trustees  to  preserve,&c.  remainder 
to  his  first  and  other  sons  successively  in  tail  male,  remainder  to 
his  daughter  ^ns  W.  for  life,  remainder  to  William^  son  of  fPtV- 
liam  W.  brother  of  the  said  John  W.  deceased,father  of  the  said 
John  W.  deceased,  in  tail  male,  remainder  to  Wadham  W, 
another  son  of  William  W.  deceased,  in  tail  male,'With  divers 
remainderstoother  malebranchesofthe  WyndhavMia  tail  male, 
with  remainder  to  his  own  right  heirs.  In  which  was  contained    . 
the  following  power,  (on  which  the  question  arose) :  thai  the 
9aid  Juhn  W.  party  thereto^  md  the  $a%d  Ann  W.  thedoMghter^ 
a«  they  should  reepectioely  be  in  poseemon  of  the  amd  manorB^ 
landif  SfC.  limited  to  him  and  them  retpectivelyjhr  l\fe  aeqfore'^ 
saidf  by  any  deed  in  writing^  under  hia,herf  or  their  hands  and 
^alSffor  9uchfine  or  other  considerations  as  to  him^  her^  ortfiem 
might  seem  meet  to  make  any  lease  ^ grants  by  copy  ofcourt-rollp 
to  any  person  orpersonsjvr  onCftwotor  three  liveSfOrJor  any  term 
of  years  determinable  upon  oneftwOfOr  three  livesin  possession^re' 
versionfOr  remainder  ofsuchpart^parts^SfSomuch  only  oflhesaid 
t^anorsJandSf^caswerethendemisedorgrante^oranysuehtime; 
<o  asupon  suchlease  or  granttherebyreservedfpayableyearlytdur^ 
ing  thetermfSO  much  rentaswas  then  reservedorpaidforthesameor 
more^orapropgrtionableparti^cany  thing  contained  to  thecon* 
trary  thereof  in  anyiBisenotwithstandingfalso  to  Istanyother  part 
ofthe  said  premises  on  rackrentIeasesfor21yearsorunder.Berore 
and  at  the  time  ofthe  deed  ofl714,  and  from  thence,until,  at,  and 
after  the  deed  of  1745  divers  parts  of  the  premises  settled  were 
OS  leases  few  99  yearsi  determinable  on  three  lives  at  the  most^ 
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*"  Ae  persons,  for  whose  lives  such  leases  were  made,  beio^ 
noBdem.  ^^^^^  *^  *'^®  ^™®  of  granting'  the  same,  which  were  from  tirae  to 
Wywo.*  time  renewed  until  the  death  of  ^nn  W.Wadham  W.the  lessee, 
ugamu    ^^^  ®®"  ^^  Sir  TTac/Aammarried  Sarah  Hurst ^smA  had  issue  by 
Mill.    ^^^  ^^^  ^'  ^^^^  '2*  September,  1709,  and  died  the  19th 
February,  1736,  leaving  Sarah,  his  widow,  and  Henry,  his 
eldest  son  him  surviving.    Sarah  died  the  I5th  J/?n7,  1758, 
and^enry  died  6th  October,  1788.  Geor5fefK.(the  other  lessee) 
another  of  the  sionsofSir  Wadham,  married  Katherine  Ashley, 
by  whom  he  had  issue  Wadham  W.  born  1st  Jan.  1700,  and 
died  in  1746,  leaving  Katherine,  his  widow,  and  Wadham  his 
eldest  son,  him  surviving.     JiTn/Aertne  died  4th  ^/^nV,  1752, 
and  H^a^fAam  died  22d   September,   1783.    The  premises  in 
question  were  held  under  the  lease  of  1667  till  the  death  of  the 
said  Wadham  W,  At  the  time  of  making  the  incjentures  of  lease 
and  release  of  tbe  13th  and  14th  January,  1714,  till  after  the 
making  of  the  indentures  of  the  6tb  and  7th  February,  1745, 
divers  parts  of  the  lands  therein  comprised  were  held  by  leases 
for  ninety-nine  years  determinable  on  three  lives ;  other  parts 
by  the  said  indenture  granted  by  the  said  Sir  Wadham,  and  by 
similar  deeds  to  other  of  his  younger  children  ;  and  other  parts 
by  rack-rent  leasee;  the  relative  value  of  each  being  four  parts 
in  seven,  during  sdch  time  held  by  leaises  for  ninety-nine  years 
determinable  on  three  lives,  two  other  parts  by  leases  granted 
by  Sir  Wadham  to  his  youngerchildren,  and  the  other  remain-i 
ing  part  by  leases  at  rack-rent.    John  W.  the  settlor  of  1745, 
died  on  27th  December,  1750,  leaving  Ann  W.  his  only  child, 
and  Ann  became  seised  for  life,  remainder  to  William  W.  in 
tail  male.  The  said  William  W.  died  on  29th  December,  1762, 
seised  of  such  remainder,  which  descended  to  William  W*  bis 
son  and  heir ;  he  died  12th  September,  1786,  and  the  remainder 
of  which  he  was  so  seised  descended  to  William  W.  the  lessor 
of  the  plaintiff,  his  eldest  son,  in  tail  male.  Ann  W*  on  the  Ist 
May,  1751,  married  J.  E.  Arundel,  whereby  he  became  seised 
of  the  premises  in  right  of  bis  wife  for  her  life;  and  being  so 
seised,  on  6th  February,  1773,  leased  the  premises  m  question 
to  C  P,  by   indt'iiture  executed  by  bjin  and  Ann  hh  w/fe,  lit 
bold  the  same  for  ninety -uiue  years,  if  X  £\  AmndelfinA  X  E* 
A^  his  son,  should  so  long  live,  to  commence  on  the  death  of 
Wadham  FT.  eldest  son  of  George^  one  of  the  sons  of  Sir  Wad- 
ham, reddendum  to  J.  E*  Arundel  and  Jinn  hrs  w  ife,  and  the 
person  to  whom  tbe  reversion  should  belong,  SOi,  at  Lad^-dny 
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iiid    JtHchaelmas-daiff  with  a  proviso  for  re-entry  if  the  rent    1798. 
rere  not  paid  and  there  were  do  sufficient  distress*    On  the 


Dob  dem. 


leath  of  fFadhamt  the  son  of  George,  C.  P.  entered  and  was     ^y^, 
lofssessed  of  the  premises  in  question.  And  on  27th  September ,    ."J/JL 
1 7^»3»  «/.  E.  A.  and  Ann  his  wife  leased  the  same  premisesto  the      Hki^ 
said  C  P.  for  ninety-nine  years,  xfThomeu  Raymond  Arundel^    ^•■«' 
'heir  son,  should  so  long  live,  to  commence  iVom  the  deaths  of 
rhe  said  J.  £•  A.  the  father,  and  J.  E.A.  the  son,  with  the  same 
reddendum  as  last  mentioned.  J.E.  A.  the  father,  and  J.  E.  A. 
a  lift  T.  H.  A.  the  sons  are  living.   Ann  Arundel  died  6th  Aprif^ 
\TiK?  ;  on  whose  death  the  lessor  of  the  plaintifl^  as  heir  male 
<>f  the  body  of  tVilliam  W.  (his  father  and  grandfather  being 
Aead)  became  seized  of  the  premises  and  demised  the  same  to 
the  plaintiff,  who  entered  and  was  ousted,  &c. 

I^^nSj  for  the  lessor  of  the  plaintiff.  The  question  is,  whether 
that  part  of  the  estate  comprised  in  the  lease  granted  by  Sir 
IVadham  W.  in  1667;  to  his  younger  children,  is  within  the 
leasing  power  of  the  deed  of  1745.    Nothing  will  turn  upon 
the  nature  or  description  of  the  property,  as  there  is  sufficient 
of  eveiy  kind  to  answer  the  description  of  it  in  that  settlement 
without  necessarily  including  the  premises  in  question.    The 
power  of  leasing  reserved  by  the  deed  of  1746,  is  that  the  set- 
tlor and  Ann  his  daughteri  might  have  a  power  respectively, 
as  they  were  in  possession  of  the  estate,  to  lease^or  one,  two, 
or  three  lives,  or  for  any  term  of  yean  determinable  upon  one, 
trco,  or  three  lives,  in  possession,  reversion,  or  remainder,  such 
part  and  parts,  and  so  much  only  of  the  lands,  Sfv.  as  were 
then  demised  for  any  such  time;  so  as  there  be  reserved  the 
same  yearly  rent,  &c.    At  that  time  the  premises  in  question 
were  out  upon  lease  granted  by  Sir  Wadham,  in  1667,  to  his 
youirger  children  ;  and  it  therefore  becomes  material  to  consi- 
der the  operation  of  that  lease,  whether  it  comes  within  the 
descriptioi^  of  the  power  reserved  in  1745,  i.  e.  whether  that 
can  be  called  a  lease  for  one,  two,  or  three  lives,  or  for  any 
term  of  years  determinable  on  dne^  two,  or  three  lives,  j*c. 
First,  it  is  observable  that  the  interest  thereby  granted  was  for 
tbe  advancement  ofxhiIdren,and  was  revocable  by  the  grantor* 
and  therefore  does  not  fall  within  the  common  meaning  of  the 
word  lease.     Next,  it  was  granted  for  more  than  three  lives ; 
for  it  was  at  that  time  held  during  the  lives  of  Sarah,  the  widow 
(idFadham  W.     Benrjf,  his  son,  and  George,  the  son  of  Sir 
Wfdham  ;  besides  which  there  were  then  two  other  lives 

which 
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179&    which  vere  enlided  to  come  in  und^r  the  lease,  viz.  Kaikerm 
the  widow  oi  George^  (in  case  she  snrTiyed  her  hiiibaiid),uid 


Wtiid^  Wadham^  his  son^  When  George  died,  the  year  foUowiogf 
MtMf^  ^^^^  ^^^  *^'  ^^^'^  '^^^  sabsistingr,  upon  which  the  estate  wai 
Hai-  in  fact  held ;  namely,  the  two  widows  and  the  two  aom  of  the 
coMMK,  firstgrantees.  Besides  which,  at  the  time  of  the  settl^netitiii 
1745,  there  was  a  possibility  that  George  mij^ht  have  been  left 
a  widower,  and  might  have  married  again  and  bad  other  ciiil- 
dren,  and  all  these  might  also  hare  come  in  under  the  lease. 
It  could  not  therefore  be  said  that  the  estate  was  holdea  upos 
any  definite  number  of  lives,  and  certainly  was  not  «>Dfined  to 
three  lives  at  the  time.  Neither  was  it  confined  to  co-exiatiiig 
lives;  in  which  respect  also«it  diiTers  from  leases  for  one,  two,  or 
three  lires  generally  so  called.  Leases  of  that  description  are  ai« 
ways  taken  to  mean.leasesfor  three  certainlives  in  beiDg,wbidi 
are  consequently  running  out  at  thesame  time,and  arecoosideied 
as  equivalent  ii^  point  of  interest  to  leases  for  twenty-one  yean 
absolute ;  and  this  is  a  common  mode  of  leasing  in  some  parts 
of  the  kingdom,  particularly  in  the  W^^  where  this  estate  lies. 
In  Snow  V*  Cutler  (a)  it  was  said  by  Sir  fFadhmi  Wyeikamt 
Justice,  himself,  that  under  a  power  to  lease  for  one,  two,  or 
three  lives,  the  grantee  could,  not  make  a  lease  for  the  life  of  a 
person  not  then  in  esse.  It  is  further  observable  that  the  power 
of  leasing  reserved  to  •^mr.  Wyn^hjomf  the  daughter  of  the 
settlor,  was  not  confined  to  persons  of  her  own  family,  but  she 
might  have  granted  th]sestate,if  at  all,for  the  life  of  a  stranger, 
which  could  not  have  been  the  intent  of  the  settlor^  whose  par- 
tiality for  .the  male  branches  of  his  family  was  so  strongs  as  to 
induce  him  to  disinherit  the  issue  of  his  only  daughter. 

Damjner  contriL— It  is  material  to  consider  the  aituation  of 
the  fiunily  at  the  different  periods  when  the  several  settlemoits 
were  made,  in  order  to  shew  the  meaning  of  the  settlor  in  ro- 
serving^the  power  of  leasing  in  the  deed  of  1745.  The  settle- 
ment of  1714  wasmade  upon  the  marriage  of  John  FFyndkam^ 
the  younger,  and  in  contemplation  of  his  having  male  issue. 
There  the  power  of  leasing  was  granted  in  the  same  terms  as 
in  the  deed  of  1745,  and  it  was  necessary  to  make  an  express 
exception  out  of  that  power  of  the  lands  in  question,  which  had 
been  demised  by  Sir  Wadham ;  which  shews  that  the  parties, 
one  of  whom,  John  Wyndhanif  the  younger,  was  the  settlor  in 
the  deed  of  1745,  considering  that  the  power  of  leasing  would 
(•)  Sir  r.iEif.  163- 
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1708*    eacb  dtber*  though  made  between  some  of  the  same  partie^i 
-  The  former  deed  is  not  even  evidence  of  the  intention  of  the 

YTrnD'  ?^^^  ^o  the  deed  of  1745*  Ab  to  tbe  alteration  in  tbe  sitaa-* 
tion  of  the  family  requiring  a  difTerent  arrangement  of  the  pro- 
perty^  that  was  sufficiently  provided  for  by  giving  itfa.  Ann 
Arundel  an  estate  for  lifci  which  she  would  not  have  taken 
under  the  former  settlement.  But  this  very  settlement^  where^ 
by  only  an  estate  for  life  is  limited  to  his  only  child,  shews  the 
settlor*8  preference  for  the  male  over  the  female  branch  of  his  fa^* 
mily.  Neither  does  the  power  of  leasing  in  the  deed  of  I74d,  ex- 
tend over  this  estate  in  the  terms  of  it :  the  lease  of  it  granted  by 
Sir  IFadkam^  was  not  in  effect  a  lease  for  three  li  ves ;  for  at  the 
time  it  could  only  be  determinable  on  the  failure  of  five,  and 
.  afterwards  of  four  lives.  And  the  defendant's  argument  can- 
not stop  short  of  maintaining  that,  if  the  lauds  in  question  were 
within  the  leasing  power  granted  to  Mrs.  Ann  AmndeUAe  might 
have  granted  such  another  lease  as  Sir  Wadham  had  before 
done;  because  unless  the  lease  granted  by  Sir  Wadham  can  be 
deemed  ^  a  lease  for  99  years,  determinable  upon  one,  two,  or 
**  three  lives,"  there  can  be  no  pretence  for  the  defendant's 
claim  at  all ;  and  if  it  can,  then  a  lease  granted  in  the  same  terms 
would  be  within  that  power*  Unless  therefore  the  argument 
can  be  carried  to  the  full  extent,  it  must  fail  altogether. 

LordKENYON,  Ch.  J.  I  think  that  the  defendant's  counsel  is 
driven  to  support  by  argument,  that  Mrs.  Arundel  had  power 
to  make  tbe  same  kind  of  lease  that  Sir.  W.  ffyndham  granted 
fortbebenefitof  his  children,  otherwise  judgment  must  be  given 
forthe plaintiff.  In familysettleinents,suchas thatmadeinl745, 
it  is  usual  to  give  a  power  of  leasing  upon  lives  such  parts  of  the 
estate  as  are  held  on  liyes,  and  to  grant  leases  at  rack-rent  of 
such  parts  as  are  let  at  a  rack-rent.  Perhaps  the  power  of  leas- 
ing inserted  in  the  deed  of  1745,  was  su^ested  by  tbe  convey- 
ancer, who,  in  all  probability,  did  not  know  thatSir  fV.ffyndham 
had,  in  the  last  century,demised  part  of  this  estate  in  tbe  manner 
stated  in  the  special  verdict.  The  execution  of  the  power  by 
MtB^rundel  must  depend  altogether  on  the  power  given  io  the 
deed  of  1745 ;  the  intention  of  the  parties  in  that  deed  cannot 
be  collected  from  the  contents  of  the  deed  made  in  1714.  By 
the  deed  of  1745,  she  had  the  power  to  lease  ^  for  one,  two,  or 
three  lives,  or  for  any  term  of  years  determinable  upon  one, 
two,  or  three  lives,  such  parts  of  the  estate  as  were  then  de- 
mised forany  such  time"  that  is, for  one,  two,  or  three  lives, or 

fur 
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"^^^  The  King  agamst  F.  Calvart. 

Tbeibot- 

be  biiieteA  f  IIHIS  wm  a  oODTiction  under  the  mntiny  act  (a)  agtiMt  the 
]Ui«dMas  defendanti  a  K^erj  stable  keeper  iir  the  parkh  of  Si. 

^Sn* ^  ^'■'•cv'tti^ in  Ao county ofMiddkBex^ for rerusing to rpceife aid 
troofi.  proride  the  necesMiries  mentioned  in  the  act  of  pariiament  fof 
W.WindmiHf  a  soldier  in  the  fhnt  reg^'ment  of  foot-guanh»  vho 
had  been  quartered  and  billeted  upon  him.  The  defendant, 
beibre  the  magistrate  who  convicted  him,  admitted  fail  refosal, 
Ite.  bol  contended  that  he  was  not  bound  by  law  to  receiTe  or 
rictual  fFimfflnVJ^^becauae  he  alleged  and  offered  to  prove  dnt 
certain-other  pmri$ke$  tay  between  the  parish  of  5l.Paerat  aad 
tho*city  and  liberties  of  IFetlmtiMler,  and  that  no  part  of  die  pa- 
riah of  Si.Pcmermj  is  eontigruous  or  adjoining  to  the  dty  or  li- 
baities  of  fFesf Mtns/er :  but  the  magistrate!  thinking  that  Ae  de- 
fenoa  was  na  justification  to  thedefendanttCOUTicted  him  in  iSh 
ilMof,insupport  of  the  conviction  (fi^  TheSlstsection  of  the 
actgivesageneralpowertoconstableSy&cofquarteringtheaiiB; 
in  inns»  livery  stables^  ale^honsesy  fltc  in  any  part  iAEmglami.  If 

(«}  The  87  Om.  3.  a  3S.«.SI.faflM'iecitJii;  tkaik  w«t  declani  by  lie  r<<* 
tioo  of  rijghti  ^  that  the  people  of  the  land  are  not  by  the  laws,  to  be  bordeael 
with  the  e^iettraiiig  efioMlerf  aKaimt  their  wiltt«"  bat  that  at  this  tine  aad  4»- 
\n(^  the  cootinoance  of  the  act,  **  there  it  aod  may  be  oecasioo  for  the  wan^ 
aad  miarterf  fig  of  re^Hmeais,  troops  aod  companies,  lo  several  partf  of  the  li^|^ 
doai*^)  enacts  that  it  shall  be  lawfiU  to  aad  for  the  coartablet,  titbiaf  an,  hndko> 
roof  In,  aod  other  chief  officers  and  magistrates  of  cities,  towo^  aod  vlUaga.  aad 
other  placei  within  Kaflaauf,  ftc.  and  In  their  deftinU  or  absence,  for  any  oocjsi- 
tice  ofthe  peace  to  quarter  and  billet  the  oliicen  aod  soldier*  in  his  Maieity\«f* 
vice,  in  ions,  livery  itablet,  alehonsct,  &c.  11ie53d  sec<.  enacts,  that  **  it  doS 
be  lawfnl  for  the  high  cnmlahlcs,  petty  conitables,  headboro^sK  aad  tJiMaiff^ 
within  the  city  and  liberties  of  l^rnimimter  amdpUm*  m^jaemi^  to  billaC  asd  fmr 
ter  the  oUcen  and  loldiers  of  his  U^esty*s  regiments  of  foot  saara^  iaiack  hoe0 
only  as  by  thte  act  are  limited  ia  aod  about  the  city  and  Kberties  of  Wmtam^ 
aod  places  ailjacent,  (eicept  the  city  of  London)  s  aod  when  any  oedor  iball  inae 
for  the  quartering  or  billeting  of  imy  officers  or  soMhm  within  liic  laid  city  asd  If- 
bertlesof  PFeiteiiaitcr  aod  pXn^tt  a4iaccn<,  the  high  constable  ibaU  dali«rsie 
precepts  to  tho  levenil  petty  constables,  headborooglH  or  tithif^gmea  of  each  pi- 
rish,  ward,  hamlet,  anddittrlct  within  their  respective  divliioos,  to  MIlec  sad 
quarter  such  oflkersaod  soldiers  of  his  Mi^^y*s  regimenU  of  foot-guardH  oaiseh 
boasTi  only  aiby  the  act  is  limited  within  his  respective  parish,  haadef  or  Aarict, 
Ac.  By  9§ei,  40.  It  is  enactod,  that  if  any  victualler  or  any  other  pctioa  Kabk  t» 
^ve  any  oflicer  or  soldier  billeted  or  quartered  upon  him,  shall  leffase  to  receive 
Or  victual  such  odeor  or  soldier  «i>  quartered  upon  him,  or  shall  refuse  to  fhrsek 
orallow  according  to  the  act,  the  several  thiagpi  thereinafter  diivcted,  Ac  ssd 
shall  be  thereof  convicted  before  one  or  more  justices  of  the  pcacCf  to  heskill 
forfeit  a  sam  of  money  not  exceeding  bL  nor  less  than  40s. 

(k)  It  was  agieed  that  no  olyectioa  ihould  be.takea  to  the  Iboa  aftki 
uaavietloa^ 

the 
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bkd  Btopped  tberei  no  doabt  the  guards  might  hmre    131161 

«D  <i«iirtered  on  the  defendant   the  33d  aertion,  which  prp-  " 

ae«  P«»rticalariyfor thebiUetingoftheguard«,watnotinteiid^ ^^* 
to  restrain  the  former  provision,  hot  merely  to  regulate  the   '•  c*i* 
larftferingof  them  in  and  «boatfF««iaitiM<«r,b7  plwang  it  under    ****' 
B  contronl  ofthe  high  wstabieoftbedly  and  liberties.  For 
'  »Lr"T**  '* Si^^'^W'ty  to*l»  bigh  constables,  petty  con. 
» bles,  headboronghs,  and  tithingmen,  within  the  city  aitd  li- 
?rtie«  ot  Wetmmuer,  and  places  adjxueni,  to  billeti  fcc.  The 
ltli«B«i,on  uses  the  term/wrtooifrocaaassynonimonfc  Thei* 
iK»tliing  in  the  general  intent  nor  in  the  wording  of  the  act 
limit  the  meaning  of  the  wordsf /ace.or|wr<.ai^Vic«rt  to  the 
xruAes  cootiguousor  adjobmuf  to  the  city  or  liberties  of  fF««lu 
'       f'  as  contended  for  by  the  defendant.    The  defendant's 
ea  sbeuld  hare  gone  ftrther,  and  stated  that^^Ponenu  was 
It  part  of  any  place  adjacent  to  Wutminsteri  for  "place"  in 
ns act  ofpariiamenthasalaigersignification than iwridk  Hie 
fficer^  to  whom  the  duty  is  committed*  are  sudi  as  hare  more 
xtemire  jurisdiction  than  parochial  officers.  The  fint  muned 
r«  high  constables  in  the  plural  number, which,aslFeftemff«r 
as  oDijr  one  high  constable,  must  be  intended  of  the  high  con^ 
tables  of  the  adjacent  hundreds.  Then  the  33d  clause  goes  on 
»exceptthecity  of  Xoikfoiigenendly;  which  was  nugatoiy.ifby 
>'aoe«a4r'a(!eM/,parishesonlywereintended;formostoiUiepariBhee 
n  the  city  of  LomtUm  are  not  contiguous  to  the  city  or  liberties 

rf'fFe«««UM<er.Itshews  therefore  the  meaning  of  the  Legislature 
hat  without  thia  general  exception,  the  whole  of  the  city  of 
LoaJonmighthaTebeen  included  under  the  descriptionof^ees 
vljaeem^.    He  also  referred  (o  Jbnes  ▼.  fFoMer,  Cotcper,  624. 

S^laekstome,coattiu  The  Slstscction,  however  it  mighthare 
ncluded  the  guards  if  no  furtherprorision  had  been  made,ii  yet 
restrained  in  that  respect  by  the  particular  provision  made  for 
quartering  them  in  the  S8d  section.  The  words  «praces  adjacent" 
in  thatdansemust  be  taken  tomean|ifoe««coiiftjr»OK«or«4^'oMH 
><*9  to,  otherwise  there  can  be  no  limit  to  the  sense  of  them; 
ud  if  they  be  so  restrained,  there  is  nolegal  division  so  appli- 
cable as  parishes,  which  is  the  largest  description  made  use  of 
in  the  subsequent  part  of  Ae  same  claose,  where  the  high  eon- 
stable  is  directed  to  issue  his  precepts  to  the  petty  constabIes,&e. 
It  would  hare  been  absurd  to  have  mentioned  parishestthamlets^ 
^flaees  meant  a  Iai]gerdescription;  and  here  it  appears  that  the 
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LiEE  Compere  against  Hicks  and  Another. 

HIS  was  an  action  of  tresf^ass  for  mesne  profits.  The  first     *•  **"* 
coant  in  the  declaration  stated  the  entry  and  expulsion  on  ^oactanl 
le  25th  of  March,  1794 ;  the  second  was  exactly  similar  to  the  c^^r?  i^ 
rst,  except  that  it  stated  the  entry  and  expulsion  on  the  3d  of  ""^^'^l^ 

■mi?,  1797.  tbepartyM 

To  the  first  connt  the  defendant  pleaded  the  general  issue;  SlllotV 
n  the  second  he  suffered  judgment  to  go  by  defiult.     The '*'»^n!'» 
enire  was  awarded  as  well  to  try  the  issue  joined  on  the  first  mem  o*^ 
Duot,  as  to  assess  damages  on  the  lawt.  ^^''^^  ^^ 

Un  the  trial  before  Heathy  J.  at  the  Inst  assiyes  at  Gloucester  titithat  ao 
le  jury  found  the  value  of  the  mesne  profits  from  the  25th  of  fo^l.,^ 
larch^  1794,  to  the  2d  of  June,  1787.  to  be  1026/.  15«.and  the  5"*;j;J|^* 
ahte  of  the  mesne  profits  from  the  2d  ofjune  to  the  30th  of  intre-pllS* 
January,  1798,  to  be  212/.  2*.  and  the  cosU  of  the  writ  of  pos-  11"^,"^'^ 
essioo  8/.  12«.  And  a  special  case  was  reserved  for  the  opi-  the  defend. 
lion  of  this  Court.  UStlilS^''' 

Thomas  Compere,  the  younger,  being,  by  virtue  of  a  settle-  »»ff«»^J«"^ 

I    •      ■  m         ^  cj       #  incot  wv  de* 

nent  made  m  the  year  1715,  seised  of  the  premises  mentioned  fault  on 
n  the  declaration  for  his  life,  with  remainder  to  his  first  and  "S^orths 
Dther  sons  in  tail  male,  remainder  to  his  brother  Anthony  Com-  ^"<^  ^^  ^t>« 
per^  for  life,  remainder  to  his  first  and  other  sons  in  tail  male,  pUinflff 
remainder  to  the  bein^  of  the  body  of  the  said  Thomas  Compere,  l^Jl^^.["J^ 
remainder  to  the  heirs  general  of  the  said  ThomoB  Compere,  on  treipau 
the  24th  July,  1737,  made  his  will  of  this  date,  and  thereby  de-  Tovered'  by 
vised  the  same  (with  other  estates  of  which  he  was  seised  in  *"®  >«<^oQd 
fee)  on  failure  of  issue  of  his  body,  unto  his  father,  Anihony  nS?«tit!Ji 
Coj»/jer^,for  life,  remainder  to  his  brother,  Anthony  Compere,  for  oMh^fint* 
life,  remainder  to  trustees  to  preserve  contingent  remainders ;  <'<>un^ 
remainder  to  the  first  an^  other  sons  of  his  body  successively  in  343!"^'^^^ 
tail  male,  with  divers  remainders  for  life,  and  in  Uil,  that  never  4^2*1"* 
took  effect  and  are  not  necessary  to  be  noted  in  this  case :  re- 
mainder to  the  first  son  of  the  body  of  his  cousin  Thomas  Com- 
pere,  late  of  Market  Harbro\  deceased,  for  life;  remainder  to 
the  taid  trustees  and  their  heirs,  in  manner  aforesaid ;  remainder 
to  the^irst  and  other  sons  of  his  body  in  tail  male,  in  manner 
aforesaid ;  remainder  to  the  second  son  of  the  body  of  the  said 
Thmgs  Compere^  deceased,  for  1  ife,  remainder  to  the  said  trustees 
and  their  heirs  in  manner  aforesaid ;  remainder  to  the  first  and 
ether  was  of  bis  body  successively  in  tail  male ;  remainder  to  his 

3A2  own 
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1796.    own  right  beira  for  ever.     The  testator  Thamat  Compere  the 
youngert  died  without  issae  on  the  5th  of  itfoy.  1739.    And 


^^'  upon  his  death  bis  brother  J  nMcmj^Com/iere,  entered  into  pos« 
BicKi.  session  of  the  said  premises  and  continued  in  possession  thereof 
until  bis  death  on  the  Iltb  of  October  1764.  By  indentures  of 
lease  and  release  of  the  10th  and  11th  o(  March  1739-40,  the  re- 
lease  madebetween  the  saidiiilAoiiy  Cosipere(testator's  brother) 
andCKorfe^i^/tMe^loftbeonepartyandffec^i^efasfamoftheother 
party  in  consideration  of  260i!.  to  the  said  Charle9Bl%9sett  by  the 
saidG^eor^ei7iu/aMpaid(which  said  sum  of  260/. was  therebyde- 
clared  to  be  the  proper  money  of  the  ^AAnthonyCcmpere)  and 
of  5«.  to  the  said  AnthonyCcmperCf  they  the  said  Charles  BKssett 
BndAnihanyCampere  did  grant,  bargain,  sell,  alien,  remise,  re- 
lease, and  confirm  unto  the  said  OeorgeHastam  and  tobishein 
the  said  premises,  to  hold  to  the  said  Oeorge  Haslam^  his  heirs 
and  assigns  for  ever,  in  trust  nevertheless  to  the  only  proper 
use  and  behoof  of  the  said  Anthony  Compere^  his  heirs  and  as- 
signs for  ever;  with  a  covenant  from  the  said  Charles  BKssett 
and  Anthony  Compereio  levy  a  fine  sur  conusance  de  droit  come 
ceo,  &C.,  the  use  of  which  was  thereby  declared  to  enure  to  the 
said  Anthony  Compere  his  heirs  and  assigns  for  ever.  In  the  Mu 
chojeimus  Term  14  Geo.  2.  a  fine  was  levied  accordingly  of  the 
said  premiseswilbproclamations between  the  nniAGeorgeBaslum 
plainttfTand  the  said  Anthony  Compere  and  Charles  Bihseit  d^ 
forciants.  Anthony  Compere  father  of  the  said  Tkomm  Compere 
the  youngeft  died  24tli  May  1743*  By  indenture  of  the  5tb 
ef  March  MSO^  Anthony  Compere^  oCJ^tarket  flar6ro' first  sod 
of  the  said  Thomas  Compere  late  of  Market  Harbro^  deceased, 
and  a  devisee  named  in  the  same  will  of  Thom€Ls  Compere  tb« 
younger,  in  consideration  of  500^  to  htm  then  paid  by  tlte  said 
Anthony  Compere  the  brother,  and  of  an  annuity  of  20/.  to  bt 
paid  to  him  when  the  said  estates  should  fall  in  possession  of  tht 
assignsofthe£aid.lA^/j  OR  jyCofn/ieretfasbrother,did  grant,  bar^n 
and  sell  bis  estate  for  life  in  remainder  in  the  said  premifies 
(inter  alia)  unto  the  said  Anthony  ComjTere the  brother,  his  hein 
and  assigns.  The  said  Anthony  Compere  the  brother,  hy  bis  will 
of  the  28th  of  A/y  1760,  devised  the  same  premises  (inter  alia) 
to  trustees  and  their  heirs,  in  trust  to  permit  bis  grand-nephew 
ThomasBlizard  to  take  the  rents  and  profits  during  bis  natural 
life,  remainder  in  trust  to  permit  his  niece  Mary  Compere  now 
the  defendant  Mary  Hickg,  to  take  rents  during  her  life,  witli 
remainders  over*  The  s^\d  Aiithony  Compere  the  brother  di^d  > 
bachelor  the  1  Ub  of  October  l7G4j  without  revoking  or  altering 
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5s&idw]1L  ThesaidTTkomotBluriirif  baying  attained  twenty-    1798. 
I  e^  entered  into  possession  of  the  said  premises  devised  by  the 


ill  of  ^jiMony  Compere, and  continued  therein  until  tbe28tb  ^^SS* 
^y  <^fAvgwtt  1784,  when  he  died  a  bachelor.  Upon  the  death    Hi«fc 

the  said  7%oma«  BRzard,  the  said  defendant  Mary  SReks 
ormerly  Mary  C&mpere)  entered  into  possession  of  the  said 
-etnises.  The  said  Anthony  Compere  of  Market  Harbro*  died 
le  I  Jhji  of  March  1794,  leaving  the  plaintiff  Zee  Compere  his 
Ideat  son.  On  the  2d  o{Jttne  1797,  the  plaintiff £ee  Compere 
lade  an  actual  entry  into  the  premises,  for  the  purpose  of 
voiding  the  fine  levied  by  the  said  Anthony  Compere  the  bro- 
ler  in  JUiehaelmoiTeTm  14th  George2d,  and  immediately  af- 
;rwards  brought  an  ejectment  in  the  Court  of  King's  Bench, 
or  recovery  thereof,  in  which  the  said  Mary  Hieke  and  her 
^n^ntWilliamRogere  were  defendants ;  tbe  declaration  in  the 
iction  of  ejectment  contained  two  counts,  in  one  of  which  the 
lemise  was  laid  on  the  3d  of  June  1797,  and  in  the  other  on  tbe 
!5tli  day  of  March  1794.  The  ejectment  was  tried  at  the  as- 
sizes held  at  Gloucester  in  the  summer  1797,  when  a  verdict 
was  given  for  the  plaintiff  generally,  which  afterwards  by  di- 
rection of  tbe  Court  (a)  was  entered  on  that  count  only  in  which 
tbe  demise  was  laid  on  the  3d  of  Jviiel797;  final  judgment  wm 
signed  and  a  writ  of  possession  executed.  Whereupon  this  ac- 
tion was  brought  for  the  recovery  of  the  mesne  profits.  The 
questions  intended  to  be  submitted  by  the  Court  are ;  first, 
whether  the  fine  levied  by  iJAlAaiijfCosiperehadanyoperationf 
\i  it  bad^  secondly,  whether  the  plaintiff  having  made  any  ac- 
tual entry  to  avoid  the  fine,  is  not  entitled  to  the  mesne  profit! 
before  the  actual  entry  made  by  him  f  and  supposing  him  not_|o 
be  so  entitled,  then  thirdly,  whether  the  value  of  the  mesne  pre* 
lits  from  the  2d  day  of  June  1797,  and  the  costs  of  the  writ  of 
possession  or  either  of  them,  can  be  recovered  on  the  first  eonnl 
of  the  declaration,  to  which  the  defendants  pieced  not  guilty, 
or  ought  to  be  assessed  as  damages  on  the  last  count  upon 
which  judgment  was  suffered  by  default?  The  verdict  is  to  be 
entered  up  on  the  facts  stated,  in  such  manner  as  the  Court 
•hall  think  the  plaintiff  might  have  entered  it  up  on  the  trial. 

IrwM  admitted  that  the  fine  levied  by  Anthony  Compere  wbm 
not  void,  and  diat  it  was  necessary  for  Lee  Compere  to  make 
an  actual  entry  to  avoid  it. 

(«)  Vid.  i»M  T.  Comftn  ▼•  H<cto,  mp>  4Sf . 

Uy^emer 
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179K*        Leyce$iert  for  t}ie  plaintrff  First;  the  plaintiflTis  entitled  to  tlie 
mestie  profitii  for  the  whole  time  ever  since  his  title  accnied. 


^^^^  Supitosing  there  had  been  no  fine  in  this  case,  the  defendaot 
ItioKj*.   who  continued  in.  possession  subsequent  to  the  time  when  the 
plaintiff^  title  accrued  (which  was  on  the  death  of  Anthoinf 
drnpere^  of  M.  H.)  would  have  been  a  tenant  at  sufTeranoe ;. 
and  though  the  plaintiff  until  entry  could  not  have  maintahied 
trespass, yet  when  he  had  made  an  entry  he  might  have  brought 
either  trespass  or  ejectment,  and  after  the  writ  of  possession  exe- 
cuted ,or  after  aconfessionoflea8e,entry,andouster»he  might  have, 
recovered  the  mesne  profits  from  the  time  when  his  title  first  ac- 
crticd.    Then  the  circumstance  of  the  fine  having  been  levied 
in  this  case,  cannot  make  any  difference;  for  though  an  actual 
entry  was  necessary  in  order  to  avoid  it,  when  that  entry  was 
made,  which  has  the  same  effect  as  the  confession  of  lease,entry, 
and  ouster,  it  has  relation  back  to  the  time  when  the  title  accrued. 
£Per  Curiam.  Confession  of  lease,  entry,  and  ouster  will  not  ena- 
ble the  party  to  recover  the  mesne  profits:  the  plaintiff  must  - 
have  a  writ  of  possession ;  and  then  the  entry  under  the  writ 
will  be  referred  to  the  time.of  the  title.  ^tKn  v.  Parkint  2  Burr. 
66b*'}  But  by  whatever  means  the  entry  is  made,  when  it  is  made 
the  party  may  recover  the  mesne  profits  from  the  time  when 
the  title  first  accrued,.    A  fine  does  not  take  away  any  right  or 
convey. any  right;  it  is  simply  an  acknowledgment  by  the  co- 
nusor tliat  he  has  conveyed  his  estate  to  some  person.  The  stat. 
A  Hen.  7.  c.  24..  after  enacting  that  fines  shall  conclude  stran-^ 
gers  as  well  as  parties  and  privies,  adds  a  saving  clause  to  every 
person  and  persons  and  their  heirs,  other  than  the  parties  in  the 
fine,of their  right,  title,  claim  and  interest.  Sac;  ^8<»  that  they  pur- 
sue their  title,  claim,  or  interest,  &c,'by  way  of  motion  or  kw-^ 
ful  entry  within  five  years  next  after  thesaid  proclamations,&c'* 
This  therefore  is  a  condition  on  which  the  right  to  a  party  is  re- 
served, and  when  the  condition  is  performed,  it  has  the  same 
^ffect  as  if  no  fine  at  all  had  been  levied.    If  it  be  said  that  a 
plaintiff  in  such  a  case  ought  not  to  recover  the  mesne  profits 
tb^t  accrued,  before  the  entry  made  to  avoid  the  fine  on  the 
^onnd  of  laches  in  the  plaintiff,  it  may  be  answered  that  there 
are  many  cases  in  which  no  laches  can  be  imputed  to  the  patty 
pf  whose  interest  a  fine  has  been  levied,  for  not  making  aa 
pntry  immediately  after  the  fine,  e.  g.  those  of  femes  coverts 
fi))d  infiints.    And  though  in  Berrington  v.  Pmrkhurti  (a)  it 
(ip)  8  Sir,  1089*  sod  Jndr.\'i5, 
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8  lioklen  tbai  tbe  lessor  of  the  plaiatiff  vbo  w^s  obliged  to    J796b 
ike  an  aetaal  wtcy  ia  order  to  avoid  a  fin^y  could  not  reco- 


r  is  ejeetiwDt  oq  a  deaiise  laid  before  tbe  entry,  Ibere  is  no  ^l^ailu^ 
>A9i;i  why  a  plaiutii*  sboqid  not  recover  tbe  i^e^ne  pcofits  be-     Uicxt. 
re  the  entry.    And  a  court  of  eijuity  will  decree  the  plainjtiff 
e  i^hole  of  the  mesue  profits  from  the  time  when  bis  title  ac- 
ued.  Dormer  v.ForUscuefB At kA230  Besides  ou  the  words 
tbe  Stat*  6  Aiu  c  19.  s.  5«  the  plamti^THiay  recover  the  whole.. . 
bat  statute  enacts  thai  evecy  person^  vho»  as  guardian  or  - 
ustea  for  any  infant,  &c.  and  every  other  person  having,  any  • 
state  detersainabloupon  any  life,  who,  after  the  deterniinatipQ 
i  such  particular  estate  or  interesjt,  witbojut  the  consent  of  the, 
ext  iu  remainder,  shall  hold  over  and  continue  in  possess^Q^ 
f  any  lands,  &c.  shall  be  adjudged  to  be  trespassers,  and  the 
»eracMi  who  shall  be  entitled  to  such  lauds,  &c.  shall  and  majc 
eQover  in  danoijages  against  tbe  person  so  holding  over,  '*  tho: 
all  value  of  the  profits  received  during  such  wrongful  possilBS* 
iion.^    But,  secondly,  even  if  the  plaintifi*be  npt  entitled  to^ 
tbe  mesne  profits  for  the  whole  time,  but  only  to  those  that 
have  acerued  niiaqe  his  entry,  he  may  recover  them  under  the. 
first  cowit  of  Ifa^  decl%ratiop.^  The  pleiot^baa  his  election  qn, 
which  couml  he  will  take  his  damimfes^  a^d  misy  now  elect  to 
enter  up  a  verdi<?t  on  the  first  count. 

MbBtif  for  the  defendant,  was  desired  by  the  Court  to  con- 
fine hwsetf  to  the  last  question. — ^The  plaintiffisnot  now  entitled 
to  enter  up  a  verdict  upon  the  first  count,  inasmuchas  there  was 
only  one  trespass  proved,  and  as  be  may  recover  on  the  second 
count  whatever  damages  he  is  entitled  to.    Two  counts  were; 
added  in  this  case  for  the  purpose  of  giving  the  plaintiflTan  op- 
portaaity  of  trying  the  principal  question  at  the  defendant's  e2[« 
pence.    Ekber  of  tbe  counts  will  cover  the  whole  of  the  plains 
ttflfs  demand :  and  if  there  ha^  been  only  one,  the  defendant 
woiildhavesuirered  judgment  bydefaultou  thatone,and  disputeii^ 
the  qnantum  on  ei^ecoting  the  writ  of  enquiry^    Wherea  oecla- 
ratioain  tiespass  contains  two  counts,  and  only  one  act  of  trespass 
is  piovedf  the  plaintiff*  is  only  entitled  to  a  verdict  on  one :  Per^ 
BuUeVj  J.  in  Taj/for  v.  Co,le  (a).  Here  the  plaintiflfalleged  twA 
distinct  acts  of  trespass,  each  capable  of  being  proved ;  and  oa 
the  proof  of  either,  the  plaintifi*was  entitled  to  a  verdict  on  one, 
sadoD  proof  of  both,  to  a  verdict  on  both :  the  defendant,  con-t 

scious 
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1796r    fldotit  that  be  had  committed  ooe  trespass,  admitted  it  by  saf» 

— -  fering  judgment  to  go  by  defiialt ;  to  tbe  other  he  pleaded  not 

ff!^  gv^iltyt  ud  the  plaintiff;  by  carrying  the  record  doim  to  trial, 

uiQEu    nndertool;  to  prove  that  the  defendant  had  committed  anodier 

and  a  different  trespass  from  that  confessed  by  tbe  defendant  i 

but  in  this  he  felled,  and  therefore,  the  defendant  is  entitled  to 

n  verdict  pn  the  first  ooant.    As  therefore  the  plaintiff*  fer  bis 

fWQ  advantage,  added  a  second  count,  the  enpenee  of  the 

trial  GQgbt  to  be  borne  by  him ;  and  in  truth  this  is  merely  a 

question  respecting  the  costs) 

'  Lord  Kenyoh,  €h.  J.    On  the  principal  question  in  this 
fase,  I  have  no  doubt*    It  was  decided  (whether  rightly  so  or 
not  I  will  not  now  enquire)  early  in  this  century,  in  1703,  by 
all  the  Judges,  except  Mr.  Baron  Price,  that  there  most  be  sn 
actual  entry  to  avoid  a  finci  and  that  an  ejectment  cannot  be 
brought  )intil  such  entry  has  been  made ;  and  under  tbe  stat  4 
^  5  jinn^  c.  16.  «.  16,  the  action  most  be  brought  within  a  year 
after  the  ^ntry  is  made.  Now  an  action  of  trespass  stands  pre- 
cisely pn  the  same  footing  as  an  ejectment  for  this  purpoie; 
and  ihe  plaintiff*  could  not  treat  the  defendant  as  a  trespasser, 
until  he  had  himself  made  an  entry  on  the  land.  It  is  said  how- 
.ever,  that  it  is  unreasonable  that  the  plaintiff*  shf^nld  lose  the 
irents  and  profits  of  this  estate  in  tbe  interval  between  the  time 
when  his  right  accrued  and  the  subsequent  entry :  and  it  has 
been  contended,  thai  because  a  court  of  equity  would  give  rsr 
lief  in  such  a  case,  the  plaintiff  is  entitled  to  the  same  relief  in  a 
court  of  law :  but  that  condujsion  by  no  means  follows.   Tbers 
Is  a  case  in  the  books;  ip  which  the  tenant  for  life  having  col 
down  tin|be;r  and  died.  Lord  Chancellor  Cinoper  decreed  relief 
ngainst  l^is  executors  iii  fevpur  of  the  remainder  man,  and  yet 
^e  latter  could  not  (a)  have  n^aintained  an  action  at  law  against 
the  executors  of  the  tenant  for  life,  for  actio  personalis  moritor 
fcum  person^.    We  cannot  consider  whether  or  npt  a  court  of 
^uity  would  give  relief  in  such  a  ca^  as  this:  it  is  sufficient 
for  m^  9]tth)g  in  a  court  of  taw,  to  say  that  the  defendant  was  in 
puch  a  »iitmtLon  that  the  fine  protected  him,  not  only  from  m 
ejectment}  but  from  every  action  of  trespass  until  the  entry  wn* 
ifaade  to  avoid  the  fine.    In  the  case  of  Berrin^im  v.  Park- 
hnr»i^  mreporiei  in  Atidrews^^)^  LoT4Enrdicick€%n\i^ihtUn 
jtbeen^e  of  a  tine,  the  party  !ms  no  title  before  an  entry,  notoo 
He^ount  of  the  stnt.  H^n.  7,  Tmt  on  account  of  the  paissance  of 

(flj  Bat  ici^  n  Ait,  Ihl ,  fjk)  JUdr.  J S§* 
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fcHne  at  common  law.  It  has  been  properly  said  that  this  fine    1796. 

lid  hot  work  a  discontinuance»  and  ao  it  waa  holden  in  Stephens 

Wm    JBrxindge^  1  Len.  9(>.    But  a  fine  haa  a  certain  operation 

(^rhich  I  will  not  attempt  to  describe,  nor  discuaa  the  question 

ref^pecting  the  difference  between  a  disoontinnanceand  deyeat- 

kn^  of  the  estate)  which  in  the  opinion  of  all  the  Judges  (ex- 

eept  Mr*  B.  Price)  makes  it  necessary  that  an  actual  entry 

sbould  be  made  to  aroid  it    With  respect  to  the  other  point ; 

as  there  was  a  judgment  by  debult  on  one  count,  on  which  the 

plaintiff  might  hare  recovered  all  that  he  is  entitled  to,  ho 

oug^ht  jn  reason  to  bear  the  fruitless  ezpence  of  the  trial  on 

tfae  first  count.    The  damages  therefore  must  be  assessed  on 

the  second  count,  and  tfae  plaintiff*  must  pay  the  costs  of  the 

trial  that  have  been  unnecessarily  incurred. 

AsnjiURST,  3,    It  is  a  point  very  well  settled  that  an  actual 
ientry  is  necessary  to  avoid  a  fine  $  but  the  party  cannot  be  said 
to  have  been  in  possession  before  he  makes  such  entry.   Then 
tfae  plaintiff  not  having  been  in  possession  before  entry,  he 
/cannot  recover  the  mesne  profits  that  accrued  before. 
Gbose,  J.  and  Lawrence,  J.  agreed  on  both  points. 
Per  Curiam;  Verdict  to  be  entered  up  for  the  defendant 
oil  the  first  count;  and  damages  to  be  entered  up  on  the  second 
count  for  920(.  14^ 


Haussoullier  agflinst  Hartbikck  and  Others.        ^'^^y 

THIS  was  an  action  of  assumpsit,  brought  by  the  plaintiff 
as  the  payee  of  tlie  two  following  notes,  against  the  de-  wblcb^/ 
fsndants  as  thie  makers.  KTJJtiii^ 

''No.  300.        Original  Security  Bmt^Landimf  If 0.900.    bemrer M)i. 
85,  ComhilL  This  7th  day  of  September  1797.      Jo^S^S 

£25.    On  the  10th  day  of  Ncvember  next,  and  after  that  ▼aIucm 
date  on  demand  we  promise  to  pay  to      -or  bearer  £25  being  posited  lo 
aportitm  of  value  as  under  deposited  in  security  for  thepaiy^  Sc"'?-*"*^ 
pent  herfiof^  accorditig  to  tb|e  reiceipt  in  our  hands.  m«ot  there. 

Hartsinck  and  Co.*'     b^'dwS^i 
The  value  deposited  consisted  in  tidea  SJSmSoa 

to  property  marked  5  »^^,^ 

''No.  41,        Original  Security  Bank,  London  No.  41.        SM.) 
Na  85,  Cornhill.  This  5th  day  of  July  1797. 

|qO.    On  the  19th  day  of  October  nest^  and  after  that  date 

on 
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179&    on  deBaandl  we  pt omise  to  pay  to or  order  50L  for  raliie 

depoBited  and  regi«lered.  Hartsinck  and  Co." 

I.ISR         '"^be  defendanla  jdeaded  Ibe  general  isaue»  and  oo.tbe  trial  at 

HAti^    ^*tW^/4  a  qieeial  caee  was  reserved  for  the  opinion  of  this  • 

•iHcK.     Court. 

The  defendants  sre  bankers  in  Xondfoa,  the  stile  of^eir 
housebeing  ^'Tbe  Originat  Security  Bank.'*  Previous  to  the  is* 
suing  of  the  notes  in  question,  J.  RicharJbon  bad  applied  to  the 
defendants  to  aeeoiomodate  bin  with  the  loan  of  their  notes  to 
the  canoont  of  3200^  on  the  security  of  two  renters  shares  in  the 
Vrurtf'kme  theatre ;  in  consequence  of  which  a  deed  was  en- 
tered  into»  dated  20th  Js/y  1797,  by  which  Rictkardsan  cove- 
nanted to  supply  the  defendants  with  sufficient  money  to  dis^ 
charge  all  such  notes  as  should  be  issued  by  the  defendants  on 
'  his  account,and  if  be  should  not  that  he  would  pay  the  defend*^ 
ants  on  this  account*  and  if  he  should  not  that  be  would  pay 
the  defendants  all  such  money  as  they  should  advance  on  them 
with  interest  at  five  per  cent  per  annum,  it  being  agreed  that 
they  should  never  be  in  advance  in  cash  for  him  oil  account  of 
suchnotes:  and  by  which  deed  /JtcAnrifoMi assigned  totwotnis- 
tees  certain  deeds  and  conveyances  by  which  he  was  entitled  to 
and  possessed  of  certain  clear  rents  for  everynight  on  which  any 
theatrical  performance  should  be  exhibited  atDnifyv/iine,  and 
of  certain  privileges  and  advantages  in  and  out  of  the  said  theatre 
for  the  residue  of  certain  terms  of  years,  in  trust  as  a  collateral 
security  for  the  defendants.  In  consequence  of  this  agreen^ent 
and^deed,  the  defendants  issued  notes  to  Richardson  to  a  laige 
amount,  and  (inter  alia)  the  two  notes  in  question,  which  have 
the  stamps  on  them  required  for  promissory  notes.  The  plain- 
tiff discounted  the  notes  in  question,  and  is  a  bona  6de  bolder 
of  them  for  a  valuable  consideration.  The  question  for  the 
opinion  of  the  Court  is,  whether  the  plaintiff  is  entitled  tore- 
cover  on  both  or  either  of  the  notes. 

Ward  was  to  have  argued  this  case  for  the  plaintiff,  and 
Park  for  the  defendant    But  the  Court  hinting  a  irtrong 
opinion  in  favour  of  the  plainliff. 

Park  shortly  stated  the  ground  on  which  this  case  had  been 
considered  in  the  Court  of  Chancery,  from  whence  it  came. 
That  tbe  notes  were  not  payable  at  all  events,  but  payable  oat 
of  a  particular  fund  alluded  to  in  the  notes,  in  case  that  fond 
should  be  sufficient*  That  the  sum  secured  by  oneofthem  was 
described  as  ^  a  portion  of  a  value  as,"  &c.  in  terms  pointing 
•ift  tbe  fund  out  of  whicb  it  was  to  be  paid.  That  the  the  payee 
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^r  eonrse  to  resort  to  that  fund  aod  not  to  tbe  maken  at  all    I79fC 
/v^ents.     But,  that  even  if  tbe  makers  of  the  notes  were  abso- 


utely  liable,  then  tbe  notes  sboold  have  bad  a  proper  stamp  Havimvi^ 

or  an  agreement  and  not  merely  a  stamp  lor  a  promissory  note^     mgahm 
be  notes  being  agreements  for  a  loan.    But  Hart- 

The  Cwrt  said  they  were  clearly  of  opinion,  that,  though  as 
between  the  original  parties  to  tbe  transaction,  the  payment  of 
rbe  notes  was  to  be  carried  to  a  particular  amount,  the  de- 
Fendante  were  liable  on  these  notes  which  were  payable  at  all 
events*    And  that  the  notes  were  on  proper  stamps. 

Postea  to  the  plaintiff: 


The  King  against  The  Inhabitants  of  St.  Mary  on  5* ma 
THE  Hill,  Chester. 


tTpoiia 


iXImS  was  an  indictment  for  tbe  non-repair  of  a  toad  lying  l^Ty 

-»-  within  the  county  of  the  city  of  C^kesier  (a),  returned  by  >e*veofUi©, 
certiorari  into  this  court ;  and  on  a  former  day  a  rule  had  been  IZoSJtZ 
obtained,  on  the  moUon  ofEnkine  «br  the  prosecutor,  for  leave  tJp^^ 
to  enter  a  suggestion  on  the  record,  that  afiiir  and  impartial  «"»>caIiDot 
trial  could  not  be  had  in  that  county ;  and  praying  the  Court  to  tt  coun% 
award  a  trial  in  the  county  of  Satop,  that  being  the  next  Eng^  "^en/''^ 
IwAcounty  where  the  King's  writ  of  venire  runs ;  it  havino^  been  ^t^^cVun 
decided  in  the  case  of  TheKinff  v.  Amery  (ft)  that  this  Court  rhe"triTt:f 

could  not  send  down  such  a  record  by  mittimus  to  tbe  chief  ^  ^"^  *" 
josticeof  the  county  palatine  of  Chester,  which  was  in  fact  the  Z^^ 

next  county  to  the  county  of  the  city  of  Chester.  paiaUue. 

Chambrey  for  the  defendants,  admitted  thafr  the  Court  bacT  so 

decided  in  the  casealluded  to ;  and  the  rule  was  made  absolute 

without  further  discussion.    But  upon  this  day, 
Lord  Kenton,  Cb.  J.  said  that  he  had  since  taken  tbe  matter 

ijtocon«deration,and  was  satisfied  that  the  opinion  deliveredin 

thecase  of  7TieAt»5r8nd./*siery  bad  proceeded  uponamistake,in 
•uppoRing  that  because  the  King's  writ  of  venire  facias  could  not 
mnintothe  county  palatine  of  CAwfcr,  therefore  thisCouMcouId 
liotaward  tbe  trial  to  be  had  there,  and  that  tbe  practice  had  been 
accordingly;but  upon  examination  it  appeared  that  m  the  case  of 

(.)  Oeitor  b  one  of  the  P«««  excepted  oat  of  the  late  set  of  Ae  S8  Qto.  3. 
"*•**  W  JltUe.  1  vol.  903. 

The 
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179&    T%e  KiHgr.Ell0mis(a)wlme  thanuitter  origiMtedmdie 

J^J^^  ooanty  of  the  city  otCketier,  the  rcooid  was  tent  dowv  to  be 

mg'^  ^'^  '°  ^  coanty  palatiue;  and  there  were  other  iutiieei(i) 

wJLJH^  •^tedinthecMeofT^eJKjiyF.  J»iery(c);  therefore 

^*  Mabt.     -Per  Cacriom — ^Let  the  euggeetion  prayed  for  be  eatoed  on 

the  roll,  and  let  the  record  be  sent  down  by  mitliniiis  to  be  tried 

in  the  connty  palatine  of  Chetier. 

fmj  ThU  it  the  tame  cm  at  h  reported  t  .^«ni.  tT«.  and  Mf^.  2^  Or*. 
4e.  foraaothtr  poiau  Bat  ia  the  leport  id  2  Bmnmrd¥».  it appms tt ta«e 
ll|erB  amchcontidered,  whether  there  coald  be  atpecialjary  ia  that  ctK^MtoT 


Jwm^ik.  ji,^  j^j jj^  against  E.  M.  Despard. 

taeoTfor'  fT^HE  defendant  was  brought  up  in  the  custody  of  the  go- 
fJJJJJJJJjJ*  -■-  vernor  of  the  hoase  of  correction,  by  Tirtoe  of  a  writ  of 
«isi»  habeas  corpus  issued  out  of  this  court,  upon  the  motion  of /ler- 
j^KMONtwho  now  moved  that  the  warrant  of  commitment  re* 
turned  and  produced  in  court  might  be  read ;  which  beiag  doss 
it  appeared  that  the  defendant  had  been  committed  "^for  trea* 
9(nuMepraeiices**  by  a  warrant  of  the  Duke  of  Portland,  one 
of  his  Majesty's  principal  secretaries  of  state. 

An  act  was  passed  in  the  present  session  of  pariiament,  38 
Geo*  3.  c  86.  for  suspending  the  habeas  corpus  act,  whereby  it 
is  enacted  ^  that  every  person  or  persons  that  are  or  shall  be 
imprisoned  within  the  kingdom  of  Oreai  Briiain^  at»  or  opoa 
the  day  on  which  theact  should  receive  theroyalasseatior  after 
by  warrant  of  his  Majesty's  most  hoiioarab4e  privy  coqihA 
signed  by  six  of  the  said  privy  council,  for  high  treason,  svpi* 
cion  of  treason,  or  iredsonabh  praeiicetf  or  by  warrant  signed 
by  ny  of  his  Majesty's  principal  secretaries  of  state  for  racli 
causes  as  aforesaid,  may  be  detained  in  custody,  withoot  bail 
or  mainprize,  until  the  lat  February^  1799,  and  that  nojodgt 
or  justice  of  the  peace  shall  bail  or  try  any  such  persoii  or  per* 
sous  so  committed  without  order  from, his  Majesty's  privy  ooui« 
cil,  signed  by  six  of  the  said  privy  council,  till  the  said  Ist  F^ 
ruary,  1799/' 

T&ew^ffomeyGeaera/first  moved  to  quash  the  writ  f|Q4ini|iro- 
vld^  emanavit ;  b^caqse  he  paid  this  was  a  case  within  the  shore 
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fttatote  of  the  38  Geo.  3.,  by  which  the  Court  could  neither    1798. 
bail  nor  discharge  the  defendant;  and  therefore  the  ffrit  itielf ' 


oug^fat  not  to  have  been  granted.    But  ^^^^ 

jThc  Court  refused  to  quash  the  writ ;  saying  that  it  did  not  DxiPASA. 
follow  that  because  they  might  neither  discharge  nor  bail  the 
defendant  after  hearing  the  case  argued,  therefore  the  writ 
^ras  improvidently  issued. 

Thereupon  the  return  being  first  filed, /^erjnftfoii  moved  that 
the  defendant  should  be  discharged  for  the  insuflElciencyof  the 
xvairant  of  commitment,  it  being  for  IreoMmaftfe  practices  gene- 
rally*  without  specifying  the  pmiieular  nature.of  them.  The  ha- 
beas corpus  act  31  Car.  2.  c  2.  was  passed  not  only  inaffirmanee 
of  Ae  common  law^  butalsoinordartocarrymoreeffectually  into 
exe<mtion  the  provision  of  a  former  act  of  the  16  Cor.l.e.  10.  #.  8 
assuring  to  the  party  committed  by  Uie  King  ojr  any  of  his  privy 
council  his  writ  of  habeas  corpus,  and  requiring  die  return  to 
certify  the  true  canoe  ef$uek  kU  detainer  or  impruotimeni;  and 
that  the  Court  should  proceed  to  examine  and  determine  whe- 
ther the  causeof  such  commitment  appearing  upon  the  said  re- 
turn be  just  and  legal,  or  not;  and  should  therefore  dowhat  to 
justice  should  appertain,eitherbyiIeltt9ertii5F,  bailing,  or  remand- 
ing the  prisoner.  The  act  of  the  31  Car.  2.  points  out  the  means 
by  which  the  writ  is  to  be  executed :  and  with  respect  to  state 
offences,  it  enacts  that  if  a  person  be  committedfor  high  treason 
plainly  and  specially  expressed  in  the  warrant  and  be  not  indict* 
cd  within  a  certam  time,  he  shall  be  dischaiged;  and  as  toless 
offences  the  Court  are  to  examine  the  warrant  to  see  whether  it 
contain  a  legal  charge  of  any  offence;  and  if  so,  whether  baila- 
ble ;  and  if  bailable,  they  are  lo  dischai^e  the  party  upon  his 
giving  sufficient  surety  according  to  the  nature  of  the  offence. 
Under  these  acts  the  "Court  are  bound  to  examine  intothelega- 
lity  of  the  warrant  at  common  law,  and  adjudge  accordingly. 
Then  the  38  Oeo.  3.  c.  86.  which  suspends  the  habeas  corpus 
a^t  for  a  limited  time  in  respect  to  persons  committed  for  high 
treasoD,  suspicion  of  treason,  or  treaBonaY>le  practices,  was  not 
intended,  not  does  it  purport  to  do  away  the  necessity  of  a  legal 
warrant  of  commitment  at  common  law:  but  the  only  effect  of  if 
is  to  give  a  power  amongst  others  to  the  secretaries  of  stata 
(sofar  authorising  the  power  to  commit  long  assumed  by  them  in 
tbi$country),toimprisonfor  a  longerspace  of  time  than  ordinary 
without  bringing  the  party  imprisoned  to  trial.   .  The  Court  will 
Aever  put  such  a  construction  on  the  statute  as  by  implication  to 
infnAge  the  liberties  of  the  subject.    And  o  far  is  the  statute 

from 
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^fU  leait  m  strotqr  i^;«ihBt  iedmkifld^tfte  on  jiosj^icion  dffrea-    ITdS. 
>n,  At  mere  sinpicion  tthy  ^lot  even  'aniMifit  to  (reasd^aVIe 


r»<Hice9,  atid  yet  lOiey  are  iMniftt^d  on  tfl  hkiffls  to  le  legal.    "^^^^ 
He  iOm  ^relf^rred  to  titttatf(N5iiJjf^dlhittM^taN^'flnr*tr^  D^nio. 

rabtie^d,  irh^re  the  firactke  waste  liurtec^iAiteA  in  thiscoifrt 
3  that  the  iMrtiea  were  tlrerciii(Km  hMM,  nM  ji6t  discharged : 
lie  Wate  the  iMe  of  the  BUbop  df  Jttithegierik)  9  '0eo.  1722, 
DNl  'ffie  other  #!»  Pfa//^  caae,  Saiier  T.  1777.  The  ca^e^a 
tnHimfge^  wlifch  fa  searcely  intell^Me,  b^nrs  iio  iinalcl^  to 
le  preHent;  at  a^ny  iralette  cofniirtttmentiAei^  did  'not  iBtand  Ha 
le  aiude  ^giMnA  ^fMdc^nt,  abd  ^^bap^  Vliift  case  fa  not  ^SHr. 
Fe  nbo  ^adrerted'toAe  dddbt  ^ibrhic!h  Uid  %feen  ihaiMote^, 
dOier  ttimr  ftiaisrfeA  ioki,  te  fo  tte'po^rer'fMT  Ore  iecretaW^  6f 
ta«e^*c<Mnl(hit  for  gtaie  oflfbMcea;  atod  obaenreA  'that  it  had 
*eetk  f^tognh^  hy  ixjfrd  Soft h  liMdd.'f&.  %^6  add  ftfcftd 
^ver  h^ik  cjiae^lion^  tin  lately. 

^F^i$iVd«okte¥ep1y,obaelTedttM  case  S'tfj^e  v.lordl^ocA- 
Tof'tf  ce^  nMbe^>(>tiiiidierM  aaanymthMtyin  iiopj^cAt  oY  Ae 
nradtide,  Itecanae'tbe  ohjedttofn  Wai  never  t&kien ;  atkd  that  as 
tOcasehadlMtendtcUwherestichatirarnntiiniaexplreitelybbtdeii 
to  be  legal,  it  conld  not  Miir  betMimed  that  it  was  so.  Vhki 
he  practice  t>f  tbe  iMecretary  of  skate's  office  wto  of  bo  ilreTght ; 
bt  ttnH  ttii^  hare  been  urged  as  strongly  in  su|>port  of 
yeneral  warrants  which  ^^re  now  nntveVsatty  adittitted  io  bb 
(Hegfd,  though  sanctioned  by  as  much  ^ittrajtldlcial  authority. 
i\nd  this  j^ractice  was,  if  any  thing,  father  more  inconvektierit 
tfadn  AM,  bebanse  the  certainty  of  die  offbnce  in  the  ilraitant  is 
of  more  cotasdqtfenee  than  the  naming  of  the  offender ;  fok-  the 
person  iatested  by  virtue  of  a  general  warrant  was,  ak  fe^kst, 
ralBcietftly  infOrmcU  of  Idie  nature  6f  tbfe  charge  agaiiist  Aim, 
and  eoutd  prepare  himself  better  eikher  for  his  defence  or  tbir 
redress,  than  under  a  n  arrant  of  this  description. 

Lord  KBUvbN,  Cfa.  J.  Though  experiments  of  this  kibd  have 
been  frequently  indde  in  courts  of  justice,  they  seldom  siicceed. 
I  temember  when  a  doubt  was  tnade  Whether  or  not  the  House  olf 
Commbtishad  the  power  of  committing  to  prison.  On  that  occa- 
sion a  gebtit^man  of  gr^at  characterand  fortune,  iSir  J.  PA  jfft/iit 
tbo  bad  retired  from  tbe  bar,  appeared  in  this  court  for  the  pur« 
]^ose  of  moving  that  the  person  who  had  been  committed  by  the 
House  liiight  be  discharged :  the  Court  heardhim  patiently,  an<t 

U)  the  f^poH  of  tbh  case  io  hrtn^  \'0\.  which  b  dated  Old  BaHey^  7  th  Sept. 
6  Ge».  K  rtaiei  tSe  Biibep  avd  tamt  oihen  kho  wen  committed  wUh  hlo)  wcie 
committed  for  AM  trmnn.  pkbila  tSPrmtd  In  ih4  mnwU  rfo^mmUmenL 

Voi,  TU.  SB.  tke 
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nitments  prior  to  tbe  reflation  were  complained  of  as  grler«     I796L 
^™«««»  and  probably  they  gfavie  rise  to  the  habeas  eorpns  act : 


md  if  the  instances  of  commitmentB  mentioned  on  the  part  of  ^^J£j* 

:lio  crown  had  happened  in  the  reign  of  Cftorfetthe  second  or  BssrAss. 

i/cEnses  thesecond,  Ishonld  not  have  relied  mudi  upon  them.  But 

cbe  csases  now  cited  happened  since  the  reyolution ;  atime  that 

Afr*  J.  Foster  and  other  great  men  considered  as  an  anspiciona 

]period  for  this  conntiyy  and  when  the  liberties  of  the  subject 

fwere  well  understood  and  nobly  asserted.   Then  I^t  me  see 

wliat  was  considered  to  be  the  law  of  the  land  at  and  after  the 

rewolution,and  particularly  in  the  time  of  that  great  man.  Lord 

Bo£r.   Out  of  tbe  many  cases  that  haye  now  been  mentioned,  I 

liawe  selected  nine  that  cannot  be  distinguished  from  the  prfr« 

sent  case,  where  the  commitments  were  for  **  treasonable  prao* 

tioes**  generally,  and  where  Lord  Holt  and  die  rest  of  the 

Oourt  were  bound  by  their  oaths  to  discharge  the  defendants  if 

tbe  commitments  were  illegal;  and  yet  the  Court  did  not  dis« 

cbargethem.  Findingthesecases,Iwill  notnowinquirewhether 

or  not  Lcnrd  HoU  decided  rightly ;  I  hare  no  sources  of  intfelU« 

gence  from  which  I  could  make  the  inquiry:  the  records  of  the 

Coait  famish  me  with  the  law  of  the  land.    Lord  HoU  was  a 

man  aboye  all  praise ;  and  he  was  assisted  by  able  judges,  ona 

of  whom  was  Mr.  Justice  J.  Powell,  who  fell  little  short  of  Lord 

Holt  himself.     I  will  not  oyertum  the  law  of  the  land  as  it  hai| 

been  handed  down  to  me :  it  is  not  for  the  judges,  who  are  to 

watch  over  the  law,  to  orerset  it    Therefore  on  thfe  authorit]^ 

of  the  precedents,.nine  of  which  are  precisely  in  point,  I  am 

clearly  of  opinion  that  if  we  were  to  yield  to  this  application  we 

ahould  forget  the  duty  we  owe  to  the  publie. 

•   AsHHORST,  J.    The  concurrence  of  men  of  such  talents  as 

Lords  JV'oiiingham,  Somen,  Holt,  and  Cowper,  when  acting  on 

warrants  of  this  kind,  is  nearly  equal  in  authority  to  an  express 

decision  on  the  rery  point    It  is  rather  an  extraordinary  po* 

sition  of  the  defendant's  counsel  in  this  case,  that  nothing  is  to 

be  considered  as  law  but  what  has  been  solemnly  decided;  for 

a  point  may  be  so  clear  that  it  was  never  doubted,  and  yet  if 

Ihis  position  were  well  founded,  it  would  not  be  law. 

Grose,.  J.  The  question  is  whether  the  prisoner  has  a  right 
to  be  bailed  or  discharged,  or  whether  we  are  not  bound  by  the 
late  act  of  parliament  to  remand  him.  The  ground  on  which  it 
l»nowcontendedthatheoughttobebailedordischaiged,islhat 
the  warrant  does  notspecify  whatarethe  treasonabltepractic«i  of 

3*  B  S|  .  wmcn 
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1706. 
The  King  against  Edwakds.  " 

NE  Gabrielf  an  apprentice,  bavhig  entered  into  die  sea- 
sei'Vice  attd  receired'  the  howsty  .mcmejrf   tb^  maiter  prentkebd 
cioved  for  ai  habead  corpus  to  bring  bim  op,  in  order  tbal  be  ^^^^^ 
Qig^ht  be  restored  to  binu    Tben  tea^tenlce^ 

Pereevat obtsdned  a  rule  to  sbew  cause  wbjrdie Writoflmbeas  ^^^|^ 
forpns  should  not  be  quashed  qnia  improvid^  emaiAiiil ;  on  tb^  •jj**  ^ 
px)und  tfaat  this  application  was  made  by  Ae  masC^rand  not  by  to  brf^^'"^ 
he  appf  entice.    And  be  relied  on  the  case  ofJL  Y.  Ithfkaldi\  ^J^  ^ 
tnte^  6  vol.  497.  *  charged, 

Erskinenow  shew^  cause  agahist tftetrtde;  corttendingfdmtno  ^^^^^0 
apprentice  could  be  impressed  (a)  either  ill  the  army*  or  navy ;  ^{^^^ 
that  it  was  eren  part  of  the  oath  taken  by  a  soldi^  on  eulistinj^  ckief /«•' 
that  be  was  not  an  apprentice;  ahdtbatif  tbe  apprentiee  Welr^  H^rwar- 
improperly  detained,  the  Coort  oogbt  to  grant'a^  habeas  corpitt  not  %• 
either  at  the  instance  of  the  'master  or  the  appfetktiei^    Bnf      ^p  ^  Um 

2%e  Court  sdd  thatthe  dfStmction  was  prcfierly  taken  in  the  ^^^ 
case  cited:  tbat  thoui^  the  apiprenticer  m%bt  dbtain  tt  wri/,  thewmnnt 
the  master  could  not^  for  that  it»ob|eict  war  tk^  proC««tiOtt  cf  ^J^JomT 
the  liberty  ofthe  party.    Thatthe  master' was  tfoC  witborit  a  r^ 
medy,  fbr  that  he  might  batte  bisr  attbn  agaiurt  tbOa«  wlio'de« 
tained  the  apprentice,  after'knoirfttg  bim  totietm  apprettticei 
But  tbey  added  that  the  Lord  Cl&ef  Jitttice  btfd  tto  pdireT. 
under  ^n  old  stattit^  passed  in  iifisr  reign  of  Ekmnfft;  (^gtttnU 
ing  warrants,  for  the  purpoae  of  bringing  up  apprentices  itf  tUb 
situadom,  and  that* Lord  MaM$fieU  had  freqnendy  exercised 
that  power.    And 

Lord  Kehtoh  added,  tbat  tboogh  the  Court  would  make 
this  ffule  absolute  to  quash  the  writ  of  habeas  corpus,  he  should 
issue  his  warrant  to  bring  Gabriel  before  bim  to  be  discba^edy 
unless  the  Admiralty  agreed  to  release  bim  (&)» 

^       Bule  absolute* 


fa)  He  prodMCdn  aMsvH,  te  wUch  H  afpcsrad  tM  t!w  sppreaUM  wM  M 
mxioiBto  retafo,  as  tte  aMter  ww  tohave  Um  afria :  bm  lia  adattted  that  the 
■nster  alooe  had  applied  for  thb  habeas  carpafc 

(*)  Oawhkhi'finewlaBdcrtaafctofi^iCMltheasttcrtsthcAdiaiilcj 
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wtAimd^  The  King  against  Allgood. 

J^  freehold     A   RULE  having  been  obtained  calling  on  the  defendant, 
**""r  hv   ^^  *^®  ^^"^  *^^  ^^  manor  of  Simcmbmn^  m  the  comty  of 


iio  right  to  Nwihvmberlandf  to  sbew  cause  why  a  niandamos  should  not 
court-roUf,  iMoe  Commanding  him  topennit  •/'•7%om|>iOl^  a  freehold  tfitttt 
^^^  of  th^  manor,  to  inspect  die  court-rolls  of  the  manor,  and  to 
iomecauM  take  copies  of  them,  founded  on  an  affidavit  of  JT.  TkmpM^ 
i^hich*  which  merely  stated  that  he  was  a  freehpM  tenant  of  die  manor, 
^^  ^^\  ^^  ^^  ^  occasion  to  inspect  the  court-rolls,  and  thatheM 
▼oiTcd.  '  applied  for  an  inspection  which  had  been  refused ; 
i  M?S^  ^^^  ^^^  shewed  cause  against  it;  insisting  (hats  fiieeidd 
168.^  tenant  had  no  right  to  demand  an  inspection  of  the  rdk  of  tke 
manor,  unless  there  were  no  cause  or  proceeding  iostitotadi  in 
which  his  right  might  be  inyolved. 

Holrojfdt  in  support  of  the  rule,  relied  on  the  case  ofR  r. 
ISheUejft  anie,  3  toL  141,  aiid  the  cases  there  refenedto, » 
thatinallcasesafreeholdfenantha3  aright  to  inspect tbecoortr 
rolls,  observing  that  the  lord  of  the  noAiior  is  merely  the  keeper 
of  the  rolls,  and  that  the  free  suitors  are  the  jndg^   fiut 

The  Cowrt  were  of  opinion  that  unless  there  were  some  cause 
depending,  the  tenant  had  no  right  to  pall  for  an  ioflpecdon  of 
the  court  rolls.  And  said,  that  it  appeared  in  each  of  die  caaei 
cited  in  support  of  the  rule,  that  there  was  some  cans^  or  pro< 
feeding  |n9titttted«    Therefore  they 

Si^cba]^  the  role. 
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In  the  Seteiith  Volvmx. 


A. 

ABATEMENT, 
See  Pbactxcs,  No.  10.    SMiv,  No.  1. 

1.  Tbe  deftth  of  tbe  drfendant  between 
the  commiision^daj  and  daj  of  trial, 
is  not  a  ground  for  setting  aside  a 
verdict  for  the  plaintiff.  Jacobs  t. 
Mifdeonif  M.  37  G.  3.      Page  3i; 

%•  In  a  plea  in  abatement  that  another 
perM>n  on^t  to  ha?e  been  sued  with 
the  defendant,  it  is  not  necessary  to 
lay  a  Tenne.  Neale  ▼•  De  Gart^j 
B.  37  6.  3.  M3 

9«  To.debt  on  the  «tat  0  An.  e.  14.  to 
recover  back  monejwon  at  plaj, 
the  defendant  may  plead  in  abatie^ 
neiit,  that  the  money  was  dne  from 
others  as  well  as  from  himself. — 
Brtilov  T.  Jamesy  E.  37  Cr.  3.  S57 

4*  If  one  of  two  part-owners  of  a  chat, 
tel,  fiae  alone  for  a  tort,,  and  thede* 
fendaot  do  not  plead  an  abatement, 
tke  other  part-owner  imay  afterwards 
lue  slone^  and  the  defendant  cannot 
plead  in  abatement  to  such  action. 
Stdgworihr.  OvcretuL  E»  37  G.  3. 

«7» 

ACTION, 
te  NiTioATiojr,  Not  S* 


ACTION,  Cause  of 
SeeWaiT,  No.  1,  3. 

ACTION  on  ike  Casey 
See  Plxaoino,  No.  3,  i,  d. 

ADMINISTRATOR, 
See  CosTs^  No.  4.  ExxcuToa.  Pliad. 
mo,  No.  7. 

AFFrDAvrr, 

See  Ruass  of  Court,  No.  3# 

t.  The  Court  will  take  cognfeance  of 
affidavits  sworn  before  foreign  ma- 
gistrates, if  properly  authenticated 
to  them.  Dalmer  t.  Bamardy  E. 
Z7G.Z.  Page^Sl 

%  An  affidarit,  purporting  to  hare  been 
taken  before  J.  C.  high  bailiff  and 
chief  magistrate  of  the  district  of 

.  Douglas^  in  the  hie  of  Many  is  suffi« 
cientiy  authenticated  by  an  affidavit 
taken  in  this  court,  stating  that  the 
party  making  it  knew  the  subscrip- 
tion <«  J.  C.  eSrc."  at  the  foot  of  the 
ether  affidavit,  to  be  the  haod« 
wriaogofj.  C.  id. 

3.  Affidavits  to  set  aside  an  attacliment 
that  has  been  granted  (though  not 

*  ismed}  in  tha  ooane  of «  qvU  suit, 

must 
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mast  be  intitled,  <<  R.w.The  Party  io 
be  aitached"  &e.  R.  ▼.  The  Sheriff  of 
MiddJesesj  M.  38  G.  3      Page  439 

The  same  9.  The  same  U.  38  G.  3. 

527 

4.  The  chrif  tiao  namei  as  well  as  the 
surnames  of  the  parties,  nustl^  iD^ 
serted  in  the  title  of  aiiaQIdaTitipro- 
duced  to  shew  canse  agaiast  aojrule. 
Fore$  ?.  Diemar^  E.  38  G.  3.    661 

AFFIDAVIT  to  hold  to  hail. 

!•  The  Court  refused  to  discharge  a 
defeodant  oat  o(.  c|^utodjr,  qi^,  the 
grouadithat^the  afiidaTit  on  which 
he  had  been  holden  to  bail,  was  in- 
titled  in  the  cause.  Clarke  ▼•  6air. 
thorne^  T.  37  G.  3.  32} 

3.  S.  P.  Levi  ▼.  Rostj  apd  Gurnet  ▼. 
Marih*  ih*  n.  (a). 

3.  Such  affidaTits  mast  now.  aat.hiBjQrr 
titled.    Reg.  Gen.    Vid.Port.   454 

4«  In  an  aflldafit  to  hold  to  bail  in 
trover  for  a  bill  of  exchange,  it 
should, be  stftyi  tW  th^,  bUl  re. 
mains  unpaid  381: 

b.  If  a  defendant  on  bmng  informed 
that  a^  bailable  w^iV  has  b^  issued 
against  h^m^  Tolun^r^ly.gj^Ye.absii^ 
bond,  he  cannot  afterwards  object 
to  the  in^u^i^ncy,  of  \\fp  afitdaTit 
to  h^ldi.  t9  bail.,  tiprf^i^  V.-O^^^ 
ver$y  M.  38  G.  3.       ^  .  375 

6.  Such  an  objection  cannot  be  taken 
adTanUge  o(  a(tff ,  pl#a«  Levjf  ?. 
Duponte.    iff..  38  Cf.  ^       3?^»  ^ 

7«  An  affidavit  to  hold  to  bail  sworn  in 
Ireland^  but  made  Uf  th(9;  pn^pjos^, 
of  being  used,  it^  this.co^^ry,  ought 
to  contain.. all  the.  esseotjis^  requi- 
sit^  of  suph.ap^  a^^Avittmad^.in 
Efiglfwd;  amongst  others  (af;pord- 
ing  to  a  lateaqt)  that  th^  d^en4lMit. 
had  not  made  a.t^od.ei;pf  the  fskowj 
in  notes  of  ,the.BiM>V4oft£|nf/aiirf. 
Ne^bUt,  ▼.  P^yMt  88  £r.  3^  376)^n. 

9«  It  is  no  objectioii  to  ao  a$&dant.to 
hold  to  bail^  that  it  it  bqI;  intitiad 
<<hi  the  King's  Bepch/'  orthat,|t 
appeaj»  to  have  been  jti^ken  before 
S'  Af  B\tL  |H>il>liiissioiier"  &c..with- 
put  adding  «<  of  theCqjirtof  K.BV' 
|f  in  fact  he.were  a  commissioQer.of. 
that  Court.  Kfinme$  and  AvonCanal 


0.  AffidaTit  to  hoidtobsiliBiiom, 
stating  <<  that  the  plaistirscsiiseof 
<<  action  against  the  defendsot,  vu 
<*  for  converting  anddispQiiigofdi. 
«  vers  goods  of  the  pfausfiff,  of  the 
<<  value  of  35(V.  wkish  be  idiBed 
f  <<  io  driver  though  the  plaiadffkad 
t  <f  demanded  thessme,  and  that  to. 
<<  ther  the  defeodaot  oi  lay  v«m 
<«  on  his4>dialf  had  offend  io  pay  10 
<'  the  plaintiff  the  25(J/.  or  tlenlK 
<^  of  the  goods,"  was  hotdea  to  be 
insufficieot   Woollegf'noaat,l 

sy&,3.  Pv^^ 

AGREEMENT, 
See  Assumpsit,  No.  1, 2,  & 

ALIEN, 
See  Bail,  No.  8. 

AMENDMENT. 
1.  The  Court  will  grant  leave  toasa^ 
in  penal  actions^  ^en  after  the  true 
limited  for  bringing  a  new  actios, 
provided^  tbe  pMM4;  h«  wt  lw» 
gwHy  4if  1  any.  unwefiMy  #Jf 
prosecuting  his  suit,  aiidthe«itt<^* 
»ao*;praje*!far.defs  ,DotiBt«A« 
9M^y  na«(  sntetafatT«,flpffH,<^i«^ 
Maddof^^q.i.r,HaiimhAi 

«,  34  * 

%.  The  Court  ucOlgrwt  leifat»^ 
I  this.  dadacatioB  accoKdiiig  ^^^ 
I  filed  <)yj«masiBg  the  daaiPiiMi^ 
a^ter,  verdict,  sotti9g  aiids  ^J^' 
j  dkt lanA^raotiing  a  new  tiiti*  /<^- 
'  iifuotti.Blacktmth,H,ZlGi^J^ 
;3%  Lea7e..gi:aoted:to  amesd.i^iP^ 
opias,  inordfc.thataaip^ff 
might  .be  madi|  to  A%U»W^^ 

ttirr.v,  SAm,  T.  37  C.  3.     ^ 

4^  la  certain  cases  .the.ODqrt,*i}i^' 
mit  aa  amendment  .ta^hQ  otf^e  m  ^ 
i|0tke.at«th«  bottom  ii(i«44du<- 

tioD.  iavejeqtmant^   XktfA^^.!i 
lti»f,ar3«&.3.  ^. 

fii  thaxonxtwlligive.leaTi<«^ 
axecord,  bjinaartiogaipeps^^ 
mpmadum.  oCrthe  day  ^^ 
piaintirs  biU  was  filed  ifter  >  *"' 
of  error  brought,  but  no  i»ck  ^^' 
^^on  can  be^made  sdtliout  li»«* 
t)ie  Court,  thcHli^  by«o«0»t<^2 


MH  INDBX  TO  DHB  FIUENBIBAiL.BfMlXBSL 


749 


other iitrtf.  DkkbuvmyiPJmtedy 
H^'G.^  ptige  474 

5.  The  Court  will  give  tbe  plaiotiff 
Imre  to  uneiid  hit  deeJaratlqB  after 
tbejocond  term,  ereo  against  a^pri. 
sooer.; .  but  the^  tiiU .  noti  permitihim 
/oodflf  mmcoanis  to  his>  dedaratloii 
in  sHch  a.  case.  Owens  n  DuMs^ 
T.  3f^G.  9.  698 

7.  After  a  Terdict  on  a  traverse  to  a 
return  to  a  maadanitts  nade  by  a 
corporation,  the  Coart  woald  not 
9l\ow  the  defendants  to  amend  the 
retam  bysettiag  forth  a  difierent  con« 
stittttien.  A.  ▼•  Tim  Mt^oramdBmrm 
gesseiofGrwf^lMmd,  T\  SSJx.3*  090 

8.  Ail  aacndmeots  are  within  tlie  dis- 
cretion oft  the  Court,  and  are  allow- 
ed iu  furtherance  of  justice,  under 
tbe  particalaf  iCircumstaoces  of  the 
ca^e.  ib. 

ANWUITYy 
See  DebtoH)  No»  Sw 

I  •J.  who  was  tenant  for  life,  with  re- 

maiader  to  trustees,  4ms.  remainder 

to  his  first  and  other  sons  in  tail,  re- 

mtioder  to  himself  •{»  fee,  suffered  a 

recoTerjr  with  0.  his  only  son,  and 

declared  the  uses  to  such  peiton  and 

for  such  ayfr  estate,  &c*  as  they  should 

jointly  appoint;  they  jointly  giant. 

ed  an.aiinuity.,  and  appointed  and 

granted  the  lands  to  C  for  a  4ennof 

years  in  trust  for  the  grantee :  helcT 

ihat  this  case  came  within  the  ex. 

ceptioaof  the.ananity.actj    At/iery 

T.  Baksy  Bast.  £^37  G.  S^       194 

%  A  claase  of  redemption  contained  in 

an  aoaui4y.deed  muiittbe  inserted  ia 

the^menioriak:  HaprisJ^Sti^i^anj 

E.  37  G.  3^  905 

Sa.  If' the  considemtiott«money  of  an 

anaaity  be  paidby an«agent  on  behalf 

oCthe  principal,  it  must  be  so  stated 

in:the.deed,  and  it  is  not  sufficient 

to  state,  that  it  was  paid  by  the 

priadpal.    Vaimer  t*  Barnard^  E. 

37  G.  3.  248^ 

4i  If  an  agent  of  the  grantee  of  a»  an- 

OQity.  actually  pay  the  cousidora* 

tiOB-mpneyto  the  grantor,  that  •fact 

must  be  stated  in  the  deeds  giontibg 

the.  annuity*    Gla9$e  r^  JU^uniy  iSL 

nG.  i^  190 


5»  Whcreapowasummargitappllcatiei 
torset  aside  air  annuity  for  non«com« 
plianee  wstb  tbe  requisites,  of  the 
17  Gf«  Zi  c.  M.  the  rule  was  dis. 
charged  upon  the  discussion  of  tho 
merits,  tho  Court  will  not  entertain 
a  similar  appKcation  between  the 
samo  parties,  on  the  samo  state  of 
facts,  though  grounded  upoa  a  neUr 
objection  to  the  annuity,  which  waa 
not' before  urged  or*  considered.-— 
Greaiheadr.  Bromie^y  H^  38.  &3. 
Pe^455 

6.  Where  aa  action  was  brought  by 
eieoutors,  on  a  bond  giren  by  the 
defendant  to  their  testator,  for  secur. 
ing  an  annuity,  and  upon  a  plea^  of 
Bon  estfactnm,  they  obtained  a  ver- 
diet  and  judgment,  and  levied  eiecu* 
tion  thereon,  the  Court  held  that  fhit 
was  not  a  case  wiiere  they  could  giro 
relief  upon  a  summary  application 
under  the  annuity  act  for  a  defect  in 

•  the  memorial.  fi«cib^olA0r^E«eafis 
ionofBuck^r.  T\ft€ //.3S.€r.3. 495  . 

7;  Where  an  ejectment  was  brought 

-  to  recover  posseuionof  lands  CKtead- 
ed  under  aa  elegit,  upon  a  judgment 
confessed  whkh  had  beenentered  up 
upon  a  warrant  of  attoniey  giren^for 
securing  aa  annuity)  it  is  too  late  for 
the  grantor  to  object  tothoconsider- 
ation  of  such  annuity,  upon  a  sum- 
maryapplication  for  etayiog  the  pro. 
eeedibg  after  verdict  itt  such*  eyecU 
mcnt^  becausehehad  aaopportunity 
of  making  his  defence  to  the  action. 
iVkhy  T^  Wdphy^  Ei  3%G.  3.   540 

%^  Money  lent- and  paid  at  different 
timesfor^he  education  and  advanee- 
mentpf4hlBdefeadantitf  a<good  con. 
sideration  for  the  grant  of  an  annuity 
within  the  17  Gr.  3.  c.  20. 8.  3.  Kelfe 
T.  Ambt4$sey  E.  38.  6.  3.         bbl 

9v  Such  a  cooBlderation  is  sufficiently 
eipiessed  in  the  deeds  for  securing 
the  annaity  under  the  description^of 
«( money  lent andadfaaced,  and  also 
^*  paid  laid  out  and  expended  to  and 
*^  fpv  the  maintenanoeedtlcataon  and' 
<<  adeanoement  inthe  work!  of 'the 
«^defendaatw'»  ib. 

f  APPEAL, 

See  JSiaoxiiviiicATioiri  No.  S# 
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1.  If  tbe  appeUiat  has  not  too  dayi 
notice  before  the  Quarter  Scsttoos 
oi  en  order  of  jettices  for  teming  a 
road  vnder  the  statnte  13G.S.  c. 
78.  #•  19.  he  cannot  appeal  to  thos^ 
Sctsiont,  but  might  wait  antil  the 
next  Sessioot«  R.  t.  TheJusike$of 
Staffordtkire^  M.  37  G.  3.  Page  81 

t.  From  what  time  is  the  party  lK»and 
to  take  i^otice  of  loch  an  order?  Qu. 
Not  from  the  act  of  tarniog  the 
road;  Stmh. 

3*  Where  the  Quarter  Sessions  are 
holden  at  two  different  places  in  the 
conntf  ^  the  one  being  an  adjonrn- 

.  ment  only  from  the  other,  and  an 
order  -of  remo?al  is  exccnted  after 

.  the  beginning  of  the  original  Ses. 
sions  but  before  the  adjourned  Ses. 
aions,  an  appeal  at  the  next  ensuing 
adjourned  Sessions,  is  in  time  and 

.  ought  to  be  received.  R,  t.  The 
/nUmi  qfSuisexy  H.  37  G.  3.  107 

4*  An  appMl  against  an  order  of  re* 
mo?al  may  be  entered  at  the  next 
Sessions,. but  one  after  the  order  is 

.  executed,  if  there  be  not  time  be- 
tween  the  execution  of  the  order 
nnd  the  next  Sessions,  to  make  in* 
qniries  respecting  the  pauper's  set- 
tlement.    R.  IThe  Juitka  of  Fiini. 

.  ^Alre,  £.  37  G.  3.  ItOO 

APPRENTICES* 

See  Bills  of  Eigh anob  and  Pno« 

S11SS0BT  Notes,  No.  1. 

i.  If  a  person  occupy  lands  in  A.^ 
though  he  reside  in  another  parish, 

.  he  is  liable  to  take  a  parish  appren. 

.  tice  in  A.  R.  t.  J.  Barmkky  M.  37 
G.  3,.  33 

9.  And  if  .seTeral  persons  hold  lands  in 
partnership  in  ^.,  some  of  whom 
reside  on  it  and  the  others  in  another 
parish,  the  latter  as  well  as  the  for- 
mer  are  liable  to  take*  parish  ap- 
prentices in^.  16. 

3.  A  bye-law  made  by  a  company  in  a 
corporation  to  restrain  the  number 
cf  apprentices  to  be  taken  by  any 
of  the  members  is  ?oid.  R,  ▼•  The 
Wardens  ofiheCoeperi  Company  of 
J^ewcastie,upon.Tj^ne,B.$SG9.54S 

4.  in  a  mandamus  to  a  company  fo 
^^npel  them  to  inrol  indentures  of 


apprentbhip,  if  is  svfidcit  to 
generally  that  those  wlishsiseci  fed 
a  free  burgess,  ftc  nnderisdsBtiu'ca 
of  apprenticeship,  and  wk«imden. 
tares  ha?e  been  inrollcd,  sr  cnti. 
tied  to  be  admitted  to  thorfneinm, 
that  A.B.  had  served,  ftc;  tet  his 
Indentures  ought  to  hive  been  in. 
rolled  on  being  tendered,  &e.;  and 
that  they  were  tendered  for  that 
purpose,  bet  that  Ike  difcsdaats 
refused  to  inrol  them,ft&  Page  543 
5.  If  an  apprentice  be  inpfewd  into 
the  sea-serWce,  the  mattsr  csmiot 
sue  oat  a  habeas  corpus  to  btfis|  him 
np  to  be  discliaiged,'thoaglitkeap. 
prentice  may.  Bat  the  Innd  Chief 
J  ustice  may  issue  a  warraat  to  bring 
him  up  on  an  applicatioo  eitkr  of 
the  master  or  the  appreatiee.  R"  ▼• 
EdwarOsj  7*.  38  G.  3.  745 

APPURTENANT, 
Se^  Grant,  No.  U    ^ 

ARMT« 

See  BiLLtniro,  No.  1*  • 

ARREST, 

1.  A  defendent  who  haa  been  timted 
in  a  foreign  conntry  may  be  snest- 
ed  here  again  for  the  same  came  ef 
action.  Mauk  t.  itfurrn,  H.  38 
a  3.  470 

ASSUMPSIT, 
See  Bills  op  EzcnAnGt,  No.  1. 

PLSAniNO.  StATUTBAVFEAUm. 

1.  Where  an  act  is  to  begone  by  euk 
party  under  a  special  agreosest, 
and  the  defendant  by  his  neglect 
prevents  the  piaintiiF  carryitg  tbt 
contract  inta  execution,  iht  plsis. 
tiff  may  recover  back  any  laosef 
he  has  paid  under  .it  in  an  actioB  for 
money  had  and  received.  G^  t. 
Edwardi^  E.  37  G.  3.  181 

3.  A  party  cannot  recover  upon  a 
written  contract  made  in  JammOf 
which  by  tlie  laws  of  that  iahsd 
was  void  for  want  of  a  stamp.  Ahes 
V.  Hodg9onj  E.SfG.$..       M 

3#  A  promise  in  writing  directed  to  M 
B.  and  C.  (a  house  in  trade,)  to  pij 
for  ffoodi  tA  iMifttrniftlifid  fA  D.  dotf 
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Bot  extend  to  goods  toD.hyB, 
aad  C^  after  A*  had  witbdrawn 
from  the  partoership.  Myen  t. 
JSdge,  JS.  37  G.  3.  Page  %53 

,  Where  money  has  been  paid  by  the 
plaintiff'  to  the  defeodant  under  the 
Gompulaion  of  legal  process,  aod  it 
is  afterwards  discoYered  tiiat  the 
tnooejr  wau  not  dae,  the  plaintiff 
cannot  repofer  it  back  in  aa  action 
for  money  had  and  received.  MoT'^ 
riot  w.  Hamplpny  E.  37  G.  $.  969 

».  Assumpsit  lies  bj  the  loser  to  reco- 
coTcr  a  sum  deposited  opqn  the 
event  of  an  illegal  wager,  even  after 
such  event.  Lacaustade  j.  fFA^e, 
E.  ^QG.  3,  $36 

ATTACHMENT, 
See    AwAao,   No.   2.  Discontiitit. 
▲KCE,  No.  1.    Fbactics,  No.  8, 

V  Tlie  Court  will  not  gjrant  ^n  attacb* 
ment  against  a  peer  for  not  paying 
money  awarded,  though  the  defend, 
aat  consent  that  it  shall  Issue  on 
condition  that  it  shall  lie  in  the  of. 
fice  for  a  certain  time.  Waikery.The 
Earf  of  GrqsuenoTy  H.  37  ff.  3. 171 
9-  Nor  against  a  member  of  parlia. 
meAt.  Qamur  v.  Sir  E.  KMUh^ 
Mi,  M.  38  G.  3.  448 

ATTORNEY, 
See  Pkacticx,  No.  }1.     Warraict 
OP  AfTTOBHST,  No.  !• 

\*  The  privilege^  of  an  attoniey  oi|ly 
continue  while  he  is  a  practising  ^U 
torney,  and  while  he  has  .the  certl^. 
cate  required  by  25  (?•  3.  c.  80.— 
Brooke  v.  Bryant^  M.  37  G.  3.  25 
%  And  therefore  it  was  ruled  that  an 
attorney,  who  had  not  practised  for 
several  years,  might  be  arrested, 
though  i^ter  die  issuing  put  of  the 
Writ  and  before  the  arrest,  he  recom- 
menced hhi  practice  and  toplL  out 
.  hi  certificate^  ib. 

^*  An  attorney  plaintiff  may  sue  by 
.  confmon  process,  and  indorse  his 
own  name  on  the  copy  as  the  attqr- 
l^ey,  aqd  may  afterwards  declare  by 
iDother  attorney.  Jackion  V*  Bar* 
fwrd^  M.  37  Oi  3«  35 


4.  An  attorney  id  not  liable  to  be  rated 
to  the  poor  in  respect  to  the  profits 
of  his  profession.  A.  (r.  v.  Starlit 
fanty  M.  37  G,  3.  Page  60 

5.  The  Stat.  %  G.  2.  e.  23.  reqairing 
(as  the  previous  qualification  to  bd 
ing  admitted  as  an  attorney)  that 
the  party  shall  continue  in  the  ser^ 
vice  of  the  attorney  to  whom  he  is 

rticled  for  fire  years,  is  not  com* 
plied  with  by  the  clerk  serving  part 
of  the  time  with  another  attorney, 
with  his  master's  consent,  and  tho 
rest  of  the  time  with  hb  master.  Ex 
parie  Hill  one,  Sfc.  H.  38  G.  3.  456 

6.  An  attorney  when  in  prison  may  sue 
by  attachment  of  privilege  for  a  debt 
of  his  own  notwithstanding  the  stat* 
12  6r.  2«  c.  1 3.  s.  1 0.  Kaye,  one  Sfc. 
V.  DeneWf  T*  38  G.  3.  671 

AWARD. 

|.  Th^  Court  hare  no  authority  by  9 

&  10  IK  3.  c.  15.  to  make  a  parol 

submission  to  an'  award  a  rule  of 

Court  Jmelli.EvansyM.SVG.S- 

2.  Upon  an  application  for  an  attach- 
ment for  non  performance  of  aa 
award,  it  is  competent  to  thepartietf 
to  object  to  the  award  for  any  ille- 
gality apparent  on  the  award  thougii 
the  time  for  applying  to  set  aside  the 
award  is  expired*  Pedieg  v.  God^ 
dardj  M.  37  G.  3.  73 

3.  Bnt  the  Court  will  not  set  aside  an 
award  for  any  defect  after  the  time 

.  limited  by  the  stat.  9  &  10  )F.  3.  c* 
15.  ih. 

4«  An  award  that  the  defendant  shall 
pay  to  the  plaintiff  such  a  sum  of  mo- 
ney, unless  within  twentyM>ne  days 
(which  was  after  the  time  limited 
for  making  the  award)  the  defendant 
shall  exonerate  himself  by  affidavit 
from  certain  payments  &  receipts,  in 
which  case  he  was  only  to  pay  a  less 
sum,  is  illegal  and  void,  because  un- 
certain and  inconclusive.    /5.     73 

5.  If  an  award  be  mads  on  on  impro- 
per stamp,  and  no  application  be 
made  to  inforce  it,  the  Court  will 
not  set  it  aside.  Preston  v.  £i»f . 
woody  H.  37  G.  3.  95 

6.  Two  several  tenants  of  a  farm  agreed 
with  the  succeeding  tenant,  to  refer 
oertaia  matters  in  ^flference  respect. 
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penoD  has  been  coDTicted  on  an  in. 
dictmenC  for  falsely  sweating  to'a  debt 
under  a  commission  of  bankrupt,  (on 
wbich  indictment  he  is  to  suffer  the 
pnnishmcnC  inflicted  by  the  sereral 
statntes  against  perjury,)  the  assig. 
Bees  of  the  banlLrupt  may  recover 
from  him  double  the  sum  so  sworn  to 
in  an  action;  in  which  it  issnlBcient 
to  state  the  couTiction  of  the  defend, 
•nt  on  the  indictment,  without  also 
nlleginff  that  the  defendant  did  take 
inch  false  oath.  Holmes  and  oihersy 
Miignees  of  Brooke  a  Bankrupt ^  t. 
Walsh,  U.  38  6.  3.  Page  458 

14.  Where  the  petitioning  cr^itor's 
debt  did  not  amount  to  100/.  at  the 
time  of  the  act  of  bankruptcy,  but 
was  increased  to  more  than  100/. 
by  a  promissory  note  of  the  bank, 
rapt  due  at  that  time  bdng  indorsed 
to  the  petitioning  creditor  before  he 
petitioned  for  the  commission,  this 
debt  was  deemed  sufficient  to  sup. 
port  the  commission.  Plaisier  t. 
Hewer,  B.  38  G.  3.  498 

15.  In  order  to  constitute  (Oi  act  of 
bankruptcy  by  a  trader  in  depart, 
ittgfrom  his  dwelling-house,  it  is  not 
•lone  sufficient  that  a  creditor  should 
be  thereby  delayed,  but  the  depar. 
ture  must  also  have  been  with  that 
intent,  The  word  «  or''  in  the  stat. 

*  of  the  1  Jac.  1.  c  15.  must  be  read 
*<  anir  Fouler  f .  Padset,  H.  38 
G.  3.  509 

10.  In  an  action  of  coTenant  for  rent 
'    on  an  indenture  brought  by  (he  as- 

*  aignees  of  the  lessor  (a  bankrupt) 
the  lessee  cannot  plead  that  the  les. 
sor  nil  habuitin  tenementis.  Parker 
and  others,  Assignees  of  Steel  a  bank- 
rupt^  ▼.  Mantling,  E.  38  G.  3.  537 

J 7.  ji.  and  li,  exchanged  acceptances, 
and  each  party  haTing  nogociated  the 
respective  bills,  became  bankrupt ;  & 
B's  assignees  were  afterwards  oblig. 
ed  to  pay  a  dividend  as  drawer  on  the 
bills  accepted  by  ^.,  as  well  as  to  pay 
l/.*s  own  acceptances.  Q/i.  If^s  cer- 
tificate is  a  bur  to  an  action  brought 
against  him  by  //*s  assignees  fur  mo- 
iiry  paid,  &c.  ?  Cotehjj,  jissignee  of 
Putrs  ▼.  Dunlop,  E.  38  G.  3.    565 


18.  J.  sold  a  ship  to  B.  with  a  cine* 
nant  that  he  had  a  good  title,  tbooga 
In  fact  he  had  cone.  Atterwtiiil 
became  a  bankrupt,  and  B.  sastilsed 
damage  by  paying  the  Tslae  of  \ki 
ship  to  the  true  owner;  hdd  io  u 
acdoo  on  the  corenant  by  B.  ipisit 
A.  stadng  the  spedal  damage,  M 
A.*i  certificate  was  no  bar.  Bmui 
T.  Toulmin,  E.  38  6. 3.  Pagp  (11 

19.  A  factor  gave  his  acceptaocetoUi 
principal  for  the  amount  of  gosdi 
sold  on  account,  after  a  secret  act  of 
bankruptcy  of  the  principal,  kt 
without  notice  to  the  factor;  andiC' 
ter  notice  of  the  bankruptcy  the  fac 
tor  paid  his  acceptance  to  the  holder 
of  the  bill;  held  that  thepajacst 
was  protected  by  the  1  Joe  I.e.  15. 
f.  14.  fVUkins  *  another,  Astigseet 
of  Cofui,  T.  Oueji,  r.37»  C  3. 

BARON  AND  FEME, 
See  Evidence,  No.  3, 

I.  The  husband  cannot  be  lued  sldsi 
for  the  debt  of  his  wife  contracted 
before  marriage.  AfocAtMOii  ▼•  A^* 
Sony  T.  37  G.  3.  ^^ 

BARRATRT, 
See  IvsuRAMCB,  No.  11. 

BILt, 
See  Writ,  No.  1. 

BILL  IN  EQUTTTy 
See  Evidence,  No.  1. 

BILLS  OF  EXCHANGE  AND 
PROMISSORY  NOTES, 
See  Affidavit  to  uold  to  Buh 
No.  4.    Payments,  No.  i> 

1.  No  action  can  be  maintained  by  w 
plaintiff  on  a  note  given  to  hiD  ^T 
the  defendant,  as  an  appreotice  ^^ 
with  his  son  who  was  to  bcbooodto 
the  plaintiff,  if  it  appear  that  theiO' 
denture  executed  was  void  bj  ^* 
Stat.  8  An.  c.  9.  for  want  of  the  in- 
sertion of  such  prcniium  thereio  m' 
a  proper  stamp  in  respect  of  tbei^^ 
althdugh  the   plaintiff  didrn^x^' 
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COGNOVIT, 
See  Practice,  No.  7. 

OOLUffiRr, 
fite  GofiiTAirT,  No.  4. 

OOMMirMENT. 
1.  A  comiDiUiieDtfoi^fVtffoiiadi^prac. 
QfMeriBlegiO*  jR« '^  BiugMrif,  r.  38 
G.  t.  "Page  73G 

OOMM(»N.  M 

1.  By  minrant  df  BR  tlt]MS4ii«8ifig  ^ut  ^ 
of  or  in  retpeot  4ilfamtBykmd9j  ^c. 
the  ttthes^atisiiig  out  of^uid'hi  respaitt 
of  riffbtttif  iBommon  flppovteMtftto 
widhfarm  or  ImdB  ^nitl  pus.    £af<tf 

^  A  rigM  i0f  cmaoioii  IngroMdstate- 
nemeiit^tiiintbe  l;S  ft  M  Citr.  2. 
IS.  ▼.  The  InhnbUmU  4f  Ihnihg. 
test,  T.  88  £•  8.  «71 

CONSIDERATION, 
See  AvNuiTT,  No.  8. 

1.  A  bond  giTea  to  an  indkidaal  tottdi*. 
jMoned  to  be  Toid,  if  the  obligor  (on 
€ieoMigee8iigrediig  not  tof  ireMeote 
iiiio,  flliould  remote  ttrlaia  public 
anisanoeii,  And  mft  erect'soy  odiers  of 
thesamekihidyifiBgoeidinlftw.  JPo/- 
linwf  T.  fiiy/oK 'M.  38  &  3.     475 

CONSIGNOR  AND  CONSIGNEE* 

See  Stopping  in  Transitu. 

CONTINUANCES, 

See  Pleading,  No.  13. 

CONTRACT, 
See  Frauds,  No.  1. 

CONVEYANCE, 

See  Presumption,  No.  1. 

CONVICTION, 
T«  A  conTlction  must  contain  an  adju. 

dii-ation,   whether    the    puniahtncnt 

be  or  he  not  fixed  by  statute,     K. 

V.  J,  J.  Hart^is,  E.  37  6^.  3,      238 
3.  A  couvicrioit  of  a  justice  of  peace 

haritig  cgmp^^tent  JudstUction,  apoti 


•which  tbeipHiiotiff  wtts  m^ted'Rnd 
imprisoned,  it  still  re^fted  or  quiuh. 
'ed  eonclusiTe  eTideoce  in  f^Toufe'  of 
the  justice,  4ig«iiiit  Vh<tellti  actioa 
'of  tvespass  ilfid  fele  idipriiotimeot 
w«s  broogHU  ftrMteMtf  >.  fFftnl, 
WtmeheiHsr  jS'imi.  A^.  1757  cofm 

SeeDaswM^No.  1. 

COPYRfGH^r, 
9.  Al»ftiithMr%1iose  WOPki!ifni«tedbe. 
fote  the  etpiMftion  d(  tlrenQr.eight 
y esrrs  from  the  first  ptrblicitlon  oJT  it, 
iMjr'malitteiQ  tui-actlcni  oo  ^kettee, 
ifor  Attnmges  ngB&tm  *At  'tfbStiiing 
<p«ity,  iftAongh  the  iroirlc  t^ds  liot 
ea^red  at  Stafitmer^-Htd),  and  al« 
tkoi^it  tras  first  ffobrished  %1di. 
<o«t  Oie'name  of  the  author  affit^. 
Bedford  t.  Hoad^  E.  38  G.  3  .620 

CORON^BKS. 

I*  The  OoilD^eirs  of  frandiiKes,  {hiit  do 
not  contribfrte  to  the  countjr  Yates, 
are  not  entided  to  Ihe  itei  gWetk  by 
'stal  %5  G.  2.  c.  ^9.,  or  to  kay  fees 
to  be  paid  by  Ae  codfity.    S.T. 

37  6.  3.  63 

CORfORAWON, 
S«e  A'ppRCNTitfii,  No.  3,  4.    Bte- 

LaW.     MXNDAtetJS,  No.  i. 

1.  Setnble  that  a  cOi^oratioYi  caoaot 
make  a  fraternity.  It.  r.  Coyers' 
Company  of  NetBcaiile*upon*fj/ne^ 
£.  38  G.  3.  543 

costs. 

Sec  BiiTKbupi-,  No.  6,  Discontiwu- 

ANCtE,    No.  1.      RutES  o)r  CoCRT) 
No.  1.  pRACtlCE,  No.  1. 

li.  The  proiecutor  of  an  tndictmcnt  for 
5toppinga common  toutwa^  whu  h^ 
used  it  for  some  years  before  it  *3S 
stopped  up,  is  a  purty  grieved  witliin 
the  mcatiiui5  of  5  IK  ^V  M*  c.  1 ! .  ^»  3. 
/i.  T.  f»  i7/itff/iidii,  M.  37  G*  3*  «*2* 
SI,  CoiU 
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he  was  not  liable  to  paj  any  part  of 
the  money  produced  by  the  sale  of 
the  coals  elsewhere*  Gerrard  t. 
Ciijiony  in  Error,  T.  38  G.  3. 

page  676 

COUNTY  PALATINE, 
SecTttiAL,  No.2. 

COUNTY  RATE, 
See  Coroner. 

L  Justices  of  the  peace  at  the  Qnar- 
ter  sessions  have  no  authority  to  or. 
der  the  costs  of  a  prosecution  for  a 
misdemeanory  carried  on  under  the 
direction  of  magistrates,  to  be  aU 
lowed  out  ef  the  county  rates.  R. 
▼.  The  Inhabiianisof  the  West  RitU 
ing  of  Yorkshire f  M.  38  G.  3. 

377 

COURT  ROLL, 
See  Ikspectiok,  No.  1. 

CURTESY, 
See  TzvAVT  iw  Tail,  No.  % 

DAMAGES, 
See  New  Trial,  No.  i. 

DEATH  OF  DEFENDANT, 

See  JuooMSMT,  No.  1. 

DEED, 
See  Limitation. 

DESCENT, 
See  Seisin,  No.  1. 

!•  A.  seised  in  fee  of  a  copyhold  of  in. 
herttance  by  descent  ex  parte  ma- 
tema  surrendered  to  the  use  of  him. 
self  for  life,  remainder  to  such  per. 
ions  aud  for  such  estates  as  he 
should  by  deed  or  will  attested  by 
three  witnesses  appoint,  remainder 
in  default  of  appointment  to  him. 
self  in  fee ;  afterwards  he  mortgaged 
«nd  surrendered  to  the  u6e  of  the 
mortgagee  in  fee;  who  upon  re. 
payment  of  the  principal  and  inter. 
«st,  surrendered  to  the  mortgagor, 
held  that  the  line  of  descent  was 
thereby  broken,  and  that  the  estate 
4«scended  to  the  paternal  heir.  Doe  i 


d,  Horman  ▼.  MorgmiyH.  S7G.1 

PHem 

9.  A  feoffment  and  rcfcofiBaent  brak 

the  line  of  descent  ib  Ivi 

DEYISE, 
See  LmiTATioN. 

1.  After  a  dcTise  to  an  taCuitiafeDtre 
sa  mere  for  life,  in  case  it  should  be 
a  son,  remainder  to  sech  issae  mie 
of  such  diild  as  at  the  time  of  Is 
death  should  be  hb  beirsatUv, 
and  in  case  at  the  time  of  the  deals 
of  such  child,  there  shoaM  be  so 
such  issue  male  nor  any  dcsoeaduti 
of  such  issue  male  then  Ktiiij,  or  ■ 
case  such  child  should  not  bes  ms, 
then  OTcr ;  the  limitatiott  over  is  bsC 
too  remote  to  take  eliect  Lm§^* 
Blackaly  H.  37  G.  Z. 

%  An  executory  derise  is  good,  if  it 
must  necessarily  happen  witkiDi 
life  or  lif  es  in  being  and  tweotj^is 
years,  and  the  fraction  of  asotkr 
year  allowing  from  the  time  of  ge- 
tation.  &*  10! 

3.  Devise  to  v#.  and  her  heirs,  ssdif 
she  died  without  issue,  then  ibevtf 
enabled  to  dispose  of  the  estate  ^ 
will  or  deed,  and  for  wtat  of  suck 
issue  and  direction,  &c  then  to  ti 
devisor's  right  heirs  ;  held  thtt  1 
who  had  issue  took  an  estate  tail- 
Doe  d.  Neville  t.  Rivers^  £.  37  6. 
3.  276 

4.  A.  having  three  daughters  E  C.sod 
p.  by  will  gave  a  small  legacy  to  £. 
and  C,  and  then  gave  a  lesse-hobi 
estate  to  D.  «^  but  if  she  died  sifi 
out  having  child  or  children"  tb^s 
«  to  B.  and  after  her  to  ber  duid 
««  or  children  ;'*  D.  had  a  child  vbo 
died  in  her  lifetime;  held  that i). 
took  the  absolute  interett  is  tbi 
term,  and  consequently  that  i^ 
might  dispose  of  it  by  will.  We^- 
i^  d.  Knight  T.  Rugg.  T.  37G.i 

5.  Where  after  a  devise  to  one  for  life, 
the  devisor  limited  the  estatatotnis. 
tees  and  their  heirs  in  trust  to  pre- 
serve contingent  remainders,  aod  to 
permit  the  .tenant  for  life  to  tiki 
the  profits,  with  remainder  ofcr  on 
his  decease  J  and  he  afterwards  gtT< 
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her  estates  for  lives  with  sereral 
m  binders  over,  and  after  each  es- 
te  for  life,  he  interposed  thesa  me 
rate  to  trustees  and  their  heirs  ; 
Id  that  this  shewed  his  intent  to 
*,  that  the  estates  to  the  trustees 
ould  be  confined  to  the  lires  of 
e  seToral  tenants  for  lires,  and 
insc^quently  that  those  in  remain. 
;r  took  legal  estates,  there  being; 

>  other  circumstances  in  the  will 
»  shew  a  contrary  Intent*  Doe  d. 
ampere  t.  Hicksy  M,  38  G.  3, 

Page  433 
f.  seised,  in  fee,  by  marriage  arti- 
eSj  agreed  to  settle  his  estates  so  as 

>  secare his  intended  wife's  jointure, 
nd  the  portions  of  younger  chiU 
ren,  and  subject  thereto  upon  his 
Idest  son  in  tail  male ;  then  he  de- 
ised  those  estates  In  fee  in  case  he 
ad  no  issue^  and  subject  to  any 
ointure  he  might  make ;  and  after- 
rards  conveyed  them  by  lease  and 
elease  to  trustees,  and  their  heirs, 
n  pnrsnance  of  the  articles,  in  trust 
or  himself  in  fee,  till  the  marriage, 
md  afterwards  for  the  various  pur. 
3oses  of  the  marriage  articles,  and 
'or  default  of  issue  of  the  marriage, 
ind  subject  to  a  term  for  •  securing 
the  jointure,  to  the  use  of  himself 
in  fee :  he  afterwards  married  and 
died  without  bsue :  held  that  the 
deed  of  settlement  whereby  he  de. 
parted  with  the  whole  estate  devis- 
ed, operated  as  a  revocation  of  the 
will,  though  he  took  back  a  fee  by 
the  same  instrument,  and  though  it 
was  consistent  with  the  provisions 
of  the  will :  and  that  it  made  no  dif. 
ference  that  with  respect  to  one  of 
the  estates  the  conveyance  in  fee  to 
to  the  trustees,  was  merely  for  the 
purpose  of  creating  a  term  to  secure 
his  wife's  jointure,  and  that  the  set- 
tlor took  back  the  fee  again  subject 
to  that  term.  Goodiiile  d.  Holfordy 
V.  Otwt^^  M.  38  G.  3.  399 

.  A,  by  will  devised  all  his  freehold  and 
copyhold  lands f  &c.  in  trust  for  ccr.. 
tain  purposes,  and  afterwards  pur- 
chased new  lands ;  and  then  made  a 
codicil,  whereby  after  reciting  that 
he  had  devised  all  his  freehold  and 
copyhold  to  the  trustees  named,  he 
revoked  the  same  so  far  as  related 


to  two  of  the  trustees  named,  and 
devised  his  said  lands,  &c.  to  the 
other  trustees  upon  the  same  trusts; 
and  concluded  with  declaring  tho 
codicil  to  be  part  of  his  will.  Held 
that  such  a  republication  of  the  will 
would  not  operate  to  pass  the  after, 
purchased  lands.  Lady  5/ra/A« 
more  v.  Bowes,  H.  38  G,  3.  P.  489 
8*  ^>  by  will  bequeathed  to  his  wifo 
(besides  some  other  legacies)  a  lease** 
hold  estate  at  N.  for  her  life,  and  a 
leasehold  estate  at  W.  to  B. :  and 
by  his  codicil  he  directed  that  the 
bequests  to  his  wife  in  his  will 
should  be  in  full  of  all  claims  she 
should  be  entitled  to  on  his  real  or 
personal  estate  eicept  the  estate  for 
life  of  his  wife  in  the  premises  at 
W.z  held  that  the  wife  was  not 
thereby  entitled  to  the  estate  at  W, 
it  being  clear  that  9V.  was  put  by 
mistake  for  B.  Skerrait  t.  Oakley, 
H.  38  6.  3.  49^2 

9.  Under  a  devise  to  A.  and  the  hi^irs 
of  her  body  for  ever  as  tenants  in 
common,  and  not  as  joint-tenants, 
and  in  case  A.  die  before  twenty- 
one  or  without  leaving  Issue  of  her 
body,  then  to  B.  held  that  A.  took 
an  estate-taih  Doe  d.  Candler  v. 
Smith,  E.  38  G.  3.  631 

10.  Under  a  bequest  of  a  term  of  years 
<<  to  A.  and  the  heirs  of  his  body 
<<  and  to  their  heirs  and  assigns  for 
<'  ever,  but  in  default  of  such  issue 
<<  then  after  his  decease  to  B.  and 
<<  his  heirs,"  the  limitation  over  to  B» 
Is  good  by  way  of  executory  devise. 
Wilkinson  y.^iouth,  £.  38  G.  3, 555 

11.  Under  a  devise  to  T.  F.  and  his 
heirs,  for  ever,  and  in  case  he  should 
depart  this  life,  and  leave  no  issue, 
then  to  E.  M*  and  S.  or  the  snrvi. 
vor  or  survivors  of  tbcm,  share  and 
share  alike,  the  devise  to  E.  M,  and 
S.  is  a  good  executory  devise.  Roe 
d.  Sheers  and  others  v.  Jeffrey  and 
others,  E.  38  G.  3.  589 

12«  A.  devised  two  houses  to  his  wife 
for  life,  and  willed  that  on  payment 
of  a  sum  of  money  to  the  wife  by 
B,  (one  of  his  sons)  B.  should  share 
equally  alike  with  the  rest  of  his 
brothers  and  sisters  C*,  D,,  apd  £.; 
and  if  any  of  his  children  should  die, 
then  the  share  of  him  or  her  should 
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go  amongst  the  sortifors:  held  that 
the  children  /i.,  C,  D.,  and  E.  took 
only  estates  for  life  under  the  will. 
GoodiUle  d.  Richardson  ▼.  Edmonds^ 
E.  38  G.  3.  t'age  635 

13*  A  devise  of  lands  to  trnstees  and 
their  heirs  upon  trust  to  permit  a 
feme  covert  to  receiTe  and  take  the 
rents  and  profits,  during  her  life,  for 
her  sole'and  separate  use,  and  after 
her  decease  to  the  use  of  the  first 
and  other  sons  of  fier  bodj,  then  to 
the  daughters  as  tenants  in  common, 
urith  other  like  limitations  to  other 
femes  coverts,  vcwts  the  legal  estate 
in  the  trustees.  Horton  ▼.  Horton^ 
E.  38  G.  3.  65S 

DISCONTINUANCE. 
1.  Though  the  plain tifi*  discontinue  on 
the  common  rule  on  payment  of 
costs,  he  is  not  liable  to  an  attach- 
ment for  non-payment.  Stokes  v. 
Woodeson,  M.  37  G.  3.  6 

DISTRESS, 
See  Costs,  No.  9.     Landlord  and 
Tenant,  No.  3,  4j  5.     Officer, 
No.  1. 

1.  One  warrant  of  distress  for  the 
amount  of  several  duties  imposed  by 
difiereot  acts  of  parliament,  eachgiv. 
ing  a  power  of  distress,  is  legal.  Pat^ 
cheii  V.  Bttficroft^  T.  37  G.  3.    367 

9.  The  judgment  of  the  commissioners 
of  land*.tax  on  appeal,  is  conclusive 

.  in  an  action  of  trespass  brought 
-against  the  officer  for  levying  under 
a  warrant  of  distress.  ib^ 

3.  A  tenant  holding  over  after  the  ex- 
piration of  his  term  cannot  distrain 
the  landlord's  cattle  which  were  put 

.  upon  the  premises  by  way  of  taking 
possession.  Taunton  v.  Cosiary  M. 
38  G.  3.  431 


E. 

EJECTMENT, 

Set*  PftESLIMrTlON,  iNo-    I,    ^i.       LA^fD» 
LOKD    AMD    TL|if4^^T«        ^[OTICE:    1Q 


l.In  ejectment,  the  legal  titie  mutt 
prevail.  Goodtitied.  Jones t.  Jonet^ 
M-  37  G.  5.  Page  47 

%  The  Court  will  not  stay  the  pro- 
ceedings in  an  ejectment  brought  by 
a  mortgagee  against  a  mortgagor,  on 
the  latter  paying  principal  intertst 
and  costis  if  the  latter  has  agrt^ed  ^o 
convey  the  equity  of  redemption  to 
the  mortgagee.  Goodtiile  d.  Tq^sum 
V    Popej  E.  37  G.  3.  185 

3.  The  lessor  of  the  plaiottff  in  eject- 
ment must  prove  the  defendant  in 
pfMsession  of  the  premises  which  he 
seeks  to  recover,  although  ihe  de. 
feodant  has  entered  into  the  general 
consent  rule  to  confess  lease,  entry 
and  ouster.  Goodrighi  d.  Balck  v. 
Ridh  7  .  37  G.  3.  3^7 

4.  Where  tenant  for  life  leWes  a  fine 
though  it  is  no  bar  to  those  in  remain. 
der,  yet  it  seems  that  a  remainder, 
man  must  make  an  actual  entrybefore 
he  can  maintain  an  ejectment  Ooe 
^.Compere  v.  Hicks jM.ZS  G.  3. 433 

5.  And  where  an  entry  is  necessary  the 
demise  roast  be  laid  after  it.  id, 

6.  In  ejectment  against  several  tenants, 
the  name  of  which  was  prefixed  to 
the  notice  served  on  him  ;  and  held 
only  one  rule  was  necessary  on  mo*  . 
tioa  for  judgment  against  the  casual 
ejector.  Roe  d,  Burlton  v.  JRof, 
H.  38  G.  3.  477 

7.  An  actual  entry  is  necessary  to  avoid 
a  line,  and  the  party  so  avoidinf  it 
cannot  lay  his  demise  in  an  eject- 
ment, or  recover  the  roesoe  profits 
that  accrued  before  socb  entry.  Lee 
Compere  ▼.  Hick^y  T.  38  G.  3.  727 

ERROR. 
1.  In  an  action  on  the  1  Jae^  1*  c  15. 
s.  11.  &  12.  and  6  G.  ft.  c.  30.«.  ««• 
by- assignees  of  a  bank  rapt  against 
one  convicted  of  false  swearing  to  a 
debt  under  the  comnnsion,  to  re- 
cover  double  the  sum  so  sworu  to, 
i£  is  tiUllkient  ti^  *f4tc  liiuCuiivKitua 
of  the  dofi^uda^ul  an  the  imiiciu^"^ 
and  DO  advart(A^e  csn  bti  tAkt'o  »* 
any  d(*foi(  in  thai  judgoit-nt  1*"*  ^Z 
writ  of  error*  UUmt^  atf^^  ^^^> 
Assignees  of  Brmk  a  BMnk^^pU  '' 
H^aM,  ^- 3t(  G,  ^  ^f*    |j 
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^lie  Court  will  Dot  qnaih  a  re. 

'v^  to  a  mandamus  (which  directed 
inferior  Coart  to  give  judgment 
^.n  indictment)  merely  iiecauseit 

Lt^^s    an    erroneous  judgment  gi. 

»  below  :  but  a  writ  of  error  mast 
l^rought  to  reverse  that  judg. 

£Mit.      R.  r.  The  Justices  of  the 

".  H.  oj  Yorkshire.        Page  467. 

EVIDENCE, 
I  ^  FORMATION,  No.  4)  5.    Plead. 
ffG,   No.  5,  6.     Tbupam,  No.  % 

I^XTNESS. 

L  bill  in  chancery  is  no  eridence  of 
^  facts  contain^  in  it,  not  even  of 
bose  on  which  the  prayer  of  relief 
s  founded.  Doe.  d.  Bowerman  t. 
%tfbourn^  M.  37  G.  S.  4 

blxcept  in  the  instanae  of  a  bill  file4 
>7  an  ancestor,  which  may  be  evi. 
lence  of  a-  family  pedigree  therein 
let  forth.  7\iy/or  ▼•  C'o/e,  eor.  Lord 
KefijfOR,  HiL  1780  cited  ib,  n.  (a). 
A  recovery  io  ejectmeot  against  the 
wife,  cannot  be  given  in  evidence  in 
aa  action  against  the  hia»lMiDd  and 
vife  for  mesne  profits.  Dean  v. 
White,  H.  B7  G.  ti.  112 

In  an  actipa  of  trespas  agaiost  the 
sheriff  for  the  wrongful  act  of  a  bai. 
liff,  it  is  not  enough  (to  order  to  af. 
feet  the  sheriff)  to  prove  that  he  is  a 
general  bailiff^  and  had  given  a  bond 
of  indemnity  to  the  sheriff  as  such, 
and  to  prove  a  copy  of  the  warrant 
under  which  he  entered  and  seized 
the  plaintiff^s  goods:  but  the  privity 
between  the  bailiff  and  the  sheriff, 
most  be  established  io  tl>e  particular 
transaction  on  the  best  evidence,  by 
proTiog  the  original  warrant  of  eze- 
cutioD  from  the  sheriff  to  the  bailiff, 
or  at  least  by  proving  notice  to  pro- 
duce  it.  so  that  in  ease  of  iU  not  be- 
iog  produced  secondary  evickoce  of 
its  contents  may  be  let  in.     Drake 
T.  Sykesy  Bart.  H.  37  G.  9.       113 
S<  Parol  STldence  may  be  lit  in  to  ex- 
plain a  latent  ambiguity  in  a  will  or 
codicil.      Lord    WtdpoU  v.  Earl 
Cholmondeleyy  H.  37  G.  3.        138 
6*  But  where  th«  devisor  made  one  will 
101769,  vid  aaother  io  1757|  viitb. 


out  disposing  of  his  personalty,  and 
by  a  codicil  (reciting  that  by  his  ^1 
will  dated  in  1752,  he  had  made  no 
disposition  of  his  personalty)  dis- 
posed  of  his  personalty  and  ap« 
appointed  executors,  it  was  ruled 
that  there  was  no  latent  ambiguity 
so  as  to  let  io  parol  evidence  to  shew 
that  the  testator  intended  by  theco* 
dicil  to  confirm  the  will  of  1756,  and 
not  to  republishthatofl75%./M]^«i38 

7.  The  plaintiff's  agent  shewed  to  the 
defendant,  an  underwriter,  the  cap- 
tain's protest  cootaiuing  an  account 
of  the  loss  of  the  ship  insured,  de- 
manding payment:  held  that  this 
did  not  entitle  the  defendant  to  read 
the  protest  in  evidence  in  an  action 
on  the  policy.  Senat  v.  Porter,  Hm 
37  G.  3.  158 

^.  An  instrument  executed  abroad  and 
witnessed  by  a  foreigner  residing 
there  may  be  proved  by  evidence  of 
the  handwriting  of  the  witness  and 
of  the  contracting  party,  but  not 
by  the  latter  alone.  Barnes  y.Trofnm 
powsky,  E.  37  G.  3.  ^5 

9.  Erery.  instrument,  to  the  signing  of 
which  there  is  a  witness,  should  be 
proved  by  that  witness,  if  living,  or 
by  proving  the  handwriting  of  the 
witness  in  case  he  is  domiciled  in  a 
foreign  country  or  in  case  he  cannot 
be  found,  so  that  there  may  be  a  pre- 
sumption of  his  death.     16*       %6(i 

10.  In  trespass  the  defendant  mayg^lve 
eeidence  of  title  under  the  general 
isaue,  Dodd  v.  K^n,  T.  37  G.  3. 

354 

11.  In  trespass  for  breaking  and  en- 
tering the  plaintiff's  close  and  taking 
his  goods,  the  defendant  may  justify 
under  a  sufficient  legal  process,  if  ha 
had  it  in  fact  at  the  time,  although 
lie  declared  then  that  he  entered  for 
another  cause.  Croutlier  v.  Rams* 
boUom^  E.  38  G.  3.  654 

\%  The  defendant  may  give  in  evi- 
dence the  declarations  or  admissions 
of  the  plaintiff  on  the  record,  to  de- 
feat the  action,  although  such  plain* 
tiff  appear  to  be  only  a  trustee  for  a 
third  person.  Bauerman  v.  RaUe" 
niusj  T.  38  G.  3.  QM 

Crasb  v.  D'Aeth^  T.  30  6. 3. 670^  n^ 
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EXCISE. 
1.  After  the  duties  of  excise  are charg. 
ed  on  wash  made  for  extracting  spi. 
rits,  by  26  G.  3.  c.  73.  if  any  part  of 
the  wash  is  lost  by  accident,  the 
manufacturer  cannot  be  relieTed 
from  the  respectiTc  proportion  of  the 
duty,  as  for  an  overcharge,  i?,  v. 
B.  Sikes^  M.  37  G.  3.         Page  56 

EXCOMMUNICATION. 

1,  A  writ  de  excommunicato  capiendo 
stating  that  the  defendant  was  ex. 
communicated  in  a  cause  of  ^'  dcfa. 

'  mation  and  slander  merely  spiritual" 
is  good.  R,y. Peyton^  H.  37  G.  3. 153 

S.  If  the  sentence  of  the  greater^  in- 
stead of  the  lesser,  excommunication 
be  p  ronounced,  it  is  only  a  ground  of 
appeal;  this  Court  will  not  quash  a 
vrit  de  excommunicato  capiendo  for 
that  objection.  ib, 

3.  It  is  not  necessary  that  the  defend, 
ant  should  be  resident  in  the  diocese 
at  the  time  of  the  excommunication; 
it  is  sufficient  if  he  were  there  at  the 
time  of  the  citation.  ib» 

EXECUTION, 
See  Judgment,  No.  1. 

1 .  If  a  plaintiff  consent  to  the  defend, 
ant's  being  discharged  out  of  execu- 

'  tion  on  his  undertaking  to  pay  at  a 
future  day,  he  cannot  afterwards  sue 
out  any  execution  on  that  judgment 
in  the  event  of  the  defendant's  not 
ful fining  his  undertaking.  Tanner 
V.  Hagucy  M.  38  G.  3«  420 

EXECUTOR  AND  ADMINIS- 
TRATOR, 

See  Costs,  No.  4« 

1.  If  an  arbitrator  under  a  reference 
between  A.  and  B.  administrator, 
award  that  B,  shall  pay  a  certain  sum 
as  the  amount  of  ^'s  demand,  B.  can. 
Dot  afterwards  object  that  he  had  no 
aesets,  but  may  be  attached  for  noti. 
paymtnt.  ^forihifigifin  v,  Bariozc, 
AdimtmirtUnx^  M.  38  G,  3,      453 

EXECUTORY  DEVISE, 
SceDi^yitiE,  ISu.  10,  U, 


FACTOR, 
SeeSET.err,  No.  1. 

FARM, 
See  Grant,  No.  1. 

FEES, 
See  Holidays,  No.  1. 

FEME, 
See  Baron  and  Feme. 

FINE. 

1.  Where  a  tenant  for  life  leyies  afiae, 
where  it  is  no  bar^  to  those  in  re- 
mainder, yet  it  seems  that  a  remaio- 
der-mau  must  make  an  actual  entry 
before  he  can  maintaia  an  eject- 
ment.  Doe  d.  Compere  ▼.  Hicks ^ 
M.  38  G.  3.  Page  433 

2.  An  actual  entry  is  necessary  to  aroid 
a  fine,  and  the  party  so  a? oidiog  it, 
cannot  lay  his  demise  in  an  eject- 
ment, or  recover  ^  the  mesne  profits 
that  accrued  before  such  entry.  Lee 
Compere  v.  Hickiy  2\  38  G.  3.  727 

FOREIGN  SENTENCE, 
See  Insurance,  No.  13. 

FORFEITURE, 
See  Pleading,  No.  5,  6. 

FRAUDS. 
See  Settlement — by  renting  10/.  « 
yeoTy  No.  3. 

1.  A  sale  of  goods  for  more  than  10/. 
by  sample  in  one  place,  to  be  after- 
wards delivered  at  another,  is  within 
the  statute  of  Frauds,  if  no  part  of 
the  goods  contracted  for  were  deli- 
vered, nor  any  thing  given  by  the 
boyer  to  bind  the  bargain,  nor  any 
memorandum  thereof  in  writing. — 
Cooper  V.  ElsioHy  M.  37  G.  3.    14 

2.  The  statute  of  Frauds,  39  Car.  % 
c*  3.  s~  13. 15*,  wii&  matle  lo  [Hoi'^ 
ptirchmers,  Bragner  v-  Lm^mcai^} 
M.  37  G,  3. 

FRAUDS  (SttJtiifti  of). 
1.  A  parol  proHibe  to  pay  tie  dfltt ^f 
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tls^T,  and  also  to  do  some  other 
S  B^  ToidbythefitatnteofFraads. 
tew-  ▼.  Beckettj  E.  S7G.3.P.  201 

FREIGHT. 

co^venant  of  a  charter-party  of 
eix^btment  in  which  defeodant  co- 
iai:mted  to  pay  so  much  for  freight 

^  ^  ^oods  delifcred  at  AV*  freight 
'kiao^  be  recoTered  pro  rata  Uine* 
9  if  the  ship  be  wrecked  at  B.  be. 
re  lier  arrifal  at^.,  though  the 
fen<]aDt  accepted  his  goods  at  B, 
9oAr  ^.  Jennings^  M.  38  G.  3.  381  < 
lie  aosorer  on  freight  agreed  to  re- 
ro  part  of  the  premium  ^^  if  the 
sHip  sailed  with  confoy  and  arrim 
i^cti  :"  held  that  the  assured  were 
1  titled  to  that  return,  the  ship  hav. 
ig  sailed  with  con?oy  and  arrired, 
^oa^h  she  had  been  captured  and 
^captured,  and  the  assured  had 
»eeo  obliged  to  pay  for  sal  rage*— 
4gui/€irr.RodgerSf  M.  38 G.  3.  421 


G. 

GAME  LAWS, 
e  Information,  No.  9,  3, 4. 

GAMING, 
^  Abatemekt,  No.  3. 

GRANT. 
.  By  a  grant  of  all  tithes  arising  out 
of  or  in  respect  of /armi,  larnU^  Sfc. 
the  tithes  arising  out  of  and  in  re- 
spect of  rights  of  common  appurte. 
nant  to  such  farms  or  lands,  will 


pass. 
38  G. 


Lord  Gwydir  r.  Foakesy  £• 
3.  641 

GROATS, 
See  InsoIiTknt  Debtor,  No»  1. 


GUARDS. 
See  Billeting,  No.  1. 


H. 

HABEAS  CORPUS, 
See  Bail,  Nd.  5. 

1>  The  master  cannot  sue  out  a  habeas 


impressed,  to  be  discharged,  though 
the  apprentice  himself  may.  R,  r. 
Edwrdsj  T.  38  G.  3.  Page  745 
See  further.    Impresi^  No.  3. 

HEIR, 
See  Descent,  No.  1,  3. 

HIGHWAYS, 
See  Appeal,  No.  1,  2. 

1.  The  magistrates  are  not  bound  to 
appoint  surreyors  of  the  highways 
from  the  list  of  persons  returned  to 
them  under  stat.  13  G.  3.  c.  78.  if 
in  their  opinions  the  persons  name^ 
in  the  list,  are  not  qualified  :  but 
they  may  appoint  other  persons  of 
the  pariah  who  are  qualified.  A. 
T.  Baldwin^  H.  37  G.  3.  169 

%  Under  a  turnpike  act,  the  trustees 
bad  power  to  turn  roads  through 
priTate  grounds,  making  satisfactioa 
to  the  owners ;  and  if  they  could 
not  agree,  they  were  enabled  on  giv- 
ing notice  to  the  owners  to  summon 
a  jury  to  ascertun  the  damage,  and 
to  order  such  sum  so  ascertained  to 
be  paid  to  the  owners  :  an  inquisi* 
tion  of  the  jury  and  an  order  of  the 
trustees  under  the  abore  act,  were 
quashed,  because  it  did  not  appear 
on  the  face  of  the  proceedings,  that 
any  notice  had  been  glyen  to  the 
owners  of  the  land.  A.  t.  Bag^ 
shaxoy  T.  37  G.  3.  363 

HOLIDAYS, 

1.  The  20th  of  Mojf  is  not  a  holiday 
in  any  oi  the  law  offices,  and  conse- 
quently no  officer  can  take  an  ex. 
traordinary  fee  for  business  done  on 
that  day.  Pater  t.  Crome^  T.  37 
G.  3.  366 

3.  The  only  allowed  holidays  are  Can- 
dlemat^  the  Ascension^  and  St.  John 
the  Baptist.  ib. 

HOPS, 
See  Tithes,  No.  1. 

HUNDRED. 
1.  The  hundred  are  not  liable  in  an 
action  for  damages  brought  by  the 
person  injured  by  a  mob  beginning  to 
pull  down  his  house,  &c.  unless  the 
riot  be  of  such  kind  as  to  amount  to^ 
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felony  within  the  1  G.  1-  H.  9.  c.  5. 
Reid  T.  Clarke  and  another^  H,  98 
G.  3-  Page  406 

2.  In  that  case  the  breakini;  of  the 
plain tifi^s  windows  by  a  mob,  be- 
cause he  would  not  illuminate  his 
house  on  a  particular  occasion,  was 
held  not  to  be  within  the  act.      ib. 


J. 

JAMAICA, 

See  Assumpsit,  No.  2. 

JEOFAILS. 

1.  In  an  action  on  the  34  G.  3.  c.  %3, 
for  pirating  a  pattern  for  printing 
calico,  the  omission  of  an  aTerroent 
in  the  declaration,  ^^  that  the  day 
?^  of  first  publishing  the  pattern 
<^  was  printed  at  each  end  of  the 
piece  of  calico,"  (which  together 
with  the  name  of  the  proprietor  is 
required  by  that  statute,  the  mono- 
poly being  limited  for  three  months 
from  the  day  of  first  publishing  the 
pattern,)  was  holden  to  be  aided  by 
▼erdict ;  it  being  stated  in  the  do- 
claration  that  tile  defendants  pirated 
the  pattern  zeiihin  the  term  of  three 
months  from  the  day  of  the  first 
publishing  thereof  j  and  while  the 
plaintiffs  were  entitled  to  have  the 
sole  right  of  printing  the  same^  Sfc. 
Macmurdo  v.  Smithy  11.  38  6r.  3.  5 1 8 

%  If  a  local  action  be  brought  and 
tried  in  a  wrong  county,  the  defect 
is  aided  after  verdict  by  16  and  17 
Car.  2.  c.  8.  The  Mayor^  ^c.  of 
London  v.  Co/e,  E.  38  G.  3.      583 

IMPARLANCE, 

Sec  PiiACTiCE,  No.  19, 

IMPRESS- 
1.  The  Stat.  6^-7  W.  3.  c.  18.  $,  19. 

alluwlog  the  master  of  a  collier  to 
is^JtiiinittLE  two  seamen  free  from  be^ 
Ing  impressctl,  Jsno  longer  in  forci;. 
Ex  parle  GaUik^  7\  31  G.  673 
5,  If  an  apprentice  be  impressed  into 
the  boa^BorTJee,  the  master  catmot 
nuQ  out  an  habeas  corpus  to  bring 
bip  up  to  be  discharged^  though  th^ 


apprentice  may.  R.  t.  Edwards^  T. 
38  G.  3.  tuge  745 

3.  But  the  Lord  Chief  Justice  may  is- 
sue a  warrant  to  bring  him  up  oo 
the  application  either  of  the  master 
or  the  apprentice.  «     ib. 

INDICTxMENT, 
Sec  Pleading.  Pkrjury,  N0.I9  %  3. 
Certioraki,  No.  1. 

1.  An  indictment  or  information  for  a 
libel)  need  not  charge  the  offence  to 
have  been  committed  vi  et  armisy  or 
allege  that  the  libellous  matter  is 
false.     R.  T.  Burks^  M.  37  G.  3.  4 

9.  On  an  indictment  for  a  nuisance  in 
erecting  a  wall  across  a  road  (not 
for  continuing  the  nuisance)  is  oat 
necessaiy  to  adjudge  that  (he  nui- 
sance be  abated.  Semb.  R.  w.  the 
Justices  of  the  IV.  R.  qf  Yorkshire^ 
H.  38  G.  3.  467 

INFORMATION, 
See  Indictment. 

1.  The  Court  will  grant  a  rule  nisi  for 
a  criminal  information  at  the  end  of 
a  t(5rm  against  a  magistrate  for  maU 
practices  during  the  iennj  but  not 
for  any  misconduct  before  the  term. 
R.  ▼.  C.  Smithj  M.  37  G.  3.       80 

2.  It  is  no  objection  to  an  information 
on  the  game  laws,  that  is  not  qui 
tarn  R.r.9V.  Lovet,  H.  37  G.3. 152 

3.  On  an  informatioa  on  the  game 
laws,  diarging  the  defendant  with 
keeping  and  using  a  dog,  and  also  a 
gun  on  the  same  day,  he  can  only 
be  convicted  in  one  penalty.       ib. 

4.  If  the  evidence  be  given  on  the  same 
day  that  the  defendant  appeared  and 
pleaded,  it  will  be  intended  that  the 

^^   evideitccwas  giveu  in  his  preseitcei*- 

5.  A  magbtratc  sbould  state  ail  ^^ 
evidence  in  Ihe  convictioOi  aoj  nt^t 
merely  Ihc  result  of  it-  '^* 

6.  When  a  statute  creates  a  peaa1tf> 
and  lays  that  otre  mokty  shall  bt- 1^ 
the  use  of  the  kiug  and  the  otUcr  It* 
a  eotumon  itift>rmer,  the  liing  Jn*Jf 
6iie  for  the  t^hule  by  an  information 
filed  \nB.R.  by  tht:  AttoruqGcot*- 
lalj  unless  a  cam  mo  u  iufonncr  b^ 
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<»mtneB€ed  a  ^vt  torn  suit  for  the 
peiurity.     jR.  T.  Hymenj  £.  38  6r.  3. 

Page  536 

INQUIRY,  W*i>f 
See  Practice,  No.  16,  17,  18. 

INSOLVENT  DEBTOR. 
LA  iiote  for  groats  must  be  signed 
by  all  the  creditors  ;  if  it  be  not, 
the  defendant  is  entitled  to  be  dis. 
chaxged,  though  he  has  receired 
some  payments  under  it.  .  R,  ▼. 
WUkinaon^  H.  87  G.  3.  156 

^  The  insolient  act  34  6.  3.  c.  69. 
does  not  discharge  the  person  of  an 
insolvent  (who  is  entitled  to  the  be- 
nefit of  that  act)  from  the  payment 
of  the  arrears  of  an  annuity  becom- 
ing  due  after  his  discharge,  on  a  co. 
Tenant  made  before  the  act.  Marks 
▼.  Dp/ofi,  T.  37  G.  3.  305 

3.  InsolTent  debtors  petitioning  under 
the  Lords'  act  32  6.  3.  and  subse- 
qnent  acts  for  their  farther  relief, 
shall  be  brought  into  court  during 
term  time  on  Monday$  and  Thurs* 
days  only.  Reg.  Gen,  £1.376.3. 454 
4.  The  notes  for  the  weekly  payments 
of  Zs*  6d.  under  the  Lords'  act  must 
be  stamped.  Pitman  t.  Haynet^  H. 
38  G.  4.  530 

Sed  eofiira  in  TeheU  t.  Casey,  T.  38 
6. 3.  670 

INSPECTION  OF  COURT 
ROLLS. 
1.  A  freehold  tenant  of  a  manor  has  no 
right  to  inspect  the  court  roils,  un. 
less  there  is  some  cause  depending 
in  which  his  right  may  be  involved* 
A.  V.  Allgood,  T.  38  G.  3.       746 

INSURANCE, 

See  Evidence,  No.  7. 

1.  A  sailor  cannot  insure  either  his 
wages,  or  any  thing  that  he  is  to  re. 
ceive  at  the  end  of  the  voyage,  in 
lieu  of  wages,  e.  g>  slaves.  IVebster 
V.  De  Tastety  H.  37  G.  3.         157 

%  Nor  can  he  recover  the  value  of 
such  thing  in  an  action  against  his 
agent  for. negligence  in  not  procur. 
]D(f  such  insurance.  r$. 


3.  The  assured  cannot  recover  on  a  po« 
licy  of  assurance,  unless  they  equip 
the  ship  with  every  thing  necessary 
to  her  navigation  during  the  voyage; 
and  therefore  they  cannot  recover  if 
there  be  no  pilot  on  board.  Lam  r. 
Uollingsworih,  H.  37  6r.  3.  P.  IM 

4.  Whether  it  be  necessary  to  the 
right  of  the  assured  to  recover  that^ 
in  navigating  up  the  TTkameSf  there 
should  be  a  pilot  on  board  qualified 
according  to  the  directions  of  the 
Stat  5.  G.  2.  c.  90?  Qu.  ib. 

5.  The  assured  cannot  recover  on  a 
policy  of  insurance  unless  they  make 
a  full  disclosure  of  ail  thecircum. 
stances  of  the  intended  voyage,  even 
with  respect  to  the  ^rack  the  ship 
intends  to  take.  Middkwood  t. 
Blake,  H.  37  G.  3.  162 

6.  By  Stat.  31  (r.  3.  c.  54.  s.  7.  for 
regulating  the  African  slave-trade, 
it  is  necessary  that  the  certitcate  of 
the  captain's  having  served  as  that 
act  requires,  should  be  attested  by 
the  owner  or  owners  of  the  ship  or 
ships  in  which  the  service  was  per- 
formed ;  and  the  assured  cannot  ve- 
cover  on  a  policy  on  a  ship  whose 
captain  has  net  such  a  certificate. — 
Farmer  v.  Legg^  £.  37  G.  3.     186 

7.  If  an  Insurance  be  effected  on  fruit, 
'  and  the  policy  contain  the  usual 

memorandum  ^<  corn,  fruit,  &c. 
^^  warranted  free  from  average  un. 
<^  less  general  or  the  ship  be  strand, 
ed,"  and  the  ship  be  in  face  strand- 
ed  in  the  course  of  the  voyage,  the 
underwriters  are  liable  for  an  ave. 
rage  loss  arising  from  the  perils  of 
the  seas,  though  no  part  of  the  loss  i 
arise  from  the  act  of  stranding.  Burm  \ 
netiY.  Kensington,  E.  37  6.  3.  210  I 

8.  A  company  of  ship-owners  engaged  i 
to  insure  each  other's  ships,  and  co.  : 
venanted  severally,  and  net  jointly, 
to  pay  a  certain  sam  in  case  of  loss, 
in  proportion    to  their  respective 
shares,  but  in  case  of  the  insolvency . 
of  any  one  of  the  members,  all  the .' 
others  were  to  be  responsible ;  held 
that  this  contract  was  void  by  the' 
■tat  6  G.  1.  c.  18.  s,  12.    Lees  v.! 
Sfoith,  T.  37  G.  3.  338* 

9.    if 
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9.  If  tbe  credit  of  any  companj  (ex- 
cept the  Royal  Ezcbaoge  Assurance 
Compaoy  and  the  London  Assurance 
Compaoy  )  be  in  any  event  pledged  in 
a  contract  of  insurance,  the  contract 
ia  Toid  by  tbatsUtnte.    lb.  P.  341 

10.  The  insurer  on  freight  agreed  to  re. 
turn  part  of  the  premium  ^^  if  the 
*<  ship  sailed  with  convoy  and  arri^ 
^^  ted :  held  that  the  assured  were 
entitled  to  that  return,  the  ship  hav. 
log  sailed  with  convoy  and  arrived, 
though  she  had  been  captured  and 
recaptured,  and  the  assured  had 
beoD  obliged  to  pay  for  salvage. — 
Agnilar  r.Rodgers^  M.  38  G.  3.  421 

11.  A  deviation  of  a  vessel  from  the 
voyage  insured,  through  the  igno- 
ranee  of  the  captain  or  from  any 
other  motive  not  fraudulent,  though 
it  avoids  the  policy,  does  not  con. 
atitnte  an  act  of  barratry.  Pkyn  v. 
Rogol  Exchange  Assurance  Compa^ 
njr,  H.  38  6. 3.  605 

12*  la  an  action  on  a  policy  of  insur. 

ance  on  goods  warranted  American^ 

CO  board  a  ship  from  London  to 

yirginioy  a  sentence  of  a  foreign 

eoort,  which    after    reciting    that 

^^  forasmuch  as  the  true  destinatian 

*<  of  the  vessel  was  for  the  English 

^<  islands,  having  been  hired  and 

*^  loaded  at  London^  and  having  on 

s«  board  eighty  barrels  of  gunpow- 

^*  der,  declares  the  ship  and  cargo  a 

^^  good  prize,''  is  not  conclusive  evi. 

dence  against  the  warranty  of  neu. 

trality ;  because  the  special  grounds 

assigned  for  the  sentence  do  not  ne. 

cessarily  lead  Co  sueh  a  conclusion. 

Calvert  ▼.  Bovile^  H.  38  G.  3.  523 

13»  By  the  sentence  of  a  French  court 

of  adBkiraltyitappeared  that  the  ship 

insared,  uarranted  Americanj  had 

beea  condemned  as  enemy's  proper. 

tjy  for  want  of  having  on  board  a 

roie  d^equipage  or  list  of  the  crew, 

anch  as  is  required  by  a  marine  ordi. 

nance  of  France^  and  adjudged  by 

the  court  there  to  be  requisite  within 

tbe  meaning  of  the  treaty  of  com- 

wcrce  between  France  and  Americai 

held  to  beconcluMTeevidenceagainst 

tbe  warranty  of  aeuUaUty,  though  in 


fact  the  ship  was  AmeriemL,  G^sr 
T.  'Agttilar^  7.  3S  G.  3.  P«r  6S1 
14.  A  warranty  ia  a  policj  of  insar- 
ance  that  the  ship  is  Amerie^  pro. 
party,  means  that  the  ahip  Is  ead. 
tied  to  all  the  privileges  of  an  Jem- 
rican  flag  ;  and  if  she  have  no  pass, 
port  on  board  (v^hich  is  required  bv 
treaty  between  France  aad  America) 
the  warranty  is  oot  complied  with, 
and  tbe  assured  cannot  recover 
against  the  underwriter ;  thoogh  in 
fact  the  ship  suffer  no  incoovenieooe 
in  the  voyage  from  the  want  of  the 
passport.  Rich  ?.  Parker^  T.  ZS  G- 
3.  705 

INTEREST, 
See  Bond,  No.  2. 

JOINT  AifD  SEVERAL^ 
See  AwA&D,  No  6. 

JUDGMENT. 

1.  A  judgment  signed  in  any  part  of 
the  term  or  the  subsequent  vacation, 
relates  back  to  the  fint  day  of  the 
term,  notwithstanding  the  death  of 
the  defendant  before  judgment  ac 
tually  signed;  and  an  eiecatioo 
against  the  defendant's  goods  nay 
be  taken  out  upon  it,  tasted  the  list 
day  of  the  term.  Bragner  v.  Lang* 
mead,  M.  37  6.  3.  20 

2.  ^But  if  the  execution  be  not  tested 
until  after  the  defendant's  death,  it 
is  irregular,     lb*  24 

JUDGMENT  asinCaseofaNonsmi. 

1.  The  plaintiff  in  a  qui  tarn  action  on 
the  Stat  7  G.  2.  c.  8.  withdrew  his 
record,  because  the  broker  who  ne- 
gotiated the  illegal  contract  for 
stock,  refused  to  give  evidence  for 
fear  of  subjecting  himself  to  a  pe- 
nalty on  the  same  act;  this  was 
hoiden  to  be  a  sufficient  reason  for 
discharging  a  rule  for  judgmenti  as 
in  case  of  a  nonsuit  for  not  proceed, 
ing  to  trial,  though  the  witoest'i 
liability  to  be  sued,  would  not  be 
removed  until  after  the  three  ssc- 
ceeding  terms.  Raqtus  q*  U  v.  Sfi' 
cer^  a.  37  G.  3.  178 
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JURISDICTION, 
See  Highways,  No.  2. 

JUSTICE  OF  PEACE. 

1«  No  action  can  be  brought  against  a 
jastice  of  the  peace  for  any  act  done 
bj  him  in  that  character,  withoot 
giTing  him  a  mpnth's  notice  of  the 
wrUor  process  intended  to  be  sued  ou  t 
as  wel  1  as  of  the  cause  of  action.  Love* 
lace  ▼.  Curry ^  E.  38  G.  3.  Page  631 

d.  Notite  of  an  action  on  the  case  for 
false  imprisonmenf  and  assault^  was 
held  not  sufficient  to  support  an  acm 
lion  of  trespass  and  false  imprisonm 
ment.  Per  Yates  J.  Strickland  r. 
fVardy  Winchester  Summer  Assizes 
1767.  1^.  n. 


LAND, 
See  Grant,  No.  l. 

LANDLORD  AND  TENANT, 
S  ee  Lease,    Notice  to  quit. 

1.  If  a  tenant  for  life,  under  a  limited 
power  of  leasing,  grant  a  lease  ex. 
cecding  his  power,  the  lease  is  yoid 
and  not  capable  of  confirmation  of 
the  remainder.man*  Doe  d.  Mar^- 
tin  V.  ffatts^  H.  37  6?.  3.  83 

9.  But  if  the  remainder-man  accept 
rent  as  rent,  after  the  death  of  the 
tenant  for  life,  it  is  an  admission  that 
the  defendant  is  his  tenant,  and  the 
tenant  is  entitled  to  notice  to  quit.  ib. 

3.  Where  a  landlord  has  a  right  to  re. 
enter  for  non.pajment  of  rent,  he 
cannot  recover  in  ejectment  at  com. 
men  law,  unless  he  demand  the  rent 
on  the  day  when  it  becomes  due: 
nor  under  the  stat.  4  G.  %  c.  28.  s, 
%  if  there  be  a  sufficient  distress  on 
the  premises.  Doe  d.  Foster  y. 
Wandlass,  U.  37  G.  3  117 

4.  A  sheriff's  officer,  being  in  posses- 
sion of  the  tenant's  effects  under  an 
outlawry,  made  a  distress  for  rent, 
sold  the  goods  distrained,  and  after. 
wards  the  outlawry  was  rerersod ; 


held  that  the  officer  was  liable  to  p 
the  prodnceof  the  goods  to  the  lao 
lord  in  an  action  for  money  had  a 
received.  St.  John's  Colkgefixfot 
▼.  Muroatt^  E.  37  G.  3.    Page  2 

5.  The  goods  of  a  tenant  are  liable  i 
•  a  year's  rent,  notwithstanding 

outlawry  in  a  crt;i7  suit.  i 

6.  A  tenant  holding  over  after  the  c 
piration  of  his  term  cannot  distri 
the  landlord's  cattle  which  were  f 
upon  the  premises  by  way  of  takl 
possession.  Taunton  v.  CostOTj  j 
38  G.  3.  4 

7.  The  landlord  has  a  right  to  en( 
on  the  expiration  of  the  term,  thou 
if  he  do  it  with  a  strong  hand  todi 
possess  the  tenant  by  force,  he  m 
be  indicted.  i 

8«  If  B.  claiming  under  A.  let  laa 
for  a  year  to  C,  and  die,  and  . 
afterwards  bring  an  ejectment  agaii 
C,  C.  cannot  dispute  the  title  of . 
Barwick  d.  the  Mayor  and  Aldt 
men  of  Richmond  in  Yorkshire 
Thompson^  H.  38  G..3.  4 

9.  In  an  action  of  covenant  on  rent* 
an  indenture  brought  by  the  assi 
nees  of  the  lessor  (a  bankrupt)  t 
lessee  cannot  plead  that  the  lesa 
nil  habuit  in  tenementis.  Parker 
others^  Assignees  of  Steel  a  Ban 
ruptj  ▼•  Manning^  E.  38  G.  3.  6 

LEASE. 
1.  By  a  marriage  settlement  an  estc 
was  settled  to  the  use  of  the  wife! 
life,  remainder  to  such  persons  a) 
for  such  estates  as  she  should  by  de 
or  will  attested  by  three  witnesses  a 
point,  and  for  want  of  such  appoit 
ment  reversion  to  herself  in  fpe.  Di 
ing  her  husband's  life  she  made  a  vi 
in  pursuance  of  the  power,  devlil 
the  estate  to  A,  in  fee ;  after  whi 
she  and  her  husband  executed  a  loi 
of  part  of  the  settled  estate  to  the  d 
fendant,  not  executed  pursuant  to  i 
power,and  after  her  fausband'sdea( 
she  received  rent  from  the  defenda 
Held  that  such  lease  was  voida] 
onlyby her  upon  her  husband's  deal 
and  that  her  receipt  of  rent  accrui 
afterwards  was  a  confirmation  of 
against  Jft  who  claimed  under  her  ^ 

nointn^ 
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potntmeiit   by  the   will.    Doe  d. 
CoUims  T.  f^eiler^  H.  38  6.  t. 

Pagers 

I  Wkere  « teoaot  for  life  grafts  a  lease 
lor  years,  which  U  void  agaissC  (he 
remainder-man,  and  the  latter  before 
lie  elects,  to  aroid  it,  reedres  vent 
from  the  tenaat,  wherebj  a  tenancy 
froB  year  to  year  is  created  ;  yet 
this  is  with  reference  to  the  old 
term,  and  therefore  a  half  year's 
notice  to  quit  for  the  remainder-man 
ending  with  the  old  year  is  good.  ib. 

i.  Under  a  power  of  leasing  for  one, 
two,  or  three  iiTes,  or  for  any  term 
of  years  determinable  on  one,  two, 
or  three  li res,  sach  iiresaswere  then 
demised  for  any  such  term,  lands  are 
not  incladed  which  were  then  held 
Boder  a  demise  ^^  to  kV.  and  G.  for 
^^  00  years,  if  ^.and  his  widow  and 
^*  any  eldest  son  liTing  or  in  venire  sa 
^*  NMreat  the  time  of  his  (W.*s)death 
^  or  if  Bo  son,  any  eldest  daughter 
^^  then  liring  or  in  venire  sa  mere^  or 
*^  any  or  either  of  those  three,  vh. 
^  of  the  said  W.  and  such  his  wife 
^  ton  or  daughter  should  so  long  lire 
*^  remainder  to  the  said  G»  and  hb 
^*  widow  son  or  daughter  in  the  same 
*^  manner  ;"  of  which  descripiioa  of 
persons  five  were  in  fact  living  at  the 
time  of  the  power  reserred,  who  were 
all  entitled  in  succession,  three  at  a 
time,  to  come  In  under  the  lease  : 
for  under  such  a  general  power,  the 
three  lives  must  be  certain  and  co- 
existing. Doe  d.  Wyndhum  J.  HaU 
combey  T.  38  G.  3.  713 

LIBEL, 

•  iHntCTMEMT,  No.  L 

LIBERUM  TENEMENTUM, 
e  EvioEiicz,  No.  10. 

LIMITATION, 
B  Detise. 

By  deed  and  fine  an  estate  was  limited 
to  the  use  of  the  husband  for  life, 
remainder  to  trustees  and  their  heirs 
luring  his  life  to  preserve  contingent 
•emainders,  remainder  to  the  wife  for 
ife,  aud  remainder  to  trustees  and 


their  heirs,  (not  saying  dorii^  her 
life,)  in  trust  to  support  thecootm- 
gent  uses  and  estates  thcceia  after  li- 
mited, remainder  to  the  first  and 
other  SOBS  in  tail^  remainder  to  the 
wife  in  tail,  remainder  in  default  of 
issue  to  such  persons  and  for  sack 
.  estates  as  she  should  appoint,  ^c : 
held  that  the  trustees  took  a  kgti 
estate  in  foe  after  the  detemiiaauoa 
of  the  wife's  life-estate,  and  that  all 
the  subsequent  I  imitations  were  trssl- 
estates,  held  also  that  no  app<4at- 
meat  by  the  wife  to  the  use  oi  the 
right  heirs  of  the  husband  could  sot 
unite  wKh  the  antecedent  life-e&ute 
of  the  husband,  but  could  only  give 
an  equitable  estate  to  the  persoa 
who  at  bis  death  should  answer  the 
description  of  his  right  heir.  I^^no- 
hies  and  fVife^  t.  Hhrns^  M,  38 
G.  3.  P.  438  4r  342 

LITERARY  PROPERTY, 
See  Copyright. 


MANDAMUS. 
See  Amendmekx,  No.  7. 

1.  The  Court  will  not  quash  a  retara 
to  a  maadamus  (which  directed  sa 
Inferior  court  to  give  judgment  on 
an  Indictment)  merely  because  it 
states  an  errooeons  judgneut  gi- 
ven below:  but  a  writ  most  be 
brooi^t  to  reverse  that  judgoeot 
— R.  T.  The  Justices  af  W.  R.  of 
Yorkshire^  H.  38  G.  3.  467 

2.  In  a  mandamus  to  a  company  lo  a 
corporation  to  compel  them  to  iorol 
indentures  of  apprenticeship  it  is  iuf- 
ficient  to  state  generally  that  dioie 
who  hare  served  a  free  bargess,  &c 
under  indentures  of  appreatioe»bip) 
and  whose  indeiktures  hare  been  is- 
rolled,  are  entitled  tobeadflittetfto 
their  freedom  ;  that  A.B,  bid  &ert. 
ed,  &c.,  that  his  indentures  usgbt 
to  have  been  in  rolled  on  beiog  teo- 
dered,  &c.  and  that  they  were  ten- 
dered for  that  purpose,  but  (bat/lie 
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flefendaiits  refosed  to  inrol  them. — 
K.  r.  The  Wardens  of  the  Cooper  at" 
CawnpBnj  of  NevocasHe'Upon^Tyne^ 
E^  38  G.  3.  Page  643 

MESNE  PROFITS. 
%  •  An  actoal  entry  Is  necessary  to  aToid 
a  fioe,  and  the  party  so  aroiding  it 
cannot  lay  his  demise  in  an  ejectment 
or  recover  the  mesne  profits  that  ac- 
crued before  such  entry*  Lee  Cotn^ 
pere  w.  Hicksj  T.  38  G.  3.        727 

MILITIA. 

1*  An  order  for  reimbarsement  under 

the  93  G.  3.  c.  8.  #.  3.  made  npon 

the  parish  for  which  a  substitute  in 

the  militia  senres,  to  indemnify  the 

parish  In  which  such  substitute's  fa. 

mily  shall  have  become  chargeable 

and  been  relieved  under  an  order  of 

maintenance,  must  be  made  by  the 

same   magistrate  and  at  the  same 

time  as  the  first  order  of  maintenance: 

and  notice  of  such  order  of  reim. 

bursement  ought  to  be  served  upon 

the  parish  to  be  affected  by  It  before 

they  can  be  proceeded  against  cri. 

minally  for  disobedience  to  it.     R, 

T.  The  Inhabitants  of  Ledburtf^  £ 

38  6^.3.  558 

2.  Semble^  That  if  the  substitute  be 

sworn  and  actually  serve,  his  family 

are  entitled  to  be  relieved  within  the 

meaning  of  the  20  G.  3.  c.  107.  s* 

24.,  and  33  G.  3.  c.  8.  #•  3.  though 

the  substitute  were  not  previously 

approved  by  two  deputy-lien  tenants, 

or  iarolled.  tb. 

MISNOMER, 
See  Pleading,  No.  8. 

MORTGAGOR, 

See  DEsctiNT.      Ejectmbnt,  No.  2. 
Ship,  No.  2. 


N. 

NAVIGATION. 

1.  Bj  a  navigation  act  the  shares  were 
declared  to  be  vested  in  the  subscri- 
bers the!  r  execatoxs  and  futigm^  with 


power  to  the  subscribera  io  assign 
their  shares  ;  and  a  committee  to  be 
appointed  under  the^t  were  autho- 
rised to  make  calls  on  the  propria 
tors  of  shares,  at  such  time  as  they 
shonld  think  fit ;  held  that  an  origi. 
nal  subscriber  is  not  liable  for  any 
call  made  by  the  committee  after 
assigning  his  share.  The' Huddere^^ 
field  Canal  Company  T.  Buckley^  M. 
37  G.  3.  pa^e  3S 

2.  The  same  act  empowered  the  com« 
pany  to  sue  for  calls,  &c.  <<  by  ac« 
<<  tlon  of  debt,  or  on  the  case  :'*  it 
was  ruled  that  an  action  on  the  case 
in  tort  lay.  t&« 

NEW  TRIAL. 
1  •  In  an  action  on  the  ease  for  di^ertu 
ing  theplaintiflPs  watercourse,  where 
the  jury  nnder  circumstances  of  ag« 
gravation  gave  3000/.  damage^,  the 
Court  granted  a  new  trial  on  the 
ground  that  the  damages  gften  great, 
ly  exceeded  the  amount  of  the  in« 
jury  proved :  but  they  directed  thai 
the  former  yerdict  should  stand  as  a 
security  in  the  mean  time  for  the 
damages  which  might  be  giyen  oi 
the  second  trial.'  Fleydeil  t.  ton 
Dorchester^  H.  38  G.  3.  621 

NIL  HABUrr  IN  TBNE. 
MENTIS, 
See  CoTCNAMT,  No.  2. 

NISI  PRIUS, 

See  Writ,  No.  1,  2. 

NON  PROS, 

See  Practice,  No.  3. 

NONSUIT, 

See  JuDGMEXT,  as  in  case  of. 

NOTICE, 
See  Justice  of  Peace,  No.  1,  2. 

NOTICE  TO  QUIT, 

See  Landlord  and  Tenant.    No.  ' 

1.  A  notice  delivered  to  a  tenant  ' 
Michaelmas  1796  to  quit  at  "  Lad 
i/tfj/' whteh  will  be  ia  the  year  1795 
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vas  holden  to  be  a  good  notice  to 
quit  at  Lady^dajf  1796.  Doe  d. 
Duke  of  Bedford  v.  Kighii^,  M.  37 
G.  3.  Page  63 

Where  tenant  for  life  grants  a  lease 
for  years  which  is  Toid  against  the 
remainder.man,  and  theJatter  be- 
fore he  elects,  to  aToid  it  receiTes 
rent  from  the  tenant,  whereby  a  te* 
nancy  from  year  to  year  is  created  ; 
yet  this  is  with  reference  to  the  old 
term,  and  therefore  half  a  year's 
notice  to  ^uit  from  the  remainder* 
roan  ending  with  the  old  year,  is 
good.  Doe  d.  Collins  v.  Weiier,  H. 
37  G.  3.  478 

NUISANCE, 
e    BoNB,    No.    3.      Indictment, 
No.  2. 


OCCUPIER, 
e  Poor  Rate,  No.  2,  8. 

OFFICER, 
A  churchwarden  making  a  distress 
for  a  poor-rate  under  a  warrant  of 
magistrates,  is  entitled  to  the  pro. 
tection  of  the  stat.  24.  6.  3.  c.  44. 
In  haWng  the  magistrates  joined 
with  him  as  defendants  in  an  action 
of  trespass.  Harper  t.  Carr^  £.  37 
G.  3.  270 


OUTLAWRY, 
e  Landlord  and  Tenant, 
5. 


No.  4, 


PALATINE  COUNTY, 
s  Trial^  No.  2. 

PARISH  APPRENTICE, 
I  Apprentice,  No.  1,  2. 

PARTNER, 
^  Abatement,  No.  3.    Assumpsit, 
No*  3.    Insurance,  No.  8* 


1.  One  partner  cannot  bind  the  other 
partners  by  deed.  Harrison  t.  Rush* 
tsorthy  E.  37  6.  3.  Page  207 

2.  But  he  may  by  drawing  or  accept* 
ing  bills  of  exchange.     lb.        2iO 

PARTY  GRIEVED, 
See  Costs,  No.  1,  2. 

PAYMENT, 
See  Bankrupt,  No.  19. 

1.  If  the  seller  of  goods  take  notes  or 
bills  for  them,  without  agreeing  to 
run  the  risk  of  the  notes  being  paid,, 
and  the  notes  turn  out  to  be  worth 
nothing,  this  will  not  be  considered 
as  payment.  Ouenson  v.  Morse^  M» 
37  G.  3.  64 

PAYMENT  OF  MONEY  INTO 
COURT, 
See  Costs,  No.  6. 

1.  The  Court  will  not  permit  a  de- 
fendant to  pay  money  into  court  in 
an  action  against  the  sheriff  for  a 
false  return  to  a  Ji.  /a.  Bowles  r. 
Fuller^  T.  37  G.  3.  335 

PEDIGREE, 
See  Evidence,  No.  2. 

PEER, 
See  Attachment,  No.  1. 

PENALTY, 
See  Information,  No.  3. 

1.  When  a  statute  creates  a  penal fy, 
and  says  that  one  moiety  shall  be  toT 
the  use  of  the  king  and  the  other  to 
a  common  informer,  the  king  may 
sue  for  the  whole,  unless  a  commoor 
informer  has  commenced  a  qui  tatu 
suit  for  the  penalty.  A.  t.  Jfymen^ 
E.  38  G.  3.  5S5 

2.  In  such  a  case  the  king  may  recoTCP 
the  penalty  by  an  information  filed 
by  tho  Attorney  General  in  B.R.  id. 

1.  An  indictment  for  perjury  assigned 

on  an  affidavit  sworn  before  the  court 

of  B.  R*  need  not  state,  nor  is  it 

necessary 
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ary  to  prore,  that  the  affida- 
vit ^vraft  filed  of  record  or  exhibited 
to  ttie  Coort,  or  in  any  manner  used 
l>y  the  party,  R.  t.  Crossley^  T. 
37  G.  3.  Page  315 

B.  Perjury  may  be  assigned  on  an  affi- 
davit  of  an  attorney  of  the  court, 
s^ade  in  answer  to  a  charge  exhibited 
against  him  in  a  summary  way,  for 
ba  ving  in  his  possession  blank  pieces 
of  paper  with  affidavit  stamps,  and 
the  signatures  of  a  Master  cxtraor. 
dinary  in  Chancery,  and   another 
person  at  the  bottom  of  the  papers.tft. 
S*  It  is  no  objection  to  such  an  in- 
dictment  that  it  is  not  stated  where 
the  court  was  holden  when  the  ori- 
ginal  application  was  made,  or  when 
the  rule  was  made  calling  on  the  de- 
fendant  to  answer  the  charge,  a  suf- 
ficient Tenue  being  laid  to  the  fact 
of  taking  the  false  oath.    lb.     315 

PHYSICIANS. 

1.  A  doctor  of  physic,  who  has  been 
Jicensed  by  the  College  of  Physici- 
ans  to  practice  physic  \sk  London 
and  within  seTon  miles,  cannot  claim 
as  a  matter  of  right  to  be  examined 
by  the  College  in  order  to  his  being 
admitted  a  fellow  of  the  College.— 
B.  T.  The  President  and  College  of 
Physicianij  E.  37  G.  3.  383 

2.  The  College  of  Physicians,  who  have 
power  by  their  charter  (confirmed 
by  act  of  parliament)  to  make  bye- 
laws,  have  made  bye-laws  respect, 
ing  the  qualification  of  persons  to  be 
admitted  into  the  College :  by  them 
it  is  ordained  that  no  person  shall 
be  admitted  into  the  class  of  candi. 
dates  before  admission  into  the  CoU 
lege,  unles  he  has  taken  a  degree  of 
M.  D.  at  Oxfordf  Cambridge  or 
Dublin^  except  io  two  cases  ;  in  one 
of  those  cases,  the  president  may 
propose  once  In  every  other  year  a 
doctor  of  physic  of  a  certain  stand- 
ing, and  if  he  be  approved  by  the 
College,  he  may  be  admitted  a  feU 
low ;  in  the  other  any  fellow  may 
propose  a  doctor  of  physic  of  a  cer- 
tain age  and  standing,  and  if  ap- 
proTed  at  certain  meetings^  he  may 


be  admitted  a  fellow ;  held  that  these 
were  reasonable  bye-laws.  A.  PAS2 

PILOT, 
See  InsuRANCc,  No.  3,  4. 

PLEADING, 
See  Bankrupt,  No.  8,  9.    Iifoxcr- 
MCNT,  No.  1.    Perjury,  No.  1^ 
3,  3.    Slander,  No.  1,  2. 

1.  Where  an  exception  is  in  the  enact- 
ing  clause  of  a  statute  giving  a  right, 
or  a  forfeiture,  the  party  sning  for 
the  right  or  forfeiture  mustnegatlTe 
the  exception  in  his  declaration. — 
GillY.  Screvensy  M.  37  G.  3.      27 

i.  Therefore  in  a  sd,  fa.  on  a  judg. 
meat  against  a  person,  who  has  been 
twice  a  bankrupt,  under  the  stat.  5 
G.  9.  0.  80.  s.  9.  which  says,  *'  the 
future  estate  and  effects  cf  such 
person  shall  be  liable  to  his  credi. 
tors,  unless  the  estate  shall  produce 
sufficient  to  pay  15s,  in  the  pound, 
&c."  it  is  necessary  for  the  plaintiff 
io  aver  that  the  bankrupt's  estate 
has  not  paid  15s»  in  the  pound.  lb.  ibm 

3.  In  an  action  on  the  case  for  not  de. 
IlTering  corn  at  S,  pursuant  to  an 
agreement,  whereby  the  defendant 
in  consideration  that  the  plaintiff 
had  bought  of  him  a  certain  quan« 
tity  at  a  fixed  price,  undertook  to 
delirer  It  to  the  plaintiff  atiS"*  within 
one  month  from  the  time  of  the  sale, 
the  plaintiff  must  aver  a  tender  of 
the  price  or  what  is  equivalent  * 
thereto.  Morton  y.  Lambf  H,  37 
G.  3.  125 

4.  In  such  a  case  the  delivery  of  the 
corn  and  the  payment  of  the  price, 
were  concurrent  arts  to  be  done  at 
the  same  time ;  and  each  must  aver 
performance  or  an  ofier  to  perforn^ 
his  part,  before  he  can  maintain  ao 
action  against  the  other.  ib. 

6.  In  an  action  against  a  wharfinger  to 
whom  goods  weresenttobesbipped 
for  neglecting  to  take  out  a  suffer, 
ance,  for  want  of  which  the  goods 
were  seized,  it  is  not  necessary  to. 
aver  or  prove  that  the  goods  were 
condemned  by  a  sentence  in  rem^-r^ 
Baker  t.  Biscoe,  //.  37  G.  3.    171 

6.    In 
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0.  lo  Sacli  a  case  it  is  sufficient  to.ayer 
that  *'  for  want  of  such  sufferance 
the  said  goods  were  seized  om  for" 
Jeiled^  whereby  the  same  became 
wholly  lost  to  tbe  plaintiff;'*  and 
proof  of  a  seizure  in  fact  by  the 
officer  for  a  just  cause  of  forfeiture 
will  sustain  the  declaration.  Page\7l 

7»  In  assumpsit  brought  by  an  admi. 
nistrator  de  bonis  non^  the  promise 
nay  be  laid  to  hare  been  made  to 
the  first  administrator.  Hirst  t. 
Smith,  JB.  37  G.  5.  182 

8.  Where  defendant  had  been  sued  as 
the  Right  Ham.  HamiHon  Flemyng 
Earl  of  Wigtown,  having  priYilege 
of  peerage,  and  had  jttdgibent  against 
kim,  and  in  debt  on  that  judgment 
be  was  called  Hamilton  Flemyng, 
Esq.  commonly  called  Earl  of  iVig^ 
town;  on  nul  tiel record  pleaded, 
btJd  to  be  a  failure  of  record.  Black-, 
more  t.  Flemyng,  M.  38  G.3.  447,n. 

9.  By  the  stat.  1  Jac.  1.  c.  15.  f.  11  & 
12.  and  5  G.  %  c.  30.  s.  29.  after 
any  person  has  been  convicted  on  an 
indictment  for  false  swearing  to  a 
debt  under  a  commission  of  bank, 
rnpt  (on  which  indictment  he  is  to 
suffer  the  punishment  inflicted  by 
the  several  statutes  against  perjury) 
the  assignees  of  the  bankrupt  may 

*  recoTer  from  hitfi  double  the  sum  so 
sworn  to  in  an  action,  in  which  it  is 
sufficient  to  slate  the  conTiction  of 
the  defendant  on  the  indictment, 
without  also  alleging  that  thedefen. 
dantdid  take  such  false  oath.  Holmes 
6f  others,  AssigtteesofBrooka  Bank-- 
rupt,  V.  Walsh,  //.  38  6r.  3.       458 

10*  In  sudi  action  the  defendant  can. 
not  take  advantage  of  any  defect  in 
the  judgment  on  the  indictment:  for 
thiit  can  only  be  done  on  a  writ  of 
error.  ib. 

11  •  In  an  action  on  the  34  6.  3.  c.  23. 
for  pirating  a  pattern  for  printing 
calico,  the  omission  of  an  averment 
in  the  declaration,  '<  that  the  day 
^  '^  of  first  publishing  the  pattern 
^^  was  printed  at  each  end  of  the 
piece  of  calico,"  which  together 
vvith  the  name  of  the  proprietor  is  re. 
i  quired  by  that  statute^  the  monopoly  I 
oeing  limited  for  thrcis  months  from  } 


the  day  of  first  pablishlog  the  ptt. 
tern)  was  bolden  to  be  aided  bj  ver. 
diet :  it  being  stated  in  the  decltra- 
tion,  that  the  defendants  pirateri  die 
pattern  within  the  term  of  (krte 
months  from  the  day  of  the  frU 
publishing  thereof,  and  whUe  t^ 
plaintiffs  were  entitled  to  haw  tk 
sole  right  of  printing  the  same,  kc 
Mackmurdo  r.  Smith,  H.  36  G.  3. 
Pa^518 

12.  It  is  not  necessary  in  a  declaratioa 
on  a  bill  of.  exchange  to  avtf  tbat 
the  maker  delivered  it :  it  is  safict. 
ent  to  state  that  he  made  it  Ouaxk^ 
ill  V.  Gardner,  E.  38  6.  3.       595 

13.  The  Court  will  grant  leave  to  co. 
t^T  the  continuances  afler  verdict  ia 
order  to  arrive  at  the  justice  of  the 
case.  Doe  d.  Meats  f.  Dolman,  E, 
31  6.  3.  618 

POLICY, 
See  iMSvnaNCE. 

POOR-RATE. 

1.  An  attorney  is  not  liable  to  be  as. 
sessed  to  the  poor-rates  in  respect 
of  the  profits  of  his  profession.  R. 
V.  J.  Startijant,  M.  37  G.  3.       60 

2.  The  granting  of  a  warrant  of  dis. 
tress  by  magistrates  to  enforce  pay. 
ment  of  a  poor.rate  is  a  judicial,  not 
a  ministerial  act ;  they  ought  first  to 
summon  the  party  and  hear  what  he 
bas  to  say  in  his  defence.  Harper 
V.  Carr,  E.  37  6.  3.  270 

3.  A  lessee  of  lands  should  be  rated  to 
the  poor  according  to  the  present 
value  of  the  lands*  it.  v.  Skingle, 
E,  38  G.  3.  549 

4.  A.  having  granted  to  2?.  a  lease  for 
years  of  way-leaves,  (for  the  pur- 
pose  of  carrying  coals,)  and  the  ii. 
berty  of  erecting  bridges,  and  Ic. 
veiling  hills  over  certain  lands,  B^ 
macje  the  waggon-ways,  inclosed 
them,  thereby  eicluding  all  other 
persons,  erected  bridges,  and  built 
two  houses  on  the  land  for  his  ser. 
vants ;  held  that  B.  was  iialde  to  be 
rated  to  the  poor  for  ^'  the  ground 
called  the  waggon* way.''  R.  v. 
BelL  E.  38  G.  3.  598 

h.    The 
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&•  The  occapier  of  land  is  liable  to  be 
rated  to  the  poor,  without  consider, 
ing  whether  he  has  any  title*  P.  598 

POSSESSIO  FRATRIS, 
Bee  Sbisin,  No.  1,  2,  3. 

POWER. 

1.  By  a  marriage  settlement,  an  estate 
was  settled  to  the  use  of  the  wife  for 
life,  remainder  to  snch  persons  and 
for  such  estates  as  she  should  by 
deed  or  will  attested  by  three  wit- 
nesses, appoint,  and  for  want  of 
such  appointment,  re? ersion  to  her- 
self in  fee:  during  her  husband's  life 
«he  made  a  will  in  pursuance  of  the 
power,  de?ising  the  estate  to  ^  in 
fee ;  after  which  she  and  her  hus. 
band  executed  a  lease  of  part  of  the 
settled  estate  to  the  defendant,  not 
executed  pursuant  to  the  power; 
and  after  the  husband's  death,  she 
received  rent  from  the  defendant. 
Held  that  such  lease  was  a?oldable 
only  by  her  upon  her  husband's 
death,  and  that  her  receipt  of  rent 
accruing  afterwards  was  a  confirma. 
tion  of  it  against  A*  who  claimed 
under  the  appointment  by  the  will. 
Voe  d.  Coilins  v.  Weller^  H.  38  G. 
3.  478 

^  Under  a  power  of  leasing  for  one, 
two,  or  three  liies,  'or  for  any  term 
of  years  determinable  on  one,  two, 
or  three  liTef,  such  land,  as  were 
then  demised  for  any  such  term, 
lands  are  not  included  which  were 
then  held  under  a  demise  to  ^<  W. 
and  6.  for  ninety-nine  years,  if  W. 
and  his  widow  and  any  eldest  son 
living,  or  in  venire  sa  mercj  at  the 
time  of  his  (IV.*%)  death,  or  if  no 
son,  any  eldest  daughter  then  living 
or  in  venire  sa  tnere^  or  any  others 
of  those  three,  viz,  of  the  said  fV. 
and  such  his  wife,  son  or  daughter 
should  80  long  live,  remainder  to 
the  wd  G.  and  his  widow,  son  or 
daughter  in  the  same  manner,"  of 
which  description  of  persons,  five 
were  in  fact  living  at  the  time  of  the 
power  reserved,  who  were  all  eatitl- 
ed  in  succession,  three  at  a  time,  to 
come  in  under  iJoie  leaae :  for  under 
such  a  general  powar  the  Uiree  lives 


must  be  certain  and  co-exlsting.«^ 
Doe  d.  W^fiham  v.  Haloombe^  T. 
38  G.  3.  Page  713 

PRACTICE. 
See  Ambnoment,  Attorney,  Na  1. 
2,  3.  Bail,  No.  1,3.  Death  of 
Defendant,  No.  1.  Discontimu. 
ANCE,  No.  1.  Information.  In. 
soltent  Debtor,  Patment  of 
Monet  into  Court.  Sheriff, 
No.  1.  Venue,  Warrant  of  At« 
TORNBY,  No.  1. 

1.  It  is  Irregular  to  file  a  declaration 
in  the  office,  when  the  defendant's 
place  of  residence  is  known  to  the 
plaintiff.  Oldham  t.  Bwrrelly  M. 
37  G.  3.  35 

2.  It  is  no  exception  against  bail,  until 
the  plaintiff  give  notice  of  the  ex- 
ception, ib. 

3.  The  Stat.  13  Car,  3.  st,  3.  c.  S*.*  en. 
abling  a  defendant  to  sign  judgment 
of  non  pros  for  want  of  a  declaratioa 
in  due  time,  extends  to  all  cases,  ib. 

4*  Under  certain  circumstances,  the 
Court  will  stay  the  proceedings  in 
an  action  of  trespass  for  seizing 
goods,  on  the  defendant's  restoring 
the  goods  or  paying  the  full  value 
of  them,  with  the  costs  of  the  ac- 
tion. Pickering  t.  Drusiee^  M.  37 
G.  3.  53 

5.  It  is  irregular  to  hold  a  defendant 
to  bail  in  assumpsit,  and  then  to  de- 
clare In  trover.  Teiherington  y. 
GoJdingf  T.  37  G.  3.  80 

6.  A  plaintiff  cannot  declare  by  the 
bye  before  he  has  declared  in  chief. 

ib. 

7.  Though  judgment  has  been  irregu- 
larly signed  without  filing  common 
bail  for  the  defendant,  according  to 
the  statute,  until  after  the  succeed- 
ing term  after  the  writ  was  returna- 
ble and  after  the  judgment  itself  has 
been  entered  up,  yet  the  defendant 
having  given  a  cognovit,  is  estopped 
from  objecting  {o  the  irregularity, 
if  before  the  time  of  making  the  ob. 
jcction,  the  plaintiff*  has  filed  com- 
mon  bail  nunc  pro  tunc,  Davis  v. 
Hughes,  E.  37  G.  3.  300 

8.  Upon  an  application  to  set  aside  an 
attachment  againit  the  s' 

«  n  I 
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not  bringing  in  the  body,  bail  hay- 
ing bc<;n  put  in  and  no  trial  lost, 
the  Conrt  require  an  afiidarit  of  me. 
rttB  if  (he  application  come  from  (he 
defendant,  but  not  if  it  come  bona 
Jide  from  the  sheriff.  R,  v.  The 
liheriffofSurryy  E.  37  G.  3. 

Page  239 

9.  But  where  such  attachment  has  re- 
gularly issued,  the  Court  will  on  no 
account relicTe  the  sheriff,  if  it  ap- 
pear that  he  let,  the  defendant  out  of 
cup tody^, without  taking  from  him 
finch  a  bail-bond  as  is  required  by 
the  statute.  id. 

10.  A  declaration  is  only  well  filed 
from  the  time  of  notice,  whether  it 
be  a  declaration  in  chief  or  de  bene 
essCy  and  therefore  the  defendant  has 
four  days  after  notice  in  which  to 
plead  id  abatement.  Hutchinson  y. 
Broxsn^  E.  37  G.  3.  398 

11.  The  defendant  in  the  original  ac- 
tion need  not  obtain  a  judge's  order 
to  change  his  attorney  on  bringing  a 
writ  of  error.  Batchelor  t.  £///>, 
T.  37  G.  3.  337 

12.  The  Engihh  notice  to  appear  must 
be  added  to  all  common  process, 
where  the  defendant  is  not  holden 
to  bail,  whether  the  cause  of  action 
do  or  do  not  amount  to  10/.  Lt/m- 
/^  q.  t.  V.  FUZy  T.  37  G.  3.        ib. 

13.  After  an  attachment  against  the 
sheriff  for  not  bringing  in  the  body, 
the  Conrt  will  only  relieve  him  npon 
paying  the  whole  debt  and  costs, 
and  not  merely  the  sum  sworn  to  and 
costs.  KepptUs.Kingy  T.  37  G.  3. 

370 

14.  If  a  defendant  on  being  informed 
that  a  bailable  writ  has  been  issued 
against  him,  Yoluntarily  give  a  bail- 
bund,  he  cannot  afterwards  object 
to  the  insufficiency  of  the  affidavit 
to  hold  to  bail.  Norton  v.  Dan- 
vers.  A/.  38  G.  3.  375 

1 5.  Affidavits  to  set  aside  an  attachment 
that  has 'been  granted  (though  not 
issued)  in  the  course  of  a  civil  suit, 
must  be  intitled  **  R.  v.  The  party 
"  iu  be  attached"'  &c.  R.  v.  The 
Sherfff  of  Middlesex^  M^  58  6r.3. 439 

16.  After  judgment  by  default  iu  an 
action  of  debt^  on  a  judgment  the 


plaintiff  may  sue  ont  a  writ  of  in. 
quiry.  Blockmore  r.  Fiemgngj  M. 
38  G.  3.  Pa^449 

17.^  And  the  jury  maj  give  interest  bj 
way  of  damages.  ib, 

18.  In  C\  B.  it  was  referred  ts  the 
prothonotary,  in  debt  on  bond  after 
judgment  by  defaolt,  to  tax  ioteret 
by  way  of  damages,  it  being  at  tk 
piaintiff^s  option  to  hafe  interest  so 
taxed  or  to  have  a  writ  of  iaqoiij. 
Holdipp  F.  Otwoffy  died.  447 

19.  There  cannot  be  a  plea  in  abate. 
ment  intitled  as  of  the  tern  sabse- 
qucnt  to  that  in  which  the  dedara. 
tion  is  delirercd,  witboat  a  specal 
imparlance.  Btackmorey.  FTemfng, 
M.  38  G.  3.  ih. 

20.  The  Court  will  not  grant  aa  at- 
tachment against  a  member  of  par. 
liament  for  non-payment  of  mowf 
according  to  an  award.  Caimar  t. 
Sir  E.  Knatchbuil  and  others,  M. 
38  G.  3.  448 

21.  The  sheriff  harlng  retanied  opi 
corpus  to  a  bailable  writ  in  Hi%v 
term  1797,  upon  which  the  plaintif 
proceeded  no  further  till  Mkhatlmst 
term  following,  the  Coort  thoo|bf 
it  unreasonable  that  the  sheriff 
shonid  be  called  npon  to  bring  id 
the  body  after  such  delaj,  and  ibej 
set  aside  an  attachment  which  bad 
issued  against  faion  for  not  doinf  il 
R.  T.  Ihe  Sheriff  of  Surrvy  M-  3S 
G.  3.  4« 

22.  Affidavits  of  any  cause  of  action 
before  process  soed  out  to  hold  de- 
fendants to  bail,  are  not  to  be  iDd- 
tied  in  any  cause.  Reg.  Gen.  7". 
37  G.  3.  454 

23.  All  special  cases  set  dowa  for  ar- 
gument by  the  clerk  of  the  papers, 
shall  be  entered  within  the  four  first 
days  of  the  term  next  after  the  trial 
at  which  such  special  cases  baic 
been  reserved,  and  none  sball  ever 
be  set  down  for  argument  on  anj  of 
the  four  last  days  of  the  term.  Beg, 
Gen.  M,  38  G.  3.  «*• 

24.  Demurrer  to  one  count  on  a  bill 
of  exchange  and  judgment  for  the 
plaintiff;  plead  to  the  other  conn  ts, 
on  which  issue  was  joined;  referred 
to  the  Master  to  ^eo  what  wai  du« 

to 
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to  the  plaiotiff  on  the  former.^ 
Duperosi  y.  Johnson,  H.  38  G.3. 473 
%5.  If  &  defcDdant  be  sent  oat  of  the 
kio^dom  under  the  alien  bill,  after 
he  .has  £i?en  a  bail-bond  aud  before 
the  reiorn  of  the  writ,  the  court  will 
order  the  bail^ood  to  be  delirered 
up  to  be  cancelled.  Posiel  v.  fViJ^ 
/iamsy  H.  3SG.  3-    .  617 

%5.  An  attachment  against  the  sheriff 
granted  on  the  24th  Januarif^  was 
set  aside  for  irregularity,  he  having 
heen  ruled  to  bring  in  the  body  on 
the  23d  Ao^mder  preceding,  which 
expired  on  the  28th,  and  haring 
put  in  bail  aboreon  the 24th,  though 
the  ticne  for  putting  it  in  expired  on 
the  2Sd  ;  and  the  defendant  being 
surrendered  io  discharge  of  his  bail 
on  the  28th,  without  the  bail  har- 
ing  justified.  R.  r.  The  Sheriff  of 
Middlesex,  H.  38  G.  3.  527 

27.  The  ruleof  court  of  TVtn.  33  6.3. 
extends  io  the  case  of  the  sheriff,  ih, 
2&  The  defendant  sannot  put  io  a 
special  demarrer,  when  he  is  under 
terms  of  pleading  issuably.  Berry 
▼.  Anderson,  H.  38  G.  3  630 

29*  The  Court  will  grant  lease  to  en- 
ter the  continuances  after  verdict  in 
order  to  arrif  e  at  the  justice  of  the 
case.  Doe  d.  Mears  t.  Dolman,  £. 
38  G.  3.  618 

30.  The  christian  names  as  well  as  sur. 
names  of  the  parties,  must  be  insert, 
ed  in  the  title  of  an  affidavit  pro. 
daced  to  shew  cause  againstanj  rule. 
Fores  v.  Diemar,  E,  38  G.  3.  661 

31.  The  defendant  cannot  change  the 
venue  after  an  order  for  time  to  plead, 
on  the  terms  of  pleading  issuably  and 
taking  short  notice  of  trial  for  the 
fir&tftittiogs  in  London  or  Middlesex* 
SkipUy  V.  Cooper,  T.  38  G.3.  698 

32.  The  Court  will  give  the  plaintiff, 
leave  to  amend  his  declaration  after 
tke  second  term  even  against  a  pri. 
soDer;  but  they  will  not  permit  him 
to  add  new  counts  to  his  declaration 
io  such  a  case*  Owens  t.  Dubois, 
T.  S8  G.  3.  «^- 

PRESUMPTION. 

1*  The  jary  may  presume  an  old  satis, 
fied  tsria  surrtodered  to  the  cestui 


que  use,  in  order  to  substantiate  a 
lease  executed  by  him,  or  a  convey- 
ance by  trustees  where  they  ought 
to  have  conveyed.  Doe  d.  /lozrrr- 
man  t.  Sybourn,  Af.  37  6r.  3.  P.  2. 
2.  But  if  iiQ  such  presumption  bo 
made,  and  it  appear  in  a  special 
Terdict  in  ejectment,  that  such  a  term 
is  still  outstanding  in  a  trustee  who 
is  not  joined  in  bringing  the  eject, 
mcnt,  the  cestui  que  use  cannot  re- 
coTer.  Goodtiile  d.  Jones  v.  Jones, 
M.  37  G.  3.  47 

PRISONER. 
See  Attorney,  No.  6.      Rux.es  op 
Court,  No.  2. 

PRIVILEGE, 
See  Attorney,  No.  1,2. 

PROCESS, 
See  Trespass,  No.  1. 

PROMISSORY  NOTES, 
See  Bills  of  Exchange. 

PROTEST, 
See  Etjdence,  No.  7. 

PROVISO, 
See  Trial,  No.  i. 


QUARTER  SESSIONS, 
See  Count y-Rate,  No.  1.  or  Costs, 
No.  7. 


RATE, 
See  County-Rate.    T^or-Ratje. 

REPUBLICATION, 
See  Devise,  No.  7* 

RELATION, 
See  JupcXENT,  No.  1. 

RENT, 

See  Landlord  amd  Tenant,  No*  4 
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REVOCATION, 
See  Detise,  No.  6. 


See  HONDRED. 


RIOT, 


RULES  OF  COURT. 

1.  If  a  rule  to  set  aside  proceedings 
for  irregiilarit^r,  with  costs,  be  dis^ 
charged,  it  must  be  understood  that 
the  rule  is  discharged  with  costs. — 
M.  37  a.  3.  Page  82 

%  A  prisoner  in  the  B.R.  prison  may, 
on  shewing  special  cause,  obtain  ad. 
ditional  day  rules  beyond  those  al- 
lowed by  the  rule  of  court  in  E.  30 
G.  3.     M,  37  G.  3.  ib. 

3*  Where  sereral  persons  join  in  an 
affidavit,  their  names  must  be  writ, 
ten  in  the  jurat ;  and  no  affidavit  can 
be  read  if  there  be  any  interlineation 
or  erasure  in  the  jurat.  M.  37  G. 
3«  ib. 

4-  Insolvent  debtors  petitioning  under 
the  Lords'  act  32  G.  2.  and  subse- 
quent acts  shall  be  brought  into  court 
during  term  time,  on  Mondays  and 
Thursdi^s  only.   H.  37  G.  3.   454 

5.  Affidavits  of  any  cause  of  action  be- 
fore process,  sued  out  to  hold  de- 
fcndants  to  bail,  are  not  to  be  enti- 
tied  in  any  cause.    7*.  37  G.  3.    ib. 

6.  All  special  cases  set  down  for  argu^ 
ment  by  the  clerk  of  the  papers  shall 
be  entered  within  the  four  first  days 
of  the  term  next  after  the  trial  at 
ivhich  such  special  cases  have  been 

'  reserved  ;  and  none  shall  ever  be  set 
down  for  argument  on  any  of  the 
four  last  days  of  the  term.  Af.  38 
G.  3.  454 


SAILOR, 

Sec  liirarss-     iNiuftANCEj  No,  Ij  5. 

SCIRE  FACIAS, 
See  PLEATHsfCj  Nom  2. 


SEISIN. 

1.  J.  died  seised,  leaving  two  infant 
daughters  by  different  venters^:  held 
that  an  entry  generally  by  the  mother 
of  the  youngest  daughter,  as  her 
guardian  in  socage  constituted  a  suf- 
ficient seisin  in  the  eldest  infant 
daughter  to  carry  the  descent  of  her 
moiety  on  her  death  to  her  heirs — 
Doe  d.  Bameti  and  others  t.  Keen^ 
M.3SG.3.  P.  386 

%  An  infant  may  consider  whoever 
enters  on  his  estate  as  entering  for 
his  use.  ib. 

3.  The  distinction  taken  is  that  if  a  fa- 
ther die,  his  estate  being  out  on  a 
freehold  lease,  that  is  not  such  a 
possession  as  to  induce  iheposeessio 
frairisj  unless  the  elder  son  live  to 
**eceive  rent  after  the  expiration  of 
such  lease ;  but  if  the  father's  estate 
were  out  at  his  death  on  a  lease  for 
^ears  only,  the  possession  of  the  te- 
nant is  a  sufficient  possession  of  the 
elder  son  to  constitute  the  posKtsio 
Jralris*  ib, 

SESSIONS, 
See  Appeal^  No.  1,  2,  3,  4. 

SET-OFF. 

1.  If  a  factor,  who  sells  under  a  del 
credere  Commission,  sell  goods  as 
his  own,  and  the  buyer  know  no. 
thing  of  the  principal,  the  buyer 
may  set  off  any  demand  he  may  have 
on  the  factor  against  the  demand  for 
the  goods  made  by  the  principal.— 
George  v.  Clageii,  T.  37  G.3.  35fl 

2.  A.  first  purchased  one,  and  after* 
wards  another  parcel  of  goods  of  B. 
each  at  six  months  credit:  when  the 
first  sum  became  due  J.  lodged  in 
B.*B  hands  a  bill  of  exchange  for  a 
larger  amount  than  the  value  of  the 
good^  in  order  to  pay  for  tbcm^  Ew 
engaging  to  return  to  ^.  the  orcr- 
plus  when  the  bill  should  be  paid: 
iJ.  received  the  amount  of  Ihe  hiU^ 
and  tUt^Q  A^  became  a  bankrupt, 
not  having  paid  fur  the  second  par- 
cel uf  gouds:  held  in  an  tctioa 
brought  by  Am\  a^^iguccar  ti*t  the 

jturpEtu 
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•arplos  of  the  bill  that  B.  might  re- 
tain it  to  satisfj  his  demand  on  J. 
for  the  second  parcel  of  goods.  At- 
kinson  ttnd  other i^  Assignees  of  Ht^tL 
ges^  a  Bankrupt^  y .  Elliott  and  ano* 
ther^  M.  38  6.  3.  Page  378 

SETTLEMENT, 
—By  renting  10^  per  Annum* 

•  A  residence  for  forty  days  is  iodist 
pensablj  necessary  to  enable  a  party 
to  gain  a  settlement  by  residing  on  a 
tenement  of  10/.  per  ann,  R,  t« 
7  lie  Inhabitants  of  Uanbedergochy 
H.  37  6.  3.  105 

^.  So  that,  if  a  party  after  residing  on 
such  a  tenement  for  tventy.nine 
days,  be  forcibly  prevented  residing 
there  eleven  days  more,  he  does  not 
thereby  gain  a  settlement.  ib, 

3.  In  settlement  cases,  tl^e  Court  will 
Dot  infer  fraud  from  circnmstances : 
fraud  mnst  be  stated  expressly,     ib. 

Am  It  is  not  necessary  that  the  pauper 
ahonid  pay  10/.  a  year  in  money  for 
a  tenement,  in  order  to  gain  a  set- 
tlement :  it  is  sufficient  if  he  occupy 
%  tenement  of  the  annual  value  of 
10/.  as  tenant  A.  t.  The  Inhabit 
tantsofFrUwellj  E.  37  G.  3.     197 

5.  A*  took  a  tenement  of  10/.  a  year 
in  the  parish  of  F.,  and  after  living 
in  It  with  his  family  five  days,  he  was 
arrested  and  sent  to  prison  in  the 
parish  of  C,  but  his  wife  and  chil- 
dren continued  In  it  seven  weeks 
longer :  held  that  no  settlement  was 
gained  in  B.  either  by  the  husband 
or  wife.  12.  t.  The  inhabitants  of 
St*  George  the  Martyr^  Southwark^ 
H.  38  G.  3.  446 

(•  A  settlement  may  be  gaintd  by  rent- 
ing a  right  of  common  in  gross,  of 
the  annual  value  of  10/.  that  being 
a  tenement  within  the  15  and  14 
Car.  2.  i?.  V.  The  Inhabitants  of 
J)erHnghamy  T.  38  6.  X  671 

— By  Certificate. 

1.  A  certificate  granted  under  stat.  8 
and  0  W.  3.  c.  30  to  the  head  of  a 
family,  in  general  extends  to  all  his 
children  living  with  him.  i2.  v.  The 
Inkubitants  of  Storingiony  //.  37  G. 


2.  But  if  the  parties  wish  it,  it  may  be 
so  framed  as  to  exclude  a  son  of  the 
age  of  fourteen,  who  maintains  him. 
self  by  his  own  labour.    Ib*    Page 

136 

3.  A  certificate  does  not  extend  to  il- 
legitimate children.  R.  y.  The  In^ 
habitants  of  Mathon^  T.  37  G.  3. 362 

4.  And  therefore  where  the  parish  of- 
ficers of  A.  engaged  by  a  certificate 
to  receive  the  certificated  person, 
therein  stated  to  be  an  unmarried 
woman,  and  the  child  of  which  she 
was  stated  to  be  then  pregnant,  and 
all  other  children  she  might  after, 
wards  have,  it  was  ruled  that  the 
certificate  did  not  extend  to  an  ille- 
gitimate child  born  several  years  af- 
terwards, ib, 

5.  The  son  of  a  certificated  person, 
cannot  gain  a  settlement  In  the  cer- 
tificated parish  by  apprenticeship, 
though  the  father  (to  whom  the 
certificate  was  given)  died  six 
months  before  the  expiration  of  the 
apprenticeship,  i}.  y.  The  Inha^ 
bitants  of  AJfreton,  H.  38  G.  3. 471 

— Br  HIRING  AND  SxBytcs. 

1.  A  servant  who  had  been  hired  for  a 
year  was  beaten  by  her  master  six- 
teen days  before  the  end  of  the 
year,  on  which  she  desired  him 
to  dismiss  her  from  his  service 
threatening  to  apply  to  a  magis- 
trate for  redress  :  the  master  paid 
her  her  whole  year's  wages,  and  told 
her  she  might  serve  the  remainder  of 
the  year;  bnt  the  servant  went 
away  :  held  that  the  servant  gained 
no  settlement.  JR.  y.  The  Inhabit 
iants  of  Upmell^  M.  3ft  G.  3.    438 

2.  Under  a  hiring  from  fVhitsuntide  to 
Whitsuntide  a  service  of  365  days, 
though  less  than  the  period  of  the 
contract  in  the  particular  year,  Is 
sufiicient  to  confer  a  settlement.  R, 
V.  Tiie  Inhabitants  oj  Uiverstone^ 
E.  38  G.  3.  564 

SHERIFF, 

See  Bail,  No.  2,  3,  4.    Evidence, 

No.  4b     Practice,  No.  8, 9, 13. 

1.  The  Court  upon  the  application  oT 


fn 
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nakiag  %  return  to  a  writ  of  ft.  fa, 
upon  a  .suggestion  of  a  reasonable 
doubt  whether  the  goods  seized  un. 
der  the  writ,  were  not  covered  by  an 
extent  afterwards  issued  at  the  suit 
of  the  crown  iqj  malt  duties  under 
the  Stat.  28  G.  3.  c.  37.  s.  U.  for 
the  purpose  of  inducing  the  plaintiff 
to  go  into  the  Court  of  Caehequer, 
and  there  contest  the  question  of 
right  with  the  crown.  H^elii  v. 
Fickman,  H.  37  G.  3.      Page  174 

SHIP. 

1.  J.  and  B.  being  joint  owners  of  a 
ship,  A.  convened  his  moiety  to  B*^ 
but  in, the  bill  of  sale,  the  certificate/ 
of  registry  was  not  truly  recited ;  B. 
took  possession,  and  afterwards 
Biertgaged  the  whole  ship  to  A^ 
who  did  not  take  possession  ;  then 
£.  ordered  C.  to  repair  the  ship ; 
afterwards  B.  conveyed  one  half  of 
the  ship  to  A.  and  the  other  to  D. : 
it  was  held  that  the  first  bill  of  sale 
was  an  absqiute  nullity  by  reason 
of  the  Jtat.  26  O.  3.  c  60.  s.  17., 
and  that  A.  was  liable  to  6*.  for  the 
repairs  of  the  ahip,  ia  an  action  for 
work  and  labour  brought  by  C,  A. 
•not  having  pleaded  in  abatement 
thalB.  onghtalso  to  have  been  sued. 
JFesoerdell  v.  Do/e,  T.  37  G.  3.  306 

%  Whether  a  aM>rtgage  of  a  ship,  out 
of  posaession,  be  not  liable  for  the 
fapahrs  i    Qu.  id. 

SLANDER. 

1.  It  is  no  jnstifiration  to  an  action  of 
slander,  to  plead  that  A.B.  told  the 
slander  to  the  defendant.  Davis  t. 
Lewis^  M.  37  G.  3.  17 

!l.  Out  if  the  person  repeating  the 
alander  at  the  same  time  mention 
the  name  of  the  person  from  whom 
he  heard  it,  that  may  be  pleaded  in 
justrfioation  to  am  action  brought 
against  the  former.  t6. 

SLAVE  TRADE,    . 
See  Insurance^  No.  6. 

STAMP, 
See    Assumpsit,    No.    3.      Awabd, 
No.'  5.     Bills    op   Excuange, 
No.  1. 


1 .  A  note  for  the  weekly  payment  of 
3^.  6</.  under  the  Lord's  act,  roust 
be  stamped.  Pjtman  v,  Hqynes^ 
5r.  S8G.  3-  PageSSO 

Sed  contra.  Tekell  v.  Casey^  T.  38 
G.  3.  670 


STATUTES. 

1,  Whether  the  stat  1  Jqc.  1.  c-  27. 

be  repealed  by  the  stat.   22  k  23 

Car.  2.  c.  25  ?     Qii.     R.  y,  J.  A. 

Harris^  E.  37  G-  3.  238 


See  Jeofails* 


Statutes, 


EOWAEO   I. 

6.  c.  1.  Costs.  2G8 

EoWA&D  III. 

28.  c.  6.  Coroners. 

4 

Henby  VI. 
23.  c.  9.  Bail.bonds.  109 

RiCUiLRD  III. 
£.  c.  L  Cestui  que  sue.  49 

Elizabeth. 

29.  c.  4.  Sheriir.  267 
3J.  c.  5.  Penal  Actions.  65,  ITf 
43.  c.  2.  s.  1.  Parish  Apprentice.    34 

Jasies  I. 

1.  c.  15.  Bankrupt     458,  500,  711 
I.  c.  27.  Game.  S38 

3.  c.  8.  Bail  in  Error.  449 

7.  c.  5.  Costs.  448 

21.  c  19.  Bankrupt.  230 

Charles  IL 
13.  si.  2.  c.  2.  Non  pros.  25 

13&14.  Settlement.  671 

17.  c.  8.  Death  of  party.  31 

22.  c.  9.  Costs.  659 
22.  &  23.  c.  25.  Game.  238 
^9.  c.  3.  s,  17.  Statute  of  Frauds.  14 
' s.  13.  15.  Statute  of  Frauds. 

21,33 

Willi  am  and  Maut. 
5.  c.  11.  f.  3.  CusU.  32 

6  &  7.  c  18.  Impress.  673 

8  &  9.  C.  11.  Costs.  S67 

8fc9. 
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S  &  ^.  c.  30.  Certificate.       Page  134 
9  &  lO-  G.  It.  Certificate  ib. 

9  &  lO.  c.  15.  Award*  I,  74 


Ankc. 
4.  c.  16.  «.  13.  Bond. 
4.  c.  1  6.  8.  20.  BaiUbood. 
8.  c.  9.  Apprentice. 
^.  c.  1 4.  Gamioff. 
12.  5-/.  2.  c.  1(J.  Uaurj* 

George  I. 
1 .  f /.  S«  c.  5.  Riot. 
6.  c.  18.  Insurance. 
1«.  c.  «9.  *.  1.  Writ. 


134 

121 
267 
184 


496 
337 


4. 
5. 
5. 
5, 

7. 

7. 
11. 
12. 
14. 
22. 
24. 
95. 


c.  33. 
c.  38. 
c.  20. 
c.  27. 
c.  30. 

c.  8. 

c.  20. 
c.  19. 
.  c-  13. 
c.  17. 
c.  46. 
C.44. 
c.  29 


George  IL 
>  Attornej-. 
«.  2.  Landlord. 

Pilot. 

Writ. 


456 

118 

160 

338 

Bankrupt.  301,  380,  458, 

498 

Stock.jobbing.         178. 630 

$,  3.  Mortgagor.  186 

Distress.     Costs.  500 

Prisoner,  671 

Jndgment.     Nonsuit.    ;179 

Attorney.  458 

s.  6.  Officer.  Notice.  270,631 


s.  1.  Coroners. 


53 


George  III. 
13.  c.  78. «.  1.  Surveyors.  Highways. 

170 
s.  19.  Highway.  81 

Annuity.  195,  205,  248 
Certificate.  Attorney.  25 
Ships. 

Excised  tt  ties. 
21.  MaU.duties. 


17  c.  26. 

25.  c.  80. 

26.  c.  60. 
26.  c.  73. 
28.  c 
31.  c. 
34.  c. 
34.  c. 
34.  c. 


37. 
54. 
23. 
53. 
69. 


Slave-trade  ships. 
Calico  pattern. 
Hudderfjield  Canal. 
Insolvent  debtor. 
37.  c.  33.  Billetting. 


308 
66 
174 
186 
518 
37 
305 
724 


STAYING  PROCEEDINGS,  <. 
See  Practice,  No.  4. 

STOCKJOBBING, 
i.  If  a  broker  draw  on  his  emplojet. 
for  diSereoces  paid  for  him  in  stock- 
jobbing transactions,  and  the  etn.' 
f  loyer  accept  the  bill^  and  then  the 


broker  indorse  it  to  a  third  perioa 
after  it  is  dne,  the  latter  cannot  re- 
cover on  the  bill.  Brown  r.  TuTm 
ner,  E.  38  G.  3.  Page  630 

2.  Jobbing  in  omnium  k  within  the 
statute  7  G.  2,  c.  8.  ib, 

STOPPING  IN  TRANSITU, 
See  Payment,  No.  1. 

1.  A.  agreed  lo  bny  some  articles  of 
plate  of  B,  who  was  to  get  A.^s  arms 
engraved  on  them  and  to  pay  for 
the  engraving  ;  held  that  a  deliver  j 
to  the  engraver  for  that  pnrpoae, 
was  not  a  delivery  to  A*  so  as  to 
defeat  B.'s  right  of  stopping  the 
goods  in  transitu^  the  price  of  the 
goods  not  being  paid  by  A*  Owen^ 
son  V.  Morse,  M.  37  G.  3.  64 

2.  A  consignor's  ri^ht  of  stopfMng 
goods  Iff  transitu,  is  not  taken  away 
by  the  consignee's  having  partly 
paid  for  the  goods.  Hodgson  and 
another,  Assignees  of  Ward  a  Bank^ 
rupt,  V.  Loi/,  M.  38  6.  3.        440 

SURETY, 
See  Bankrupt,  No.  5. 

SURVEYORS, 
See  fiiGHWAYs,  No.  1. 


T. 

TENANT, 

See  Lanlord  and  Tenant* 

ten^^t  in  tail. 

1.  A^cp^ejSLnce  by  tenant  in  tail  by 
"«lme^i^^elcase,  neither  bars  the 

is8u«ipiMl  or  works  a  discontinu. 

anee^  btif  it  passes  a  base  fee  vpida. 

ble  by  the  issue  in  tail  by  entry.  Dos 

\"M.  ^pitev.  Rivers,  E,  37  G.  3. 276 

2.  Tenant  in  tail,  by  lease  and  release 
.H^revu^us  to  her  marriage  conveyed 

Cotrustees  to  the  use  of  herself  till 
the  marriage  ;  then  to  the  husband 
for  lifef.then  to  herself  for  life,  tjhei 
to  the'^tst  and  other  sons  of  th 

snarna^ 
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intrriage,  &c. ;  tenants  in  tail  died 
before  tbe  husband,  leaTing  a  son  : 
betd  that  the  haabandvwas  not  en* 
titled  to  a  life-estate  eithar  under  the 
settlement  or  by  the  curtesy.  P.  270 

TITHES, 
See  GftANT,  No.  !• 

1  •  Hops  are  titheable  after  they  are  ga. 
tbered  from  the  bind :  and  it  seems 
that  a  custom  to  set  out  the  tithes 
by  the  tenth  hill,  where  the  rows 
are  unequal,  leaTing  the  binds  un. 
cut  and  the  poles  standing,  cannot 
be  supported.  Kmghi  t.  Hali^^ 
H.  37  G.  3.  86 

%  A  custom  to  pay  only  a  part  of  the 
tithe,  without  substituting  any  thing 
else  in  lieu  of  the  remainder,  is  bad. 
A.  93 

3.  But  a  custom  to  pay  less  than  the 
whole  tithe  may  be  good,  where 
something  in  lieu  of,  and  as  con^. 
pensation  for  the  rest,  is  paid  to  the 
parson.    lb.  d3 

TRANSITU,  Stopping  in. 
See  Stoppimo  in  Transitu. 

TRESPASS, 
See  EfiDENCE,  No.  10. 

1.  In  trespass  for  breaking  and  enter- 
ing  the  plaintiff^s  close  and  taking 
his  goods,  the  defendant  may  justify 
under  a  sufi&cient  legal  process  if  be 
had  it  in  fact  at  tha  time,  thou^^h  he 
declared  then  that  he  entered  for 
another  cause.  Crouiher  v.  Rama- 
bottom^  E.  38  6.  3.  654 

2.  If  a  declaration  in  trespass  contain 
two  counts,  and  the  defendant  plead 
to  one,  and  suffer  judgment  by  de- 
fault on  another,  and  on  the  trial  of 
the  first,  the  plaintiff  only  pro? e  one 
act  of  trespass  which  is  covered  by 
the  second  count,  he  is  not  entitled 
to  a  verdict  on  the  first  count.  Lee 
Compere  ?.  Hicks,  T.  36  G.  3.  737 

.     TRIAL. 
1.  A  defendant  in  a  case  where  the 
k^iog  1$  party  cannot  carry  down  the 


niriprtus  record  to  trial  hy  pforaa. 
R.  T.  Dyde^  E.  38  G.  3.  Pae^  «l 
2.  Upon  a  suggestion  eotend  by  kau 
of  the  Court  upon  the  roll,  that  s 
fair  and  nnpartial  trial  cannot  be 
had  in  the  county  of  (he  dty  U 
Chester,  the  Court  will  award  ^ 
trial  to  be  had  in  the  adjoiat«^ 
county  palatine.  R.  t.  The  Inksu 
bitants  of  St.  Mary  on  the  HiQ, 
Chester,  T.  38  (r.  3.  735 

TROVER. 

1.  lo  order  to  mnntain  trover,  the 
plaintiff  mnst  haye  the  right  of  pes. 
session  as  well  as  of  property.  Get* 
don  V.  Harper,  M.STG.^.         » 

2.  And  therefore  where  furnitair, 
which  had  been  leased  with  tk 
house,  was^  wrongfully  taken  ia  er. 
ecution  by  the  sheriff,  it  was  nAd 
that  the  landlord  could  not  main. 
tain  troTer  pending  the  lease.     A, 

3.  An  uncertificated  bankrupt  aaf 
maintain  trover  for  goods  aoquM 
by  him  since  his  bankruptcy,  as 
against  all  the  world  but  his  ass^- 
nees.  IVebb  i.  Fox,  M.  38  G.  3.  m 

TRtJST  AND  TRUSTEES, 
See  Devise^  No.  5,  13.  .EtiobscC) 


No.  1^.  Limitation,  No.  1. 
SUMPTION,  No.  1. 

TURNPIKE  ROAD, 
See  High  WATS,  JNo  8^ 


Pas. 


VENIRE  DE  novo. 

I  •  The  Court  will  only  award  a^vmrt 

de  novo,  where  there  is  a  Mtcdn 

finding  in  the  rerdict.     GwxHUleA' 

Jones  V.  Jones,  M.  37  6. 3.      ^^ 

VENUE. 

• 

1.  In  a  plea  in  abatement  that  snotber 
person  ought  to  hare  beea  'ved 
with  the  defendant,  it  it  not  acces- 
sary to  lay  a  venae.  Neakr^l^ 
Gars,E.Z7G.^.  443 


AN  INDEX  TO  THE  PRINCIPAL  MATTERS. 


781 


And  if  it  be  pleaded  that  aoch 
other  person  is  aliTe,  to  nvit,  io 
Spmn^  it  will  be  considered  as 
pleaded  without  any  Tenue.  P.  243 
If  the  TCDue  be  changed  from  A.  to 
B.  on  the  osoal  affidavit  that  the 
cause  of  action  arose  wholly  io  B, 
when  in  fact  part  of  the  cause  arose 
iu  another  county,  the  Court  will 
order  the  Tenue  to  be  brought  back 
to  ^  C'aiJlard  y.  Champion^  E. 
37  6?.  3.  205 

,  Where  there  are  several  facts  mate- 
rial to  the  plaintifi^s  action  arising 
in  different  counties,  he  may  bring 
his  action  (covenant)  in  either, — 
The  MiQfar^  Sfc.  of  London^  v.  Co/e, 
E.  38  G.  3.  5SS 

^  If  a  local  action  be  brought  and 
tried  in  a  wrong  county,  the  defect 
is  aided  after  verdict  by  IG  and  17 
Car.  %^  c.  8.  ib, 

5.  The  defendant  cannot  change  the 
venue  after  an  order  for  time  to 
plead,  on  the  terms  of  pleading  is. 
suably,  and  taking  short  notice  of 
trial  for  the  first  sitting,  in  London 
or  Middlesex^  Shipley  v.  Cooper ^  T. 
38  G,  3.  698 

VERDICT, 
See  Trespass,  No.  2. 


U 

USURY, 
See  Witness,  Ko.  1. 

1.  The  offence  of  usury  is  not  com- 
plete until  the  lender  has  actually 
received  (he  excess  of  interest  in 
money  or  money's  Mrorth.  Maddock 
q.  L  V.  Hammeti  E.  37  G.  3.     184 

3*  Therefore  if  a  promissory  note  be 
given  for  repayment  of  a  sum  lent 
with  usurious  interest,  and  the  note 
vhcn  due  be  taken  up  and  another 
note  substituted  for  it,  the  offence 
of  usury  is  uot  thereby  committed, 
nor  IS  the  penalty  incurred 'until  the 
latter  note  is  paid.  ib. 

Vojt.  II. 


W. 

WAGER: 

1«  If  a  sum  be  deposited  upon  the 
even,  of  an  illegal  wager,  the  loser 
may  recover  back  his  deposit  even 
after  the  event  has  happened.  La^ 
causade  v.  fVhiiey  E.  38  G.  S.  P.  535 

WARRANT, 

Sec  Commitment,  No.  1. 

WARRANT  OF  ATTORNEY. 

1.  When  a  defendant  in  custody  exe- 
cutes a  warrant^of  attorney  to  con« 
fcss  a  judgment  there  must  be  an 
attorney  present  on  his  part :  the 
presence  of  the  pbuntifi^s  attorney 
is  insufficient,  though  the  defendant 
consent  to  his  acting  as  his  attorney 
also.  Hutson  v.  Hutson,  M.  37  £r. 
3.  7 

2.  But  when  a  defendant  is  in  esecu-^ 
iionj  his  attorney  need  not  be  pre- 
sent. Crompion  v.  Steward^  Af.  37 
G.  3.  19 

WHARFINGER, 
See  Pleading,  No.  5, 6. 

WILL, 
See  Devise.    £?idenc£,  No.  5, 6. 

WITNESS, 

See  Evidence. 

1.  In  an  action  for  usury,  the  bor«- 
rower  of  the  money  is  a  competent 
witness  to  prove  the  whole  case.-* 
Smiih^q.  t. ».  Prager^M.  37  G.3. 60 

9.  A  witness  is  not  incompetent  on  tho 
ground  of  interest,  unless  he  be  di- 
rectly interested  in  the  event  of  the 
suit,  or  can  afterwards  give  the  ver-- 
diet  in  evidence  in  support  of  his 
own  interest.    lb.  69 

3.  If  A.  ha?e  received  money  from  B. 
to  pay  to  C,  and  the  question  be 

,  whether  J.  were  the  agent  of  C. : 
for  that  purposed,  may  be  called 
as  a  witness  io  prove  the  agency-  — 
Udertony.  Atkinson^  ff  .38  G.T 
3£  A 
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4.  So  a  captain  of  a  tliip  wbo  had  boN 
rowed  mooej  for  tke  use  of  the  ship, 
cf  the  plaintiA,  was  held  a  cu^mpe- 
tent  witoefts  to  prove  that  fact  ia  an 
^tion  against  the  owners,  whose  de- 
fence was  that  he  had  borrowed  it  for 
Ilia  own  nse.  Evans  r,  WiUimnsy 
dttings  at  Gmidktdl  after  7Vm.  28 
6. 3*  car»  Lord  Kenyan*  Pag€4Sln. 

5.  In  an  action  hj  an  indorsee  of  a  bill 
of  exchange  against  the  acceptof ,  the 
latter  may  call  the  payee  anid  Indor- 
ser  as  a  witness  to  pro?e  that  the 
bill  was  Toid  in  its  creation.  Jor. 
dgine  r.  Loihirooke^  £«  38  G.  %  601 


WRIT, 
See  ExcoMMUNicATiov,  No.  l,  % 

1.  If  the  plaintiff  pro?e  i  canse  of  ac 
tion  before  the  bill  filed,  though  af. 
ter  the  writ  sued  ont,  it  is  sofident 
as  well  in  the  case  of  bailable  as 
common  writ.  BeH  r.  WUdtns^  M. 
S7G.3.  Page4. 

%  Where  an  action  mnst  be  brought 
¥rithjn  three  monihS|  it  is  saficeat 
for  the  plaintiff  to  proFO  a  writ  sued 
ont  within  snch  time,  and  his  decia. 
tion,  within  an  year  afterwards, 
without  shewing  snch  writ  retumid* 
Panant  ? .  Kiof,  if.  37  G.  3.     B 
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